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PREFACE. 


The  object  of  this  work  being  somewhat  peculiar, 
a  few  words  in  explanation  of  it  may  be  permitted. 
Almost  all  English  law  books  are  written  for  purely 
practical  purposes.  A  few  are  intended  for  the 
education  of  students,  the  great  majority  are  di« 
gests  or  indexes  intended  to  be  consulted  in  cham- 
bers or  in  court.  Each  of  these  classes  contain  so 
many  works  upon  the  Criminal  Law  admirable 
for  their  clearness  and  learning  that  it  would  be 
needless  to  try  to  add  to  their  number.  Each 
class,  however,  is  marked  by  peculiarities  which 
leave  room  for  a  work  of  another  kind.  Books 
intended  for  students  (like  the  fourth  volume  of 
Serjeant  Stephen's  Commentaries)  fiimish  a  com- 
plete and  exact  map  of  a  country  which  the 
reader  is  assumed  to  mean  to  inspect  in  detail  for 
himself.  Works  intended  for  reference  in  business 
are  unavoidably  crowded  with  details  to  such 
an  extent,  that  to  try  to  get  out  of  them  any 
general  notion  of  the  law  is  like  looking  at  a 
landscape  through  a  microscope. 

The  present  work  is  intended  neither  for  prac- 
tical use  nor  for  an  introduction  to  professional 
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study.  Its  object  is  to  give  an  account  of  tlie 
general  scope,  tendency,  and  design  of  an  impor- 
tant part  of  our  institutions,  of  which  surely  none 
can  have  a  greater  moral  significance,  or  be  more 
closely  connected  with  broad  principles  of  morality 
and  politics,  than  those  by  which  men  rightfully, 
deliberately,  and  in  cold  blood,  kill,  enslave,  and 
otherwise  torment  their  fellow-creatures.  It  surely 
ought  to  be  possible  to  explain  the  principles  of 
such  a  system  in  a  manner  both  intelligible  and 
interesting. 

In  the  attempt  to  do  so,  I  have  not  aimed  at 
completeness,  and  I  have  been  anxious  to  avoid 
details  which  were  not  characteristic.  Hence  I 
have  quoted  authorities  only  for  the  sake  of  illus- 
tration, and  as  sparingly  as  possible.  In  the 
speculative  parts  of  the  book  I  have  quoted  none ; 
but  I  hope  it  will  not  be  supposed  that,  by  the 
omission  to  do  so,  I  claim  any  originality  for  argu- 
ments and  principles  which  have  been  repeatedly 
maintained  by  well-known  writers,  though  not, 
perhaps,  in  relation  to  the  particular  subject- 
matter  to  which  I  have  tried  to  apply  them. 

4,  Papbr  Buildings,  Temple, 
Jum,  1868. 
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CHAPTER  I. 

THE  PROVINCE  OF  CRIMINAL  LAW. 

The  object  of  this  chapter  is  to  show  what  is  the  subject-   Chap.  L 
matter  to  which  criminal  law  relates,  and  what  are  the  com-  Definitions 
ponent  parts  of  which  by  the  nature  of  the  case  it  must  ^^J^^. 
consist.     First,  then,  what  is  a  law,  and  what  is  a  crime  ? 

A  law  is  a  command  enjoining  a  course  of  conduct.  A 
command  is  an  intimation  from  a  stronger  to  a  weaker 
rational  being,  that  if  the  weaker  does  or  forbears  to  do  some 
specified  thing  the  stronger  will  injure  or  hurt  him.*  A 
crime  is  an  act  of  disobedience  to  a  law  forbidden  under 
pain  of  punishment  It  follows  firom  these  definitions  that  all 
laws  are  in  one  sense  criminal,  for  by  the  definitions  they 
must  be  commands,  and  any  command  may  be  disobeyed. 

This  consequence  may  appear  paradoxical,  but  it  is  true.  All  law 
To  common  apprehension,  the  laws  of  inheritance  are  abso-  ^"^^I'ltij^ 

*  *  '  one  sense* 

lutely  unrelated  to  the  criminal  law,  yet,  in  fact,  they  repose 
upon  it  Thus  the  law  is  that  the  eldest  son  is  heir-at-law  to 
his  father.  This  means  that  all  persons,  except  the  eldest  son 
of  the  dead  man — ^if  he  has  one — are  commanded  by  the  sove- 
reign power  not  to  exercise  proprietary  rights  over  the  land 
which  belonged  to  him,  unless  they  can  show  a  title  to  do  so.  If 

•  Austin's  Proy.  of  Jurisprndence,  Lect.  I. 
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2  T^he  Province  of  Criminal  Law. 

Chap.  L    they  should  exercise  such  rights  and  should  fail  to  show  such 
a  title,  the  sovereign  would  command  the  sheriff  to  give  pos- 
session of  the  land  to  the  heir-at-law,   and  to  make  the 
intruder  pay  the  costs  of  the  suit ;   and  if  the  sheriff  should 
fail  to  execute  that  command,  he  would  be  liable  to  punish* 
ment  (amongst  other  things)  by  an  indictment  for  not  obeying 
the  lawful  commands  of  the  sovereign,  and  to  fine  and  im- 
prisonment on  conviction  under  that  indictment.     Thus,  the 
ultimate  meaning  of  the  phrase,  "By  law  the  eldest  son  is 
heir  to  the  father,"  is,  that  the  sovereign  commands  all  persons 
to  act  upon  that  rule,  and  will,  if  necessary,  force  them  by 
the  terror  of  legal  punishment  to  do  so.     Legal  maxims  may 
appear  to  stand  even  further  from  the  criminal  law  than  the 
law  of  inheritance.     It  may  be  said  the  maxim  that  the  king 
never  dies  is  part  of  the  law  of  England,  but  how  can  this  be 
resolved  into  a  command?    The  answer  is,  that  this   and 
other  maxims  of  the  same  kind  are  to  a  great  extent  subject 
to  the  will  of  courts  of  justice,  which  are  entrusted  by  the 
tacit  consent  of  the  sovereign  power  with  a  certain  discretion 
in  their  interpretation,  and  are  to  that  extent  legislators.    To 
the  extent  of  that  discretion  these  maxims  are  certainly  not 
laws  at  all,  but  beyond  that  discretion  they  are  laws  and 
might  be  penally  enforced.     If,  for  example,  a  judge,  being 
called  upon  to  apply  to  a  given  case  the  maxim  that  the 
king  never  dies,  were  expressly  to  refuse  to  do  so,  that  refusal 
might  be  evidence  of  judicial  misconduct  for  which  he  might 
be  made  answerable  by  impeachment  or  by  a  criminal  infor- 
mation.   The  extreme  improbability  of  the  case  has  nothing 
to  do  with  the  justice  of  the  principle.    The  general  doctrine 
well  established  in  English  law,  that  it  is  a  misdemeanor  to 
disobey  the  lawful  commands  of  the  king  or  the  provisions 
of  a  public  act  of  parliament,  is  in  exact  accordance  with  it 
Popular  Though  the  notions  of  law  and  crime  are  thus,  in  reality, 

^crim^a?  cori'elative  and  co-extensive,  and  though  the  phrase  "  criminal 
law."  law"  may  thus  be  accused  of  tautology,  it  may  be  and  generally 
is  used  in  a  sense  definite  enough  for  practical  purposes,  but 
much  narrower.  Laws  relating  to  murder,  theft,  or  robbeiy, 
would  be  included  imder  the  head  of  criminal  law ;  whilst 
those  which  refer  to  contn^jts,  iuheritaiice,  administration, 
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shipping,  landlord  and  tenant,  and  the  like,  would  not.  What,  Ch.vp.  I. 
then,  is  and  what  ought  to  be  the  principle  of  this  distinction? 
The  first  question  must  be  answered  by  xeference  to  the 
common  use  of  language,  the  second  by  reference  to  the 
nature  of  the  things  to  be  classified.  According  to  the 
common  use  of  language,  a  crime  means  something  more  than 
mere  disobedience  to  law :  it  means  an  act  which  is  both 
forbidden  by  law  and  revolting  to  the  moral  sentiments  of 
society.  Bobbery  or  murder  would,  in  common  language, 
be  described  as  crimes,  but  a  trifling  offence  against  the 
revenue  laws  would  not ;  but  this  way  of  using  language, 
though  vivid,  is  obviously  altogether  indefinita  For  example, 
it  is  agreed  on  all  hands  that  murder  is,  in  the  popular  use  of 
language,  a  crime,  but  what  in  the  popular  use  of  language  is 
a  murder?  Many  acts  which  the  law  qualifies  by  that 
name  would  excite  little  or  no  feeling  of  moral  detestation. 
In  many  states  and  classes  of  society  they  might  excite  the 
reverse.  For  example,  a  man  in  a  fair  duel  shoots  another 
for  seducing  his  sister.  An  American  soldier,  in  the  War  of 
Independence,  rescues  a  brother  insurgent  by  shooting  an 
English  soldier  who  had  captured  him.  A  man  shooting  at  a 
domestic  fowl  with  intent  to  steal,  accidentally  wounds  a 
person  with  a  stray  shot  com,  and  the  wounded  man  dies  of 
lock-jaw  six  months  afterwards.  A  midwife  puts  to  death  a 
monstrous  birth  which,  though  it  had  human  shape,  could 
not  have  lived  to  maturity.  Two  lovers  agree  to  poison 
themselves  together,  one  provides  the  poison,  each  partakes  of 
it,  the  one  who  provided  it  recovers.  Each  of  these  cases  is  a 
case  of  wilful  murder ;  each,  therefore,  is  a  capital  crime,  but 
in  a  moral  point  of  view  they  differ  endlessly ;  and  whilst  the 
common  use  of  language  might  describe  some  of  them  as 
crimes,  it  would  describe  others  as  errors,  and  possibly  approve 
of  some  as  virtuous  acts.  It  is  clear,  therefore,  that  the 
popular  use  of  language  throws  no  light  on  the  question  what 
sort  of  violations  of  law  are  emphatically  crimes. 

When  we  inquire  what  ought  to  be  the  principle  on  which  Strict 
the  question  should  be  determined,  we  must  look  at  the  nature  ^^hJasc 
of  the  things  to  be  classified ;  and  here  a  broad  distinction  **  cnminai 
suggests  itselt     Though  all  laws  are  commands,  and  as  punished 
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Chap.  I,  such  may  be  broken,  yet  it  is  not  every  breach  of  every  law 
by  every  person  in  every  capacity  for  which  punishments  are 
provided.  In  the  case  just  mentioned  of  the  law  of  inherit- 
ance, the  law  issues  a  variety  of  commands  in  reference  to  the 
property  of  the  dead  man.  It  commands  all  persons,  except 
the  heir-at-law,  to  abstain  from  it  without  special  grounds. 
It  commands  the  judges  to  adjudicate  upon  the  existence  of 
those  special  grounds,  if  lawfully  required  to  do  so,  and  it 
commands  the  sheriff  to  enforce  the  judgment  which  they 
deliver.  The  commands  to  the  judges  and  the  sheriff  would  in 
case  of  need  be  enforced  by  punishments,  but  the  general 
conmiand  to  the  world  at  large,  to  abstain  from  intermeddling, 
is  in  general  enforced  only  by  the  circumstance  that,  if  men 
do  intermeddle,  they  will  have  to  pay  damages  and  costs  to 
the  lawful  heir.  Unless  their  misconduct  assumes  such  a 
form  as  to  become  theft,  or  some  other  act  specifically  for- 
bidden under  a  specific  sanction,  it  is  not  punished  at  all. 
Punish-  The  definition  of  crimes  may,  therefore,  be  conveniently 

tii^blS  restricted  to  acts  forbidden  by  the  law  under  pain  of  punish- 
from  ment.    This  definition,  however,  requires  further  explanation; 

sancuons.  ^^^  what,  it  may  be  asked,  is  a  punishment  ?  Every  command 
involves  a  sanction,  and  thus  every  law  forbids  every  act, 
which  it  forbids  at  all,  imder  pain  of  punishment.  This  makes 
it  necessary  to  give  a  definition  of  punishments  as  distinguished 
from  sanctions. 

The  sanctions  of  all  laws  of  every  kind  will  be  found  to  fall 
under  two  great  heads:  those  who  disobey  them  may  be 
forced  to  indemnify  a  third  person  either  by  damages  or  by 
specific  performance,  or  they  may  themselves  be  subjected  to 
some  suffering.  In  each  case  the  legislator  enforces  his 
commands  by  sanctions,  but  in  the  first  case  the  sanction  is 
imposed  entirely  for  the  sake  of  the  injured  party.  Its  en- 
forcement is  in  his  discretion,  and  for  his  advantage.  In  the 
second,  the  semction  consists  in  suffering  imposed  on  the  person 
disobeying.  It  is  imposed  for  public  purposes,  and  has  no 
direct  reference  to  the  interests  of  the  person  injured  by  the 
'.  act  punished.  Punishments  are  thus  sanctions,  but  they  are 
\  sanctions  imposed  for  the  public,  and  at  the  discretion  and 
by  the  direction  of  those  who  represent  the  public. 
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It  may  be  worth  while  to  observe  that  there  is  a  distinction   Chap.  I. 
between  a  punishment  and  a  penalty.    The  legislator  some-  Puniah- 
times  chooses  to  deter  men  from  particular  courses  of  conduct,  J|^J^^ 
not  by  afi&xing  a  specific  punishment  to  acts  done  in  pur-  from 
suance  of  them,  but  by  providing  either  that  any  one  who  ^^  ***** 
pleases,  or  that  particular  persons,  if  they  please,  may  regard 
such  acts  in  the  light  of  private  wrongs,  and  recover  a 
specific  indemnity  in  respect  of  them.    This  is  the  case  with 
all  statutes  which  authorize  common  informers  to  sue  for 
penalties  in  respect  of  breaches  of  law,  and  also  with  regard 
to  some  of  the  provisions  of  the  Kevenue  Acts,  imder  which 
the  Attorney-General  can  proceed,  if  he  thinks  fit,  as  for  a 
penalty.     Penalties  differ  from  punishments  in  the  fact^  that 
they  are  enforced  at  the  discretion  and  for  the  benefit  of  the 
informer.    They  differ  from  damages  in  the  fact  that  no  per- 
sonal injury  has  been  done  to  the  informer,  and  that  the 
penalty  which  he  recovers  is  in  substance  a  reward  for  his 
vigilance  in  detecting  a  breach  of  the  law,  and  not  an  indem- 
nity for  personal  loss  sustained  by  it. 

This  account  of  the  province  of  criminal  law  is  confibrmed  Judicial 
by  several  judicial  decisions.    The  act  by  which  parties  to  a  on^thu"* 
suit  are  rendered  competent  witnesses  does  not  apply  to  P^i^t. 
**  criminal  proceedings,"  and  the  question  has  several  times 
arisen,  whether  a  particular  proceeding  was  criminal  within 
the  meaning  of  the  act   The  result  of  the  cases  appears  to  be> 
that  the  infliction  of  punishment  in  the  sense  of  the  word  just 
given  is  the  true  test  by  which  criminal  are  distinguished  from 
civil  proceedings,  and  that  the  moral  nature  of  the  act  has 
nothing  to  do  with  the  question.* 

Crimes  being  thus  defined  as  acts  punished  by  law,  criminal  Province 
law  may  be  defined  as  that  part  of  the  law  which  relates  to  criminal** 
crimes,  and  it  wiQ  at  once  become  apparent  that  these  defini-  ^^"** 
tions  extend  the  sphere  of  criminal  law  considerably  beyond  many  acts 
the  narrow  routine  of  the  cases  which  usually  occupy  the  -^0,^1 
criminal  courts.    In  this  country  an  immense  mass  of  affairs, 
which  in  other  parts  of  the  world  fall  imder  the  head  of  civil 

*  Att-Gen.  v.  Badloff,  10  Exch.  S4.  Ck)mpare  Cattell  v,  Ireson,  27  L.  J. 
liLC.  167.  In  Beny's  case,  Bell,  Cr.  Ca.  58,  it  was  held  that  a  bastardy 
snnunons  is  not  a  criminal  pioceeding. 
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Chap.  I.    administration,  are  transacted  by  the  help  of  the  criminal 
law.    For  example,  the  law  of  nuisances  is  a  branch  of  the 
criminal  law.  A  public  nuisance  is  a  misdemeanor  punishable 
by  fine  and  imprisonment,  and  it  consists  in  doing  anything 
which  is  an  annoyance  to  aU  the  Queen's  subjects.  It  is  under 
this  head  that  questions  about  the  legality  of  carrying  on 
particular  trades  in   particular  situations,  the  liability  to 
repair  highways,  and  the  sufficiency  of  their  state  of  repair, 
the  lawfulness  of  erections  in  rivers,  on  the  sea-coast,  or  on  or 
near  bridges,  and  the  like,  are  decided.    The  remedy  for  im- 
proper conduct  in  these  respects  is  an  indictment  on  which  the 
offender  is  tried  as  on  any  other  criminal  charge.     If  he  is 
convicted,  an  opportunity  is  in  practice  given  him  of  abating 
thfe  nuisance ;  but  if  he  failed  to  do  so,  substantial  punishment 
would  be  inflicted.    This  peculiarity  in  our  system  may  be 
traced  to  historical  causes,  which  are  more  largely  referred  to 
and  illustrated  below.   It  is  sufficient  in  this  place  to  observe 
that  they  illustrate  the  general  proposition,  that  the  province 
of  criminal  law  must  not  be  supposed  to  be  restricted  to  those 
acts  which  popular  language  -would  describe  as  crimes,  but 
that  it  extends  to  every  act,  no  matter  what  its  moral  quality 
may  be,  which  the  law  has  forbidden,  and  to  which  it  has 
affixed  a  punishment. 

"Penal"  would  be  a  better  phrase  than  "criminal"  law, 
as  it  points  out  with  greater  emphasis  the  specific  mark  by 
which  the  province  of  law  to  which  it  applies  is  distiDguished 
from  other  provinces ;  for  the  distinction  arises  not  from  the 
nature  of  the  acts  contemplated,  but  from  the  manner  in 
which  they  are  treated.  Crimes  frequently  come  under  the 
cognizance  of  the  law  not  only  as  crimes,  but  for  other  pur- 
poses, and  as  such  form  the  subject-matter  of  laws  which 
are  not,  in  any  sense  of  the  word,  penal.  Many  crimes,  for 
example,  are  civil  injuries,  and  as  such  may  be  made  the 
subject  of  actions  for  damages  independently  of  penal  pro- 
ceedings. This  is  the  case  with  most  assaults,  with  libels, 
and  with  some  kinds  of  frauds.  A  person  committing  such  acts 
may  either  be  punished  on  conviction  on  an  indictment,  or 
compelled  to  pay  damages,  on  a  verdict  in  a  civil  action.  The 
act  remains  the  same  in  each  case,  though  the  consequences 
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which  it  involves  differ  according  to  the  mode  in  which  it  is   Chap.  I. 
treated. 

This  simple  view  of  the  matter  avoids  the  difficulty,  which  Crimes 
has  exercised  some  ingenuity,  of  attempting  to  distinguish  hS^w*^*^ 
between  crimes  and  torts.  The  two  terms  do  not  exclude  related, 
each  other,  and,  therefore,  cannot  be  distinguished.  To  ask 
whether  an  act  is  a  crime  or  a  tort,  is  like  asking  whether  a 
man  is  a  husband  or  a  brother.  Whatever  is  within  the  scope 
of  the  penal  law  is  a  crime ;  whatever  is  a  ground  for  a  claim 
of  damages,  as  for  an  injury,  is  a  tort :  but  there  is  no  reason 
why  the  same  act  should  not  belong  to  both  classes,  and  many 
acts  do.  Indeed,  crimes  may  come  imder  the  cognizance  of 
the  law  neither  as  crimes  nor  as  torts.  For  example,  bigamy 
is  a  cause  of  divorce ;  arson,  by  the  party  insured,  would  be 
a  good  defence  by  an  insurance  company  to  an  action  on 
a  policy.  In  each  of  these  cases,  a  crime  would  be  judicially 
proved  before  a  court  of  justice ;  yet  the  crime  would  be 
viewed  by  the  court  neither  as  a  crime  nor  as  a  tort>  but 
simply  as  an  act  affecting  the  status  or  the  money  liability  of 
other  persons.  It  follows  from  this  that  the  consequences 
charged  upon  an  act  by  law,  and  not  the  nature  of  the  act 
itself,  is  the  specific  difference  by  which  crimes  are  distin- 
guished. 

Such  being,  in  general,  the  nature  of  crimes  and  of  criminal  Natural 
law,  what  are  the  elements  of  which,  from  the  nature  of  the  t^Tof^ri- 
case,  it  must  be  composed  ?    The  first  and  chief  division  is  minai  law. 
twofold.    Every  system  of  criminal  law  must  be  composed, 
first,  of  laws  forbidding  8i>ecified  acts  imder  specified  punish- 
ments ;  and,  secondly ,  of  laws  by  which  these  general  provisions 
may  be  applied  to  particular  cases.    The  first  of  these  divi- 
sions may  be  described  as  the  law  of  crimes  and  punishments ; 

the  second  as  the  law  of  criminal  procedure. 

_  Law  op 

The  law  of  crimes  and  punishments  must  consist  of  three  crimes 

parts:   firsts  General  principles,   determining  what  are  the  ^JJ^ 

elements  which  must  concur  in  order  to  constitute  an  act  of  ments. 

disobedience  to  a  law ;  secondly.  Definitions  of  crimes ;  and,  J^  ""^" 

thirdly,  The  apportionment  of  punishment  .^-  Dcfini- 

The  law  of  criminal  procedure  consists  of  four  parts —    3.  Allot- 

first.  The  preliminary  proceedings;    including    the  taking  mentof 

ment* 
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Chap.  I.  security,  by  imprisonment  or  othei-wise,  for  the  appearance  at 
Procedure,  the  trial  of  the  suspected  person,  the  collection  of  evidence 
tion.      ^  against  him  (called,  in  the  French  system,  the  instruction  of 

4.  Trial,     the  process),  and  his  formal  accusation ;  secondly,  The  r^ula- 

of  evidence.  *^^^  ^^  ^^®  *^^  >  thirdly ^  The  rules  governing  the  evidence 
4.  Inflic-    produced  at  the  trial ;  and,  fourtMy,  The  infliction  of  punish- 

^^  Lnt.  These  divisio;^  are  Inherent  in  the  subject,  and  must 
exist,  under  some  form  or  other,  in  every  nation,  and  under 
every  conceivable  system. 

History.  Independently  of  these  broad  general  divisions,  which 
must  apply  to  every  legal  system  whatever,  certain  features, 
peculiar  to  each  particular  system,  affect  the  character  of 
every  part  of  it.  The  skeleton  of  the  criminal  law,  in  every 
country,  is  on  the  same  general  plan ;  but  the  shape  of  the 
members,  their  proportionate  importance,  and  general  appear- 
ance, differ  widely;  so  that  there  is  a  corresponding  difference 
in  the  functions  which  they  are  fitted  to  discharge. 

Laws,  in  different  countries,  may  be,  and  are,  made  and 
abrogated  in  very  different  ways ;  they  are  contained  in  very 
different  repositories;  they  propose  to  themselves  different 
objects ;  they  are  animated  by  a  different  spirit ;  and  these 
differences  show  their  traces  in  every  part  of  every  system. 
In  some  countries  the  definitions  of  crimes  are  more  com- 
plete than  in  others.  In  some,  punishments  are  severe ;  in 
others,  lenient.  In  some,  the  procedure  is  favourable  to  the 
accused ;  in  others,  to  the  prosecutor.  The  rules  of  evidence 
differ  widely.  In  France,  for  example,  they  can  hardly  be 
said  to  exist  at  alL  In  England,  they  form  one  of  the  most 
prominent  and  characteristic  parts  of  the  system.  The  peculiar 
character  of  particular  systems,  in  these  and  other  analogous 
particulars,  can  be  estimated  only  by  historical  inqidriea 

Plan  of  the      This  general  analysis  of  the  province  of  criminal  law  is 

wo?k.^'  intended  to  explain  the  arrangement  of  this  work.  As  its 
object  is  to  give  a  general  view  of  the  criminal  law  of  England, 
it  begins  by  sketching  the  history  of  its  construction.  This 
forms  the  subject  of  the  second  chapter.  The  following  chap- 
ters describe  its  different  component  parts  in  the  order  in- 
dicated above,  examining  first  the  general  principles  on  which 
the  subject  depends,  and  then  the  particular  institutions  of 
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otir  own  law,  in  relation  to  those  general  principles.  Thus  the  chap.  I. 
third  chapter  treats  of  the  definition  of  crime  in  general ;  the 
fourth,  of  the  English  definitions  of  particular  crimes;  the 
fifth,  of  criminal  procedure  in  general,  illustrated  by  a  com- 
parison of  the  English  and  French  systems ;  the  sixth,  of  the 
peculiarities  of  English  criminal  procedure ;  the  seventh,  of 
the  principles  of  evidence  in  general ;  the  eighth,  of  English 
rules  of  evidence  ;  and  the  ninth,  of  English  criminal  legis- 
lation-the  way  in  which  the  law  is  made.  The  work  con- 
dudes  with  detailed  accounts  of  four  English  and  three 
French  criminal  trials,  intended  to  illustrate  the  practical 
operation  of  our  own  and  the  French  systems. 


I  o  Historical  Sketch. 


CHAPTER  IL 

HISTORICAL  SKETCH  OF  ENGLISH  CRIMINAL  LAW. 

Chap.  IL   In  the  last  chapter  I  gave  an  analysis  of  criminal  law  in 
Object  and  general,  according  to  the  order  of  thought.    In  the  present 
arrange-      chapter  I  propose  to  give  a  sketch  of  the  construction  of 
chapter.      English  criminal  law,  according  to  the  order  of  tima     The 
c^r  kw    ^^^  modes  of  viewing  the  subject  require  a  diflFerent  arrange- 
of  proced-   ment.    In  the  order  of  thought,  the  law  of  crimes  and  punish- 
d^tTo  law  ments  precedes  the  law  of  criminal  procedure,  inasmuch  as  it 
of  crimes     is  necessary  to  understand  the  object  to  be  attained  before  it 
menu.        is  possible  to  estimate  the  means  employed  for  its  attainment 
In  the  order  of  time,  the  law  of  criminal  procedure  precedes 
the  law  of  crimes  and  punishments ;  for  definitions  of  crimes, 
the  general  principles  which  regulate  the  view  which  the 
courts  take  of  them,  and  the  provisions  for  their  punishment, 
have,  in  this  country,  been,  to  a  great  extent,  the  creatures  of 
the  courts  of  justica    According  to  the  oldest  theory,  the 
criminal  law,  as  well  as  the  rest  of  the  common  law  of  the 
land,  was  an  unwritten  tradition,  in  ^he  keeping  of  the 
judges,  who,  from  the  earliest  times  to  the  present  day,  have 
enjoyed  a  qualified  power  of  legislation,  by  virtue  of  their 
right  to  declare  with  authority  what  the  law  is.    That  part 
also  of  the  criminal  law  which  has  been  expressly  enacted 
by  the  supreme  legislature    has    always  been  made  with 
express  reference  to  the  existing  state  of  things;   and  the 
changes  made  by  legislation,  in  definitions  of  crimes  and  the 
apportionment  of  punishments,  have  been  deeper  and  wider 
than  the  alterations  introduced  into  the  rules  of  procedure. 
The  law  of  crimes  and  punishments  has  been  more  than  once 
completely  recast,  and  is  composed,  to  a  great  extent,  of  sta- 
tutes, of  which  few  are  fifty  years  old.     The  courts  by  which 
the  law  is  administered  have  imdergone  few  changes,  and  it 


justices  in  Eyre.  1 1 

is  possible  to  trace  the  steps  by  which  they  were  formed  out  chap.  il 
of  institutions  which  existed  in  the  time  of  Heniy  IIL 

For  these  reasons,  I  begin  this  general  outline  of  the  English 
criminal  law  with  an  account  of  the  construction  of  our 
present  system  of  criminal  procedure,  which  I  shall  consider 
under  the  following  heads : — 

1.  The  courts  of  justice  and  the  mode  of  trial. 

2.  The  apprehension  of  offenders  and  the  preparation  of 
the  case  for  trial 

It  might  appear  more  natural  to  begin  with  the  last  of  these 
two  heads ;  but  the  first  gives  a  general  notion  of  the  character 
of  the  system,  without  which  the  discussion  of  the  second 
would  be  scarcely  intelligibla 

The  first  systematic  account  of  the  criminal  courts  and  their  Justices  in 
procedure  is  to  be  found  in  the  second  part  of  the  second  ^"^ 
book  of  Bracton's  work  on  the  laws  and  customs  of  England, 
and  the  germ  of  the  criminal  procedure  of  our  own  times  may 
be  traced  in  that  of  the  courts  of  the  justices  of  eyre,  of  which 
he  gives  a  minute  description.  The  first  records  of  the 
appointment  of  Justices  in  eyre  (in  itincre)  occur  in  the 
22d  Henry  II.  A.D.  1176.*  They  were  succeeded  in  the 
4th  Edward  IIL  A.  D.  1327,t  by  the  justices  of  assize,  nisi 
prius,  and  oyer  and  terminer,  who  have  continued  for  upwards 
of  630  years  to  administer  the  most  important  part  of  the 
criminal  justice  of  the  nation.  In  order  to  show  the  original 
character  of  the  institution,  and  to  explain  the  diSerent 
changes  which  in  the  course  of  time  have  been  introduced 
into  its  working,  it  will  be  necessary,  in  the  first  place,  to 
say  something  of  the  state  of  things  which  preceded  its 
establishment,  for  the  Norman  kings  seem  to  have  used,  for 
the  purpose  of  discharging  their  duties,  the  institutions  which 
they  foimd  existing  amongst  the  people  whom  they  had 
conquered. 

The  Anglo-Saxons  had  two  modes  of  procedure  altogether  Anglo- 
distinct,  and  the  distinction  waa  natnxal  enough  in  a  very  S«on„ 
rude  state  of  society.    It  depended  not  on  the  nature  of  the  procedure. 
crime,  but  on  the  quantity  of  the  evidence.    K  a  criminal  was 

♦  Hale,  Hist.  Com.  Law,  170.      1  Madox,  Exch.  122. 
t  Hale,  Hist.  Com.  Law,  p.  200. 
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Chap.  II.  taken  in  the  fact ;  if  the  murderer  was  discovered  with  the 
knife  in  his  hand ;  or  if  the  thief  was  taken,  to  use  the  expres- 
sive language  of  the  law,  "  hand  habend,"  or  "  bakbarend,"  he 
was  liable  to  the  law  of  infangthief — ^that  is,  the  constable, 
sheriff,  or  lord  of  the  franchise,  might  instantly  put  him  to 
death  without  further  inquiry.  If  the  criminal  were  not 
taken  in  the  fact,  his  trial  was  altogether  a  different  matter. 
The  elaborate  processes  by  which  criminal  charges  are  investi- 
gated in  the  present  day  appear  to  have  been  altogether  un- 
known to  the  Anglo-Saxons.  To  prove  by  the  combination 
of  various  circumstances  that  a  crime  has  been  committed  by 
a  particular  person,  though  no  one  saw  him  do  it,  appears,  to 
simple  and  half-barbarous  nations,  a  feat  beyond  human 
wisdom.  The  question  by  which  Daniel  shook  the  credit  of 
the  elder  obviously  produced  upon  those  who  heard  it  an 
impression  of  almost  supernatural  sagacity  :  it  would  be  con- 
sidered in  our  own  days  a  very  commonplace  effort  of  inge- 
nuity. The  Anglo-Saxons  altogether  renounced  the  attempt 
to  make  such  discoveries.  If  the  criminal  was  not  taken  in 
the  fact,  and  executed  on  the  spot,  his  fate  depended  almost 
entirely  on  his  character.  He  might  be  accused  in  any  one 
of  several  specified  ways,  and  if  accused  he  was  condemned 
without  further  evidence,  unless  he  could  bring  a  certain 
specified  number  of  compurgators  to  swear  to  his  innocence. 
The  accusation  might  be  made  either  by  the  hundred,  by  the 
ceorls  of  the  township  (if  the  prisoner  were  a  ceorl),  or  by 
the  injured  pariy,  who,  however,  had  to  bring  seven  compur- 
gators to  swear  that  he  was  not  actuated  by  malice.  If  the 
person  accused  were  of  inferior  rank,  and  if  his  lord  and  two 
thanes  swore  to  his  character,  he  was  entitled  to  be  acquitted 
on  his  own  oath  and  on  those  of  a  certain  number  of  his 
neighbours,  or  to  appeal  to  the  ordeal  of  boiling  water  or  hot 
iron.  K  the  lord  refused  his  testimony,  the  ordeal  was  more 
severe,  and  the  compurgators  required  more  numerous.  If  he 
were  a  thane,  the  terms  were  somewhat  different,  but  the 
principles  of  the  trial  were  the  same.* 
Weres  and  The  consequence  of  conviction  was,  the  payment  to  the  per- 
piSS^^^  son  injured,  of  a  w&re^  or  penalty,  proportioned  to  the  offence : 

"*«^*«-  ♦  Palg.  Eng.  Com.  ch.  viL  pp.  210—215. 
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but  though  this  was  the  ordinary  course,  the  recovery  of  the  chap.  II. 
were  was  not  the  only  object  of  the  proceedings.  "  The  were," 
says  Beeve,  ''  in  cases  of  homicide,  and  the  fines  that  were 
paid  in  cases  of  theft  of  various  kinds,  were  only  to  redeem 
the  oflTender  from  the  proper  pimishment  of  the  law,  which 
was  death,  and  that  was  redeemable,  not  only  by  paying 
money,  but  by  undergoing  some  personal  pains ;  hence  it  is 
**  that  we  hear  of  a  great  variety  of  corporal  punishments.    A 
person  often  charged  with  theft  was  to  lose  his  hand  or  foot. 
**  There  was  also  the  psun  of  banishment  and  slavery ;  and 
at  one  time  it  was  enacted,  that  housebreaking,  burning  of 
houses,  open  robbery,  manifest  homicide,  and  treason  to 
*'  one's  lord,  should  be  inexpiable  crimes,  that  is  not  to  be  reduced 
by  any  pecuniary  compensation,  or  any  pain  or  mutilation,"* 
Thus  the  general  result  of  the  Anglo-Saxon  system  was, 
that  a  person  whose  guilt  was  proved,  by  his  being  taken  in 
the  fact,  was  instantly  put  to  death,  as  an  enemy  might  be 
treated  in  time  of  war.    If  he  was  so  violently  suspected  that 
a  given  number  of  persons  swore  to  their  belief  in  his  guilt, 
he  had  either  to  produce  an  equivalent,  in  the  shape  of  a 
number  of  other  persons,  who  swore  that  they  believed  him 
innocent,  or  to  appeal  to  the  ordeal,  or  witness  of  God.    If  he 
failed  in  this,  he  had  to  indemnify  the  person  injured,  or,  in 
default  of  payment,  to  undergo  the  punishment  of  the  crime. 

The  courts  by  which  this  syBtem  of  criminal  law  was  Anglo- 
enforced  were  the  sheriflEs'  toum  and  the  leet  The  sherifiTs'  courts, 
toum,  or  circuit,  was  a  court  held  by  the  sheriflf  and  bishop 
twice  a  year,  within  a  month  after  Easter  and  a  month 
after  Michaelmas,  in  every  hundred  in  the  county.  The 
hundred  court  and  the  leet  court  were  inferior  criminal 
courts  "where  a  hundred  or  manor  lay  too  remote  to  be 
conveniently  visited  in  the  course  of  the  toum.""t* 

It  follows,  from  the  nature  of  the  system  which  these 
courts  administered,  that  the  duties  of  the  judges  must  have 
been  almost  entirely  ministerial  No  inquiry  into  the  facts 
took  place  at  alL  All  that  had  to  be  done  was  to  see 
that  the  proper  number  of  compurgators  on  each  side  were 
sworn,  that  the  proper  were  was  paid,  and  the  ordeal  (if  any) 

♦  1  Reeve,  Hist.  Eng.  Law,  p.  15.  f  lb.  p.  6. 
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Chap.  IL  duly  performei  Hence,  though  the  bishop  and  sherifif,  and 
not  (as  in  civil  courts)  the  freeholders,  were  the  judges,  the 
general  nature  of  the  trial  must  have  been  much  the  same 
as  in  civil  cases.  A  criminal  trial  must  have  been  a  kind 
of  public  meeting  presided  over  by  oflScers  (the  bishop  and 
sheriflf),  who  saw  that  certain  forms  which  left  them  no 
discretion  were  complied  with,  and  who  carried  out  the 
consequences  which  legally  resulted  from  the  inquiry.  The 
institution  of  the  proceedings,  and  the  collection  of  the 
evidence  by  which  each  side  supported  its  own  case,  was 
entirely  under  the  control  of  the  accusers  and  the  accused. 
The  judges  had  nothing  to  do  with  the  matter.  When  to 
this  is  added  the  fact  that  the  proceedings,  as  a  rule,  sounded^ 
according  to  the  modem  phrase,  in  damages,  it  becomes 
apparent  that  the  whole  proceedings,  though  irregular  and 
utterly  vague  and  inefficient,  were  essentially  free  and  local, 
and  that  the  system  left  almost  imlimited  discretion  in  the 
hands  of  the  persons  locally  interested,  and  especially  in  those 
of  the  party  injured, 

Jurisdic-         Bcyoud  and  above  these  local  tribunals  was  the  jurisdiction 

on  k?n^"^'  of  the  king,  who  from  the  eeu^liest  times  exercised  a  pre- 
rogative jurisdiction  over  all  inferior  tribunals,  and  whose 
mere  presence  superseded  their  authority  in  a  specified  area. 
This  supreme  authority  of  the  king  produced,  everywhere  at 
certain  times,  and  always  at  certain  places,  what  was  caUed 
the  king's  peace — a  special  protection  which  could  be  granted 
by  writ  as  a  favour  to  particular  persons.  The  king  probably 
executed  justice  on  the  same  principles  as  the  local  tribimals, 
and  when  he  pleased  made  progresses,  or  eyres,  through  the 
country  for  that  purpose.* 

Norman  Such  was  the  system  which  the  Norman  kings  found  in 
^"  operation,  and  with  reference  to  which  their  own  institutions 

were  constructed.  Their  first  great  step  was  to  strengthen 
the  power  of  the  crown  at  the  expense  of  the  local  jurisdic- 
tions. The  "king's  peace,"  instead  of  being  a  local  and 
exceptional  state  of  things,  became  the  permanent  and  uni- 
versal guarantee  for  public  security.  It  was  proclaimed  once 
for  £^ll  at  the  beginning  of  the  reign,  though  "so  much  im- 

•  Palg,  Eng.  Com.  chap.  ix.  278,  287,  Ac, 
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portance  was  attached  to  the  ceremonial  act  of  the  pro-  Chap.  1L 
clamation,  that  even  in  the  reign  of  John  offences  com- 
mitted during  the  interregnum,  or  period  elapsing  between 
the  day  of  the  death  of  the  last  monarch  and  the  recognition 
of  his  successor  were  unpunishable  in  those  tribunals  whose 
"  authority  was  derived  from  the  Crown."  ♦  By  chapter  xviL 
of  Magna  Charta,  the  chief  part  of  the  criminal  jurisdiction  of 
the  old  County  Court  was  abolished ;  f  and  thus  the  king's 
peace  became  the  permanent  general  protection,  and  the 
King's  Courts  the  great  criminal  tribunals  of  the  realm. 

Some  hints  on  the  character  of  these  courts  are  contained  in 
Glanville,J  but  the  first  systematic  account  of  them  is  given  by 
Bracton,  in  the  reign  of  Henry  III.  Though  he  wrote  more  than  Bracton's 
a  century  and  a  half  after  tlie  Conquest,  there  is  little  doubt  J^^^c^s 
that  the  state  of  things  which  he  described  was  in  principle,  in  eyre, 
and  even  in  all  its  more  important  details,  the  same  as  that 
which  was  gradually  established  by  the  Norman  kings,  espe- 
cially by  Henry  II.  §    I  will  give  the  substance  of  his  state- 
ment, and  will  then  point  out  its  relation  to  the  institutions  on 
which  it  was  founded,  and  also  the  relation  of  the  institutions 
which  were  founded  on  it  to  those  which  still  exist  amongst  us. 
The  second  part  of  the  third  book  of  his  work  on  the  laws 
and  customs  of  England  is  entitled  De  Corona,  and  begins 
with  a  chapter  showing  "  how  and  in  what  order  the  justices 
ought  to  proceed  in  their  eyre  "  {in  Uvner^, 

They  were  to  give  at  least  fifteen  days*  notice  of  the  sitting 
which  they  proposed  to  hold,  at  the  expiration  of  which  they 
read  the  writ,  or,  as  we  should  say,  opened  the  commission, 
under  which  they  sat.  After  an  address,  explaining  the 
object  of  the  circuit,  they  were  to  call  together  privately 
six  or  more  of  the  principal  men  of  the  county,  and  to  give 
them  a  sort  of  lecture  as  to  the  mode  provided  by  law  for 
keeping  the  peace ;  as  to  the  duty  of  raising  the  hue  and  cry ; 
as  to  arresting  persons  suspected  of  felony  and  those  who 

*  Palg,  ub.  sup.  p.  285. 

t  "  Kullos  vicecomes  constabularios  coronator  vel  alii  ballivi  nostri  tenean, 
placita  coroncB  nostrsB."    Petty  offences  were  not  then  included  under  the 
placita  coronae,"  and  were  still  left  under  the  jurisdiction  of  the  Sheriff's 
toum,  which  has  become  obsolete.     4  Ste.  Com.  401. 
X  Book  xiv.  p.  229  (ed.  1780).       %  Palg.  £ng.  Com.  239—241. 
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Chap.  II.  bought  provisions  for  robbers,  or  who  travelled  by  night  and 
could  not  give  an  account  of  themselves.  An  oath  to  dis- 
charge these  duties  appears  to  have  been  required  of  them. 
After  this,  the  Serjeants  and  bailiffs  of  hundreds  were  called 
together,  each  of  whom  had  to  return  from  his  hundred  or 
wapentake  four  knights;  and  these  knights  elected  fix)m 
each  hundred  twelve  other  knights,  or  &ee  and  lawful  men, 
if  knights  could  not  be  found,  each  of  whom  formed,  as  it 
would  seem,  the  jury  of  their  own  hundred.  They  were 
sworn  to  make  by  a  fixed  day  a  true  return  to  a  series 

Capitula     of  interrogatories  (capitula  itineris),  which  were  delivered 

itinena,  ^  them  in  writing,  and  varied  according  to  circumstances. 
Those  which  Bracton  gives  by  way  of  illustration  comprise  a 
great  quantity  of  particulars  relating  to  every  part  of  the 
interned  economy  of  the  country.  They  were  to  make  a 
return  of  aU  persons  who  had  been  fined,  and  the  amount 
of  whose  fines  had  not  been  fixed;  of  all  royal  wards;  of 
advowsons,  escheats,  and  serjeanties;  of  encroachments  on 
the  royal  domains ;  of  local  courts  held  by  sheriffs  or  bailiffs ; 
of  various  forfeitures ;  of  seizures  made  by  the  royal  officers ; 
and  of  other  particulars,  too  numerous  to  mention.  In  short, 
they  were  to  make  a  general  return  of  the  whole  internal 
government  of  the  county.  They  were  also  to  be  privately 
told  to  arrest  and  bring  before  the  justices  any  person 
suspected  of  crime  (male  credittis  de  malefido  aliqtu)),  or,  at 
any  rate,  to  give  in  his  name,  that  the  sheriff  might  arrest 
him  and  bring  him  before  the  justices. 

It  does  not  appear  what  length  of  time  was  allowed  to  the 
jurors  to  make  their  return,  nor  what  were  their  means  of 
knowledge ;  but  it  is  clear  that,  if  these  instructions  were 
really  carried  out,  the  administration  of  civil  or  criminal 
justice  must  have  formed  a  part  only,  perhaps  not  the  most 
important  part,  of  their  duties  of  the  itinerant  justices,  and 
that  their  duties  must  have  resembled  those  of  government 
officers,  rather  than  those  of  modem  judges.* 

Two  fonns      This  circumstance  has  an  important  bearing  on  the  manner 
^    in  which  they  conducted  criminal  trials.    The  trials  were  of 

*  Compare  the  mim  daminici  of  Charlemagne.    Gnizot's  Lectures  on  Civi- 
lization in  France,  Lect  xx,  p.  808,  Bruaaels  ed«  1843. 
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two  sorts.  In  the  first,  there  was  an  individual  accuser ;  in  Chap.  ii. 
the  second,  the  accusation  was  made  by  common  report  If  Appea 
there  was  an  individual  accuser,  the  proceeding  was  called  an  ment°  ^* 
appeal,  and  the  trial  was  generally  by  battle,  though  the 
person  accused  might,  if  he  chose,  put  himself  on  the  country, 
which  was  the  appropriate  method  of  trial  where  the  accusa- 
tion was  by  common  reports  The  proceeding  might  be  pre- 
vented on  a  variety  of  grounds,  upon  which  the  justices  had 
to  deliver  an  interlocutory  judgment  Various  preliminary 
proceedings  were  required  on  the  part  of  the  appellant,  and 
any  irr^ularity  in  them  was  fatal  to  the  appeal  On  the 
other  hand,  the  appellee  was  deprived  of  the  right  of  battle,  if 
the  evidence  against  him  was  so  strong  as  to  remove  all  doubt 
from  the  mind  of  the  court*  In  such  cases,  the  court  awarded 
immediate  execution,  in  the  spirit  of  the  Anglo-Saxon  law  of 
infangUiief. 

If  there  was  no  individual  accuser,  the  proceedings  were  Indict* 
altogether  different  The  accusation  in  such  cases  was  made  ^^^ 
by  the  jury  summoned  from  the  hundred  or  vill  where  the 
offence  was  said  to  have  been  committed,  who  acted  on 
common  report  The  justices  appear  to  have  exercised  a  cer- 
tain degree  of  control  over  these  accusations.f  "  The  justice, 
''  if  he  is  discreet  when  the  truth  of  the  matter  whether  the 
^  person  indicted  is  guilty  or  not  is  to  be  inquired  of  by  the 
"  countiy  (on  account  of  the  report  and  suspicion),  ought  first 
if  he  is  in  doubt  and  suspects  the  jury,  to  inquire  from 
whom  those  twelve  learnt  what  they  state  in  their  indict- 
''  ments "  (indictments  at  this  time  were  not  reduced  to 
writing) ;  "  and  having  heard  their  answer  on  this  point  he 
'*  will  easily  decide  whether  there  is  any  trick  or  injustice  in 
''  the  matter.  Perhaps  one  or  the  majority  of  the  jury  will 
say  that  they  learnt  what  they  state  in  the  indictment  from 
one  of  their  fellow-jurors ;  who,  being  asked,  will  perhaps 
say  that  he  learnt  it  from  such  a  person;  and  thus  the 
questions  and  answers  may  lead  from  one  to  another,  till  at 
**  last  some  vile  and  abject  person  is  reached,  on  whom  no 
reliance  ought  to  be  placed."    The  accusation  having  been 
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*  The  authorities  on  this  point  are  collected  in  Aahfoid  v.  Thornton.   1  Bar. 
and  Aid.  p.  405.  t  Br.  fa  148. 
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Ghap.  II.    made,  the  truth  of  the  charge  would  seem  (though  Bracton's 
Trial  of      account  of  the  matter  is  obscure)  to  have  been  referred  either 
ment.         to  the  Same  or  to  a  different  jury,  who  decided  upon  it,  not 
upon  evidence,  but  according  to  their  impressions  as  to  its 
truth.   The  charge  given  to  the  jury  on  this  second  occasion  is 
preserved  by  Bracton,  and  answers  not  to  a  modem  summing 
up,  but  to  the  form  still  in  use  in  our  courts,  of  giving  the 
prisoner  in  charga     The  form  in  Bracton  is  as  follows  * : — 
"  Such  a  one  here  present,  accused  of  the  death  of  such  a  one, 
"  denies  the  death  and  the  whole  charge,  and  puts  himself  for 
*'  good  and  evil  on  your  voices."  The  modem  form  is — "  A.  B. 
"  stands  indicted  for  the  wilful  murder  .of  C.  D. ;   to  this 
"  indictment  he  has  pleaded  not  guilty.    Your  chaige  is 
"  to  say  whether  he  is  guilty  or  not,  and  hearken  to  the 
"  evidence" 
Originally,      The  last  clause  was  not  in  the  old  charge.     It  would  have 
were  ^      l^^cn  ncedless,  for  the  jurors  themselves  were  the  witnesses, 
witnetees,   Tliey  drew  theii*  own  conclusions  from  comparing  their  know- 
ledge or  impressions  upon  the  subject;  and  having  formed 
their  opinion,  certified  its  tnith  upon  oath.     The  judges  seem 
to  have  exercised  considerable  influence  over  their  delibera- 
tions, f  "  The  justices,"  says  Bracton, "  may,  if  they  see  reason, 
"  if  a  great  crime  is  undiscovered,  and  the  jurors  wish  to  con- 
"  ceal  it,  from  love,  fear,  and  hatred,  separate  the  jurors,  and 
''  examine  each  one  separately  by  himself  so  as  to  declare  the 
"  truth  sufl&ciently." 
Law  of  The  law  of  challenge  would  appear  to  have  originated  in 

challenge,  ^j^^  same  way.  It  would  seem  to  have  been  originally  an 
objection  to  the  competency  of  a  witness,  which  by  degrees 
assumed  the  character  of  a  right  to  refuse  to  be  tried  by  a 
particular  judge.  Bracton's  expressions  are  as  follows : — 
"  When  the  inquest  is  to  be  proceeded  with,  that  the  judg- 
"  ment  may  be  more  secure,  and  that  risk  and  suspicion  may 
"  be  avoided,  the  justice  shall  tell  the  prisoner  that,  if  he 
"  suspects  any  of  the  twelve  jurors,  he  may  properly  be 
"  removed.  The  same  must  also  be  said  of  the  Vills.  If 
"  there  are  violent  enmities  between  some  of  their  inhabitants 
"  and  the  prisoner,  or  if  (as  before  observed)  they  covet  his 

•Fol.  148,  b.  t  Ibid.. 
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"  land,  they  must  all,  upon  just  suspicion,  be  removed,  that  Chap.  II. 
"  the  inquisition  may  be  taken  without  suspicion."  * 

Such  is  Bracton's  account  of  the  criminal  procedure  of  his  Result  of 
day.  It  leaves  many  points  in  obscurity.  In  particular,  it  jiccount. 
does  not  enable  us  to  draw  the  line  between  the  jury  which 
accused  and  the  jury  which  convicted  the  prisoner.  It  fails 
to  explain  in  a  satisfactory  manner  the  limits  between  the 
province  of  the  jurors  and  that  of  the  justices ;  nor  does  it 
show  how  far  the  duties  of  the  jurors  were  judicial,  and  how 
£Gir  they  were  those  of  witnesses.  All  the  information  which 
it  gives  upon  these  points  is  contained  in  the  partial  and 
firagmentary  statements  quoted  above ;  and  there  is  one  other 
important  passage  which  introduces  additional  obscurity  into 
the  matter.  In  speaking  of  the  crime  of  treason  t  (Icesa  ma" 
jestas),  Bracton  says :  "  Then  it  must  be  considered  who  can 
**  and  ought  to  judge ;  and  it  is  to  be  known  that  the  king 
"  himself  cannot,  because  he  would  then  be  both  party  and 
^  judge  in  his  own  quarrel,  in  a  judgment  of  life,  limb,  and 
**  disinheritance,  which  would  not  be  so  if  the  case  were 
"  between  others.  Then,  shall  the  justices  ?  No ;  for  in 
**  judgment  the  justice  is  the  substitute  and  representative  of 
*'  the  king.  Who,  then,  is  to  judge  ?  It  seems,  without  pre- 
**  judice  to  a  better  opinion,  that  the  court  or  the  peers  must 
**  judge,  lest  crimes  should  go  unpunished."  It  would  appear 
firom  this  that  the  trial  by  the  peers,  which  is  often  supposed 
to  be  identical  with  trial  by  jury,  was  a  special  institution, 
confined  to  the  particular  case  of  treason ;  and  that,  even  in 
that  case,  there  were  doubts  whether  or  not  it  was  applicable. 
It  is,  however,  clear,  as  Sir  F.  Palgravej  has  proved,  that 
the  jurors  were  more  like  witnesses  than  judges,  but  their 
however,  were  certainly  so  far  judicial  that  the  justices 
appear  to  have  been  bound  to  take  their  verdict,  though  they 
could  exercise  a  great  influence  over  it  in  a  variety  of  ways. 

It  is  impossible  to  give  a  full  account  of  the  criminal  pro-  Transition 
cedoie  adopted  in  Bracton's  time,  or  to  specify  the  precise  p^iesent 
steps  by  which  our  own  system  was  derived  from  it ;  but  from  system, 
our  general  knowledge  of  the  two,  and  from  some  cx)l]ateral 

*  Br.  Lib.  iii.  c.  zxil  §  8,  fo.  148,  b. 
t  lib.  iii  %  fol.  119.  X  Eng.  Com.  249. 
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Chap.  n.  circumstances,  it  is  possible  to  infer,  with  a  considerable 
approach  to  certainty,  the  manner  in  which  the  one  must 
have  been  almost  imperceptibly  altered  into  the  other.  The 
first  trial  reported  in  the  State  Trials,  which  was  conducted 
substantially  in  accordance  with  the  forms  with  which  we  are 
familiar  in  the  present  day,  is  the  memorable  case  of  Sir 
Nicholas  Throckmorton,  in  1554.  By  that  time,  therefore, 
the  present  distinction  between  the  functions  of  the  judge, 
the  jury,  and  the  witnesses,  must  have  been  fully  established 
Indeed,  a  century  before  Sir  William  Fortescue  had  given  an 
account  of  trial  by  jury,  which  in  its  main  outlines  might 
stand  for  a  description  of  the  system  still  in  force.* 

The  following  observations  may  throw  some  light  on  the 
manner  in  which  the  change  was  brought  about.  The  system 
described  by  Bracton  was  no  more  than  an  application  to 
the  particular  case  of  inquiry  into  crimes,  of  that  general 
mode  of  inquiry  into  matters  of  public  interest,  by  which  the 
Norman  kings  conducted  the  greater  part  of  the  government 
of  the  country.  Indeed,  Bracton's  heads  of  inquiry  show 
that  the  justices  in  eyre  collected  information  as  to  the  internal 
government  of  the  coimtry  at  the  same  time  and  by  the  same 
means;  and  this,  no  doubt,  is  the  origin  of  our  modem 
practice  of  managing  many  matters  connected  with  police  or 
local  government,  such  as  the  repair  of  roads,  or  the  removal 
of  obstructions  to  rivers  by  the  intervention  of  the  criminal  law. 
The  technical  name  of  this  mode  of  proceeding  was,  and 
indeed  still  is,  the  inquest.  Its  essence  was,  that  men  per- 
sonally acquainted  with  the  matter  in  hand  swore  to  it,  and 
their  information  was  recorded  by  judges  chosen  for  the  pur- 
pose. This  mode  of  ascertaining  important  facts  was  not 
peculiar  to  England,  either  in  the  Norman  or  Saxon  times. 
It  prevailed  also  in  Normandy,  and  was  applied,  not  merely 
to  civil  and  criminal  trials,  but  to  the  collection  of  the 
revenue,  the  enforcement  of  feudal  obligations,  the  collection 
of  information  about  matters  of  fact,  and  to  every  branch  of 
what  in  the  present  day  we  should  call  the  executive  govem- 


Nature  of 
the  in- 
quest 


*  Fortescue  de  laudibus  legiun  Angliae,  ch.  xxv.  vi.  viL  The  subject  is 
nearly  exhausted  in  a  note  to  the  11th  edition  of  HaUam's  Middle  Ages,  yol.  ii 
pp.  886—406. 
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ment.     Its  nature  and  the  consequences  of  its  adoption  are  .Chap.  II. 
thus  described  by  Sir  Francis  Palgrave.    After  speaking  of 
the  inquests  held  for  the  purpose  of  compiling  Domesday 
Book,  he  says : — 

The  course  being  established  of  resorting  to  a  sworn  Sir  F.  Pal- 
inquest  or  '  recognition/  for  the  purpose  of  ascertaining  the  SquesS 
rights  of  the  Crown,  it  was  pursued  without  any  deviation 
of  principle,  though  with  many  slight  variations  in  form. 
Thus,  when  Henry  L  wished  to  claim  the  rents  and  services 
"  which  the  men  of  Winchester  were  bound  to  render,  as  in 
the  days  of  the  Confessor,  eighty-six  of  the  best  burgesses 
were  impannelled,  and  sworn  to  make  the  inquiry.  If  this 
process  was  so  continued  by  the  royal  exchequer,  there  can 
be  little  doubt  but  that  it  was  recommended  by  its  utility. 
"  On  account  of  the  paucity  of  written  documents,  the  Crown 
obtained  the  information  more  readily  and  more  accurately 
by  the  testimony  of  the  living  record  than  by  any  other 
means.  When,  therefore,  it  was  necessary  to  pursue  any 
particular  point  of  inquiry,  the  truth  was  investigated  by 
the  '  country.'  Upon  the  death  of  the  baron,  the  inquisi- 
tion was  taken,  ascertaining  the  lands  whence  the  relief  was 
due,  or  which  devolved  to  the  Crown,  during  the  infancy  of 
the  heir.  If  the  domain  escheated  by  the  treason  of  the 
tenant,  the  same  formality  was  observed.  Was  a  franchise 
sought  firom  the  favour  of  the  Crown,  the  inquest  was  re- 
quired to  show  whether  the  grant  would  be  injurious  either 
to  the  sovereign  or  to  the  community.  Was  the  right 
abused,  the  inquest  was  summoned  to  prove  the  warrant 
"  or  authority  by  which  the  privilege  was  enjoyed.  The 
"  avowed  intent  of  all  these  proceedings  was,  unquestionably, 
to  promote  the  profit  of  the  sovereign;  and  the  jurymen 
were  called  together  in  aid  of  the  royal  authority.  But 
whenever  any  nxmiber  of  men  are  collected  and  incorpo- 
''  rated,  possessing  a  known  name,  and  invested  with  definite 
"  functions,  they  acquire  independence,  and  may  ultimately 
"  thwart  or  rival  the  power  to  which  they  owe  their  legal 
"  existence.  From  the  moment  when  the  Crown  became 
"  accustomed  to  resort  to  the  '  inquest,'  a  restraint  was  im- 
"  posed  upon  every  part  of  the  prerogative.    The  king  could 
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Chap.  XL  *'  never  be  infonned  of  his  rights  but  through  the  medium  of 
"  the  people.  Every  '  extent  *  by  which  he  claimed  the  profits 
"  and  advantages  resulting  from  the  casualties  of  tenure^ 
"  every  process  by  which  he  repressed  the  usurpations  of  the 
"  baronage^  depended  upon  the  '  good  men  and  true/  who 
"  were  impannelled  to  '  pass  *  between  the  subject  and  the 
"  sovereign ;  and  the  thunder  of  the  exchequer  at  Westminster 
"  might  be  silenced  by  the  honesty,  the  finnness,  or  the  obsti- 
"  nacy  of  one  sturdy  knight  or  yeoman  in  the  distant  shire."* 
This  account  of  the  nature  of  inquests,  coupled  with 
Bracton's  description  of  criminal  trials,  clearly  explains  the 
manner  in  which  the  jurors,  from  being  what  may  perhaps  be 
described  as  ofiBicial  witnesses,  became  judges.  The  inquest 
was  the  natural  device  by  which  a  rude  age  collected  infor- 
mation. As  intelligence  advanced  and  population  increased, 
its  cumbrous  imwieldy  character  must  have  become  apparent^ 
but  on  the  other  hand  the  restraint  which  it  imposed  upon  the 
royal  power  must  have  become  no  less  apparent.  The  only 
means  by  which  the  eflBciency]of  juries  could  be  reconciled  with 
their  existence  was  by  dividing  their  functions,  and  converting 
the  jurymen  fix)m  oflRcial  witnesses  into  judges  informed  by 
witnesses.  In  the  meantime  the  judges,  who  were  at  first 
almost  confined  to  the  duty  of  registering  the  information 
which  the  jury  supplied,  though  they  had  ill-defined  opjMjrtu- 
nities  of  influencing  its  purport,  would  naturally  come  to 
superintend  the  admission  of  the  evidence  and  to  sum  up  its 
effect ;  and  as  the  division  of  labour  came  to  be  fully  under- 
stood and  properly  carried  out,  the  main  features  of  our 
present  system  would  be  insensibly  established. 
Litigious  We  thus  account  for  the  first  and  most  important  feature 
of  ardent  ^^  ^^^  criminal  courts,  the  relation  between  the  judge,  the 
English  jxuy^  and  the  witnesses ;  but  they  present  other  peculiarities 
procedures  which  are  closely  connected  with  these,  and  which  are  hardly 
less  characteristic.  A  criminal  trial  may  be  viewed  in  one  of 
two  lights.  It  may  be  regarded  either  as  a  private  litigation, 
in  which  the  accuser  demands  the  pujiishment  of  the  accused 
and  the  judge  moderates  between  them,  or  it  may  be  viewed  as 
a  public  inquiry  into  the  truth  of  matters,  in  which  the  public 

♦  Palg.  Eng.  Com.  272-8. 
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are  interested  This  may  be  shortly  expressed  by  saying  that 
a  trial  may  be  viewed  as  a  litigation  or  as  an  inquisition.  The 
parties  will  be  placed  in  different  attitudes,  and  the  proceed- 
ings will  be  conducted  in  a  different  spirit  and  by  different 
modes,  as  the  one  or  the  other  of  those  two  principles  is 
adopted.  The  degree  in  which  we,  in  the  present  day,  view 
a  criminal  trial  as  a  litigation,  and  not  as  an  inquisition,  is 
one  of  the  most  marked  and  important  peculiarities  of  our 
system.  I  propose  at  present  to  trace  the  history  of  its 
growth.  I  shall,  in  future,  have  frequent  occasion  to  describe 
the  extent  to  which  it  prevails. 

The  preceding  statements   show  that  the  Anglo-Saxons  Anglo- 
viewed  criminal  trials  almost  entirely  in  the  light  of  litiga-  f^urc^"^ 
tions.     If  the  criminal  was  not  put  to  death  at  once,  the  litigious, 
proceedings  were  entirely  at  the  discretion  of  the  parties,  and 
generally  issued  in  the  recovery  of  a  were  by  the  party  injured. 
The  Norman  procedure,  on  the  other  hand,  was  emphatically  Norman 
inquisitorial,  as  the  very  name  of  the  process  by  which  it  was  P^^cpdure 
conducted  (inquest-trtgwrn^w?)  sufficiently  denotes.     The  one  tonal 
souix^e  seems  to  have  supplied  the  form,  the  other  the  spirit, 
by  which  the  form  was  animated.    The  trial  was,  probably, 
viewed  as  a  litigation  by  the  popular  sentiment,  and  the  form 
itself  was  obviously  far  better  fitted  for  the  purpose  of  adjudi- 
cating upon  evidence  supplied  by  others  than  for  the  direct 
collection  of  information,  for  which  it  was  originally  designed. 
Thus,  the  trial  tended,  in  virtue  both  of  its  form  and  of  the 
temper  of  the  parties,  to  become  in  substance  a  private 
lawsuit. 

This  tendency  was  strengthened  by  another  circumstance.  Appeals. 
The  ordeal  in  Saxon  times,  and  the  Norman  appeals,*  which 
were  decided  by  judicial  combats,  were  litigations  in  the  full 
sense  of  the  word.  In  France,  judicial  combats  were  greatly 
restricted,  and,  as  far  as  his  power  extended,  abolished,  by 
St.  Louis.f  In  England,  appeals  were  common  in  cases  of 
homicide  till  the  reign  of  Henry  VII. ;  and  so  much  were 
they  favoured,  that  an  indictment  for  murder  could  not,  till 

•  "  Appellationes  "—callings — not  resort  from  an  inferior  to  a  superior 
tribunal.  Our  modem  phrase,  "  Calling  out,"  in  the  sense  of  challenging,  is 
a  carious  parallel.  t  1  Hall.  Mid.  Ag.  p.  244. 
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Chap.  II.  the  act  3  Hen.  Vn»  c.  1,  be  tried  till  a  year  and  a  day  after 
the  fact,  so  that  the  appeal  might  be  brought  before  the 
offender  could  be  acquitted  on  an  indictment.  Exceptions, 
however,  were  introduced  by  which  the  prisoner's  power  of 
forcing  a  trial  by  battle  was  considerably  abridged ;  and  thus 
the  procedure  remained,  though  its  principal  incident  fell 
into  disuse.*  So  lately  as  the  year  1768,  the  attempt  to 
abolish  the  right  of  appeal  produced  such  an  agitation  that 
the  measure  was  dropped  •(•  In  1819  they  were  abolished,  on 
the  occasion  of  the  famous  case  of  Ashford  v.  Thornton,  %  In 
this  case  the  appellee  "  waged  his  body,"  and  threw  down  his 
glove  on  the  floor  of  Westminster  Hall ;  and  the  Court  held 
that,  tmder  the  circumstances,  he  was  entitled  to  do  so.  As 
the  appellant  was  physically  no  match  for  him,  the  scandal 
of  a  judicial  combat  was  avoided. 
Indict-  Indictments,  again,  were  first  reduced  to  writing  in  the 

™^  to"    *™®  ^^  Edward  I.  § ;  and  the  preparation  of  the  indictments, 
writing.      in  which  increased  strictness  and  specification  was  required 
as  time  went  on,  would,  of  course,  fall  on  those  who  were 
interested  in  the  matter,  which  is  inconsistent  with  the  theory 
that  the  jurors  were  to  meet  and  inform  the  justices  of  facts 
within  their  personal  knowledga    The  gradual  relaxation  of 
the  rule  which  required  the  jury  to  be  returned  from  the 
particular  hundred  in  which  the  ofience  was  committed  must 
also  have  operated  to  convert  the  trial  into  a  litigation.     The 
personal  knowledge  of  the  jurors  must  have  been  confined  to 
the  events  of  their  own  neighbourhood. 
Separation       The  grand  jury,  which  acted  for  the  whole  county,  and 
an?pct1y    ^^^^^  function  it  was  to  accuse  and  not  to  try,  was  separated 
juries.        from  the  petty  jury  in  the  reign  of  Edward  III. ;  ||  and  as  it 
camiot  be  supposed  that  the  personal  knowledge  of  the  grand 
jurors  would  enable  them  to  make  presentments  for  the  whole 
county,  they  must  have  acted  upon  evidence.      As  there 
does  not  appear  to  have  been  any  public  officer  whose  duty 
it  was  to  prepare  the  evidence,  the  task  probably  ^devolved 

*  4  Eee.  Eng.  Law,   163. 

t  8  Bee.  Eng.  Law,  419.     Home  Tooke  boasted  of  his  part  in  this  agitatioxL 
See  R.  V.  Home  Tooke,  20  St.  T.  716.  J  1  Bar.  and  Aid.  406. 

§  13  Edw.  I.  c.  18  (Stat,  of  Westminster,  2d.)  and  2  Bee.  Eng.  Law,  p.  408» 
II  3  Bee.  Eng.  Law,  138. 


Coroners.  25 

on  those  who  wished  to  bring  the  criminal  to  justice,  because  Chap.  II. 
they  were  aggrieved  by  the  crime. 

The  general  result  is,  that  the  system  of  the  trial  by  the  General 
grand  jury,  the  judge,  the  petty  jury,  and  the  witnesses,  """^^ 
which  is  still  in  force  amongst  us,  was  gradually  constructed 
between  the  thirteenth  and  the  fifteenth  centuries ;  that  in  form 
it  is  a  public  inquiry,  but  that  in  substance  and  spirit  it  is  a 
litigation  between  the  prosecutor  and  the  accused.  I  shall 
have  frequent  occasion  in  future  to  observe  upon  the  con- 
sequences and  characteristics  of  this  system. 

The  next  branch  of  our  criminal  procedure,  of  which  I  History  of 
propose  to  trace  the  history,  is  the  law  relating  to  the  detection  }|[J^ \q 
of  crime  and  the  apprehension  of  offenders.    It  is  almost  the  detection 
oldest  part  of  the  criminal  law,  and  is  closely  connected  with  ^crimi- 
that  which  regulates  the  constitution  of  the  criminal  courts.  "•^ 
It  is  one  of  the  few  branches  of  the  law  which  becomes 
more  definite  and  comprehensive  as  we  recede  from  our  own 
times.    The  arrangements  for  the  detection  of  crime  in  force 
in  the  reign  of  Edward  I.  were  more  elaborate  than  those 
which  are  now  in  existence ;  crime,  no  doubt,  held  a  far  more 
prominent  position  at  that  time  than  it  does  now.    The  oldest 
of  all  our  institutions  intended  for  this  purpose  was  that  of 
frank-pledge,*  by  which  a  joint  responsibility  was  established  Frank- 
amongst  a  certain  number  of  persons  for  all  the  offences  ^    ^ 
which  any  of  them  might  commit.    Every  one  had  to  be  a 
member  of  some  frttnk-pledge ;  and  these  appear  to  have  been 
connected  in  most  parts  of  the  country  with  a  more  general 
system,  called  the  collective  frank-pledge,  by  means  of  which 
the  whole  population  was  formed  into  an  institution,  upon 
which  was  incumbent  the  duty  of  preventing  and  detecting 
crime.    "  There  was  no  distinction,"  says  Sir  F.  Palgrave,-|- 
"  between  the  soldier  and  the  citizen ;  and  the  country  was 
"  defended  from  rapine  and  spoil  by  guards  who,  whether 
called  out  to  protect  the  lieges  against  the  foreign  enemy  or 
to  pursue  the  domestic  robber  and  marauder,  were  equally 
arrayed  as  a  military  body.    Watch  and  ward  on  the  king's 
highway  was  performed  by  four  men,  summoned  from  every 
**  hide  in  the  hundred,  mustered  under  the  command  of  the 

•  Palg.  Eng.  Com.  ch.  vl.  t  Ibid.  p.  200. 
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Chap.  II,  "  wardreeve,  who,  in  consideration  of  this  service,  held  his 
"  own  land  free  from  taxation,  like  the  Thannadars,  the  ancient 
"  peace-officers  of  the  Hindoo  villages.  These  wardens  were 
"  personally  liable  for  every  act  of  negligence ;  they  were 
"  fined  if  the  robber  escaped  with  his  prey/' 

Statute  of       Frank-pledge  was  an  Anglo-Saxon  institution  ;  but  long 

Winches-  ^^^^  ^^  Conquest  a  stringent  system,  based  upon  it,  pre- 
vailed. The  Statute  of  Winchester,  passed  in  1285  (13 
Ed.  I.  st.  2)  established  it  in  its  most  peremptory  fonn.  It 
provided  that  the  hundred  should  be  answerable  for  robberies 
done  ;  that  in  all  great  towns  the  gates  should  be  shut  from 
sunset  till  sunrise ;  and  that  the  bailiffs  should,  every  fort- 
*  night,  make  inquiry  of  suspicious  persons.  Highways  were 
to  be  cleared  of  brushwood,  for  a  breadth  of  200  feet,  on  each 
side.  Every  man  was  to  keep  arms,  which  were  to  be  viewed 
by  two  constables  in  every  hundred  twice  a  year ;  whenever  a 
crime  was  committed  the  hue  and  cry  was  to  be  raised,  and 
followed  immediately  by  aU  persons  boimd  to  do  so,  to  the 
borders  of  their  bailiwick. 

Statute  of  An  earlier  statute  of  the  same  reign  (4  Ed.  I.  st  2),  passed 
A.D.  1276,  shows  what  were  the  duties  of  the  officers  to  whom 
the  detection  of  crime  was  more  specially  entrusted.  This  is 
the  Statute  of  Coroners  {de  officio  coronatoris).  The  sheriffs 
and  coroners  anciently  held  in  English  counties  positions,  in 
many  respects,  analogous  to  those  which  the  officers  charged 
with  the  administration  of  criminal  justice  hold  at  present 
in  a  French  department  The  sheriff  was  practically,  as 
he  still  is  in  theory,  the  head  of  the  power  of  the  county 
(posse  comitatus),  and  it  was  his  special  function  to  keep 
the  peace — to  follow  the  hue  and  cry  himself,  or  by  his 
bailiffs — and  to  apprehend  offijnders.  The  special  functions 
of  the  coroner  closely  resembled  those  of  a  French  procureur 
iviperiale  at  the  present  day.  It  was  his  duty,  on  being  in- 
formed **by  the  king's  bailiffs,  or  by  honest  men  of  the 
country,"  "  to  go  to  the  places  where  any  be  slain,  or  suddenly 
"  dead  or  wounded,  or  where  houses  are  broken,  or  where 
"  treasure  is  said  to  be  found,  and  shall  forthwith  command 
"  four  of  the  next  towns,'*  represented,  no  doubt,  on  this,  as 
on  other  occasions,  by  the  four  men  and  the  reeve,  "  or  five  or 
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six,  to  appear  before  him  in  such  a  place ;  and  when  they  Chap.  II. 
are  come  thither  the  coroner,  upon  the  oath  of  them,  shall 
^*  inquire  in  this  manner,  that  is  to  wit :  if  it  concerns  a  man 
"  slain,  whether  they  know  where  the  person  was  slain — 
"  whether  it  were  in  any  house,  field,  bed,  tavern,  or  com- 
pany, and  if  any  and  who  were  there.  In  like  manner  it  is 
to  be  inquired  of  them  that  are  drowned,  or  suddenly  dead ; 
"  and  after  it  is  to  be  seen  of  such  bodies  whether  they  were 
so  drowned,  or  slain,  or  strangled,  by  the  sign  of  a  cord  tied 
straight  about  their  necks,  or  about  any  of  their  members, 
or  upon  any  other  hurt  found  upon  their  bodiea  All 
wounds  ought  to  be  viewed  the  length,  breadth,  and  deep- 
"  ness,  and  with  what  weapons  the  wound  is  given,  and  in 
''  what  part  of  the  body  the  wound  or  hurt  is,  and  how  many 
*'  be  culpable,  and,  if  there  be  many  wounds,  who  gave 
**  each  particular  wound ;  aU  which  things  must  be  inrolled 
"  in  the  rolls  of  the  coroners.'*  Besides  inquiring  into 
murders  and  deaths  by  accident  or  by  violence,  the  coroner 
had  to  inquire  into  rapes,  treasure  trove,  appeals  of  wound- 
ing and  maiming,  deodands,  wreck  of  the  sea,  and  other  par- 
ticulars. 

No  one  can  read  this  statute,  comparing  it  with  the  provi-  These  in- 
sions  of  the  Statute  of  Winchester,  and  with  the  constitution  fom^^ 
of  the  courts  of  the  justices  in  eyre,  and  bearing  in  mind  the  «>nipre- 
fact  that  the  justices  of  the  King's  Bench  were  ex  officio  the  system 
great  coroners  of  the  kingdom,  without  seeing  that  all  these  J^J^  P*' 
institutions  collectively  formed  a  great  and  coherent  system  became 
extended  over  the  whole  country  for  the  detection,  apprehen-  ®  ^  *^^ 
sion,  and  punishment  of  offenders.  The  persons  who  managed 
it  collected  information  by  the  manner  then  in  most  general 
use  and  considered  to  be  most  efficient  for  the  purpose — 
namely,  by  sworn  inquests — and  their  decisions  were  deter- 
mined by  the  nature  of  the  information  so  supplied.     Sub- 
stitute the  fTOcis  verbal  for  the  inquest,  and  the  coroner  is 
exactly  represented  by  the  modem  French  ^ocwrewr  imperiale; 
but  this  difference,  though  apparently  a  matter  of  detail,  was 
in  reality  decisive.    The  means  by  which  the  justices  in  eyre 
and  the  coroners  had  to  conduct  their  inquiries  were  con- 
stantly operating  to  turn  the  inquiry  into  a  litigation.     A 
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Chap.  II,  procureur  imperiale,  who  goes  to  the  scene  of  a  crime,  makes 
inquiries,  and  "  verbalizes"  about  the  result  of  them  on  the 
spot,  obviously  discharges  a  function  essentially  different  ficom 
that  of  a  man  who  could  not  make  any  affirmation  at  all  as 
to  the  circumstances  of  a  death  or  wound,  imless  it  was  found 
by  the  country — ^that  is,  sworn  to  by  a  jury.    Our  mode  of  pro- 
ceeding is  as  essentially  litigious  as  the  French  mode  is  essen- 
tially inquisitorial.    So  completely  has  the  very  tradition  of 
the  inquisitorial  nature  of  the  coroner's  office  died  out^  that  in 
very  recent  times  it  has  been  directly  held  to  be  judicial, 
and  not  inquisitorial    It  has  lately  been  decided,*  that  an 
inquest  having  been  held  super  visum  corporis,  and  a  ver- 
dict recorded,  the  coroner  cannot,  viero  motu,  hold  a  second 
inquest    In  delivering  judgment  in  that  case,  Lord  Chief 
Justice  Cockbum  said,  "  A  coroner  in  holding  an  inquest 
"  performs,  to  a  certain  extent,  a  judicial  office,  and  is  functus 
"  ojlcio  so  soon  as  a  verdict  has  been  returned.     And  he 
'*  cannot  hold  a  second  inquest  unless  a  mdivs  inquirendum 
"  has  been  awarded,  or  imless  the  first  be  quashed  and  he 
'*  be  set  in  motion  by  the  court" 
Nature  of       The  arrangements  for  the  detection  and  apprehension  of 
iT^dcm  criminals  just  described  have  for  centuries  been  altogether  ob- 
times.         solete  for  the  purpose  for  which  it  was  designed,  though  it 
has  served  in  the  manner  just  explained  as  the  foundation  of 
our  system  of  criminal  justice.     It  has  never,  however,  been 
formally  superseded,  and  to  this  day  the  technicalities  of  a 
criminal  trial  are  based  upon  it.    The  technical  description 
of  a  criminal  trial  is,  that  it  is  the  traverse  of  an  inquest 
of  office.    The  grand  inquest — "  the  jurors  of  our  Lady  the 
Queen" — are  summoned  to  give  information  to  the  justices 
of  the  crimes  which  have  been  conmiitted  within  the  county. 
They,  "upon  their  oath,  present"  that  such  a  man  has  com- 
mitted such  an  offence.    Hereupon  the  prisoner  is  arraigned, 
the  jury  to  try  him  are  appointed,  and  his  challenges  are 
heard.    Proclamation  is  made,  that  "  whosoever  can  inform 
"  the  Queen's  justices  upon  this  inquest,  to  be  now  taken,  of 
"  any  treasons,  murders,  felonies,  or  misdemeanours,  done  or 
"  committed  by  the  prisoner  at  the  bar,  let  him  stand  forth, 

*  R.  V.  Seager  and  Fiaher,  29  L»  J.  Q.  B«  257. 


Modern  Law  of  Arrest.  29 

"  and  he  shall  be  heard"  The  prisoner  is  then  formally  given  Chap.  II. 
in  charge  to  the  petty  jury  nearly  in  the  words  of  the  charge 
quoted  by  Bracton.  If  the  crime  is  murder  or  manslaughter, 
the  coroner's  inquisition  is  still  returned  under  the  hands  and 
seals  of  the  jurors  who  took  it ;  and  that  inquisition  is  still 
a  sufficient  accusation  apart  from  the  oaths  of  the  grand  jury, 
just  as  it  was  in  the  days  when  the  coroner  was^  for  practical 
purposes,  the  head  of  the  poUce  of  his  district 

Thus,  the  general  result  of  the  preceding  inquiry  into  the  General 
constitution  of  the  criminal  courts  and  the  law  relating  to  the  ^ 
detection  and  prosecution  of  offenders  is,  that  the  two  to- 
gether originally  formed  a  comprehensive  system  for  inquiring 
into  offences  and  apprehending  and  pimishing  criminals, 
which,  by  reason  of  various  circumstances,  especially  the 
nature  of  the  machinery  by  which  its  operations  were  con- 
ducted, was  gradually  changed  into  a  system  designed  for 
adjudicating  upon  criminal  prosecutions  conducted  in  the 
spirit  of  private  litigations. 

To  bring  down  the  history  of  the  system  to  our  own  times  steps  in 
is  a  short  and  easy  task.  With  a  few  interruptions,  the  pro-  ^f"*' 
cess  already  described  as  to  the  constitution  of  the  courts  has 
been  quiet  and  imperceptible.  A  considerable  attempt  was 
made  under  the  Tudors  and  Stuarts  to  introduce  a  new 
feature  into  the  adnunistration  of  criminal  justice  by  straining 
the  powers  of  the  Privy  Council,  and  introducing  modes  of 
procedure  founded  on  the  civil  law,  and  especially  the  prac- 
tice of  obtaining  evidence  by  torture.*  The  attempt  was 
vehemently  and  successfully  resisted,  and  failed  entirely ;  and 
the  passage  of  Fortescue  referred  to  above  is  in  substance  as 
correct  a  description  of  trial  by  jury  in  all  cases,  both  civil 
and  criminal,  in  the  nineteenth  as  it  was  in  the  fifteenth 
century.  A  few  relics  of  the  theory  which  regarded  criminal 
trials  as  public  inquiries  lingered  on  with  strange  tenacity, 
but  were  gradually  abolished.  The  practice  of  not  examining 
the  prisoners'  witnesses  or  not  examining  them  upon  oath 
was  one,  and  the  most  scandalous  of  these.  Possibly  the 
strange  rule  which  denied  the  assistance  of  counsel  to  persons 
accused  of  felony  or  treason  may  have  been  another.    This 

*  See  Mr.  Jardine's  Reading  on  Torture. 


30  Historical  Sketch. 

Chap.  II.  rule  was  abolished,  as  to  treason,  in  1696  (7  &  8  Win.  III. 
c.  3) ;  as  to  felony,  in  1836  (6  &  7  Wm.  IV.  c.  114) ;  and 
during  the  eighteenth  century,  it  had  been  to  a  considerable 
extent  relaxed  as  to  felony,  for  counsel  were  allowed  to  cross- 
examine  the  witnesses  for  the  crown  and  to  examine  the 
witnesses  for  the  prisoner,  and  were  restricted  only  from 
addressing  the  jury.  This,  however,  was  an  indulgence,  not 
warranted  by  any  express  law  nor  beginning  at  any  definite 
period.  Indeed,  there  was  some  caprice  about  it  In  1724  * 
Arnold,  tried  on  the  Black  Act  for  shooting  Lord  Onslow,  was 
not  allDwed  counsel  to  cross-examine  the  witnesses  for  the 
crown  or  to  examine  his  own,  though  his  defence  was  in- 
sanity. Lord  Ferrers,  in  1760,f  was  placed  under  the  same 
hardship ;  but  in  the  case  of  William  Barnard,  tried  under 
the  Black  Act  in  1758,f  the  prisoner's  counsel  examined 
and  cross-examined,  and  the  same  course  was  taken  in  the 
trial  of  Mary  Blandy  in  1752.  § 

Hardly  anything  has  been  added  to  the  law  for  the  de- 
tection of  crimes,  though,  for  obvious  reasons,  the  provisions 
of  the  Statute  of  Winchester  and  of  the  Statute  of  Coroners, 
are  altogether  unsuitable  to  the  present  day. 
Modem  The  law  relating  to  the  apprehension  of  offenders  stands  on 
i^rrest  &  different  foundation.  Though  no  one  is  obliged  by  law  to 
prosecute  a  criminal,  any  one  who  chooses  to  do  so  hajs  ample 
facilities  for  the  purposa  Justices  of  the  peace  (first  ap- 
pointed A.D.  1360)  can,  upon  sworn  information,  grant  a 
warrant,  and  any  one  has  a  right  to  apprehend  another,  even 
without  warrant,  upon  a  reasonable  suspicion  of  his  having 
committed  a  felony,  and  in  certain  other  cases  of  frequent 
occurrence.  There  is  very  little  difference  between  the  rights 
of  a  peace-officer  and  a  private  person  in  this  particular, 
except  that  in  some  cases  a  peace-officer  incurs  less  respon- 
sibility than  a  private  individual  The  law  upon  this  subject 
is  for  the  most  part  modem,  and  is  consolidated  by  11  &  12 
Via  c.  42.  It  hets  no  other  object  than  that  of  insuring  the 
appearance  of  persons  suspected  of  crime  to  take  their  trial, 
and  it  is  remarkable  that  the  facilities  which  are  afforded  for 

•  16  S.  T.  696  +  20  S.  T.  944. 
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this  purpose  in  crimiual  cases  are  little  greater  than  the  Chap.  II. 
facilities  which,  till  very  lately,  were  aflforded  to  every  one 
who  wished  to  recover  a  debt  by  arrest  on  mesne  process. 

Such  as  they  are,  the  preliminary  proceedings  are  directed  Prelimi- 
exclusively  to  the    purpose  of   ascertaining    whether    the  JJ^ingi' 
accuser  has  shown  cause  why  the  person  accused  should  be  intended 
detained.     The  law  makes  no  provision  for  the  collection  of  secure  at* 
evidence,  or  for  the  examination  of  suspected  persona     All  taidance 

of  accused* 

that  is  done  in  this  direction  is  done  voluntarily  by  those 

who  are  interested  in  the  matter.    The  police  who  are  now 

established  in  every  part  of  the  country  are  intrusted  with  no 

special  authority,  and  are  under  no  legal  obligation  in  this 

matter.    AVhat  they  do  towards  the  detection  of  crimes  might, 

generally  speaking,  be  done  by  any  private  person  who  chose 

to  take  up  the  matter.     The  evidence  of  Sir  Frederick  Koe  * 

(then  chief  magistrate  at  Bow  Street),  before  the  criminal 

law  commiBsioners  in  1837,  sets  this  peculiarity  of  our  system 

in  a  striking  light.    The  state  of  things  which  he  describes 

still  exists.     "  A  magistrate  at  present,  with  the  most  active 

''  mind  and  best  intentions,  dares  not  act  without  a  complaint 

''  on  oath  is  made  to  him,  and  some  person  charged.   Although 

a  most  atrocious  crime  may  have  been  committed,  he  cannot 

initiate  any  proceeding;  if  he  directs  a  person  to  be  ap* 

prehended,  simply  on  grounds  of  suspicion  arising  in  his 

"  mind  from  circumstances,  he  is  liable  to  action  and  indict- 

''  ment    All  he  can  do  is  to  summon,  or  rather  request, 

persons  to  come  and  make  a  statement  of  what  they  know, 

tiU  somebody  ventures  to  make  a  charge  on  oath.    Now,  in 

other  countries,  the  authorities,  by  whatever  name  they  may 

be  designated,  are  not  only  justified  but  bound  to  make 

^  inquiry  when  a  crime  has  been  committed.     I  have  often 

**  felt,  in  the  sincere  wish  to  be  of  use  and  in  the  idea  that  I 

could  help  to  detect  an  ofiTence,  that  if  I  took  any  steps 

beyond  the  strict  course,  I  brought  such  a  responsibility 

•*  on  myself  that  I  have  been  afraid  to  move." 

Having  thus  described  the  original  constitution  of  our  cri-  History  of 

minal  courts,  and  the  ancient  mode  of  detecting  and  bringing  crimwand 

criminals  to  trial,  I  proceed  to  give  some  account  of  the  law  by  Punish. 

rocnt*. 
*  8d  Bep.  App.  p.  18 
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Chap.  II.  which  crimes  were  defined,  and  punishments  allotted.   The  law 
Parts  of     of  crimes  and  punishments  may  be  divided  into  three  parts : 
lawls  com-  common  law,  statute  law,  and  case  law.    The  common  law  is 
posed.        based  upon  imwritten  traditions,  embodying  both  principles 
and  definitions,  and  reduced  to  writing  in  ancient  times.    The 
statute  law  is  composed  of  Acts  of  Parliament^  and  the  case 
law  consists  of  the  decisions  of  the  courts  upon  particular 
cases  as  they  arose — either  under  the  common  or  under  the 
statute  law.     Of  these  three  component  elements,  the  conmion 
law  is  the  oldest,  and,  in  some  respects,  the  most  comprehen- 
sive and  important,  inasmuch  as  it  includes  the  principles 
and  definitions  which  are  of  most  common  application. 
Leading         In  order  to  understand  the  nature  of  the  history  of  this 
of  c^efc*  system,  it  is  essential  to  understand  rightly  the  relations  of  its 
different  parts.     The  general  nature  of  the  commonest  and 
most  important  crimes  is  substantially  the  same  under  aU 
circumstances,  and  at  every  period  of  history.    Disobedience 
to  government,  violence,  theft,  and  fraud,  in  different  forms 
and  with  different  aggravations,  make  up  almost  all  crimes 
Relation     which  Can  be  committed.   The  difference  between  the  criminal 
common      ^^^  ^^  different  times  consists  principally  of  the  manner  in 
andSutute  which  certain  general  rules  and  conceptions  relating  to  them 
are  adapted  to  the  circumstances  of  successive  generations. 
These  adaptations  are  sometimes  made  by  express  enactment^ 
sometimes  by  judicial  decisions  based  upon  particular  circum- 
stances.   It  is  obvious  that  either  of  two  courses  might  be 
taken  by  the  legislature  with  a  view  to  this  result    They 
have  it  in  their  power  either  to  reform  the  definitions  and 
principles  which  have  been  shown  to  be  imsuitable  to  existing 
circumstances,  or  to  leave  them  imtouched  in  their  own 
sphere,  and  to  provide  for  emergencies  by  supplementary 
legislation.    Parliament  has  almost  always  taken  the  second 
course ;  in  the  whole  range  in  our  criminal  statutes  there  is 
hardly  an  instance  of  the  enactment  of  a  principle  or  of  a 
common  law  definition.    The  courts  of  law  have  taken  the 
other  course.     In  stating  the  principles  of  the  conmion  law 
and  applying  them  to  the  particular  cases  which  have  arisen^ 
they  have  from  time  to  time  introduced  considerable  modi- 
fications into  the  principles  of  the  common,  and  even  into 
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the  enactments  of  the  statute  law,  according  to  their  views  of  Ckap.  il 
justice,  symmetiy,  or  convenienca 
Hence,  the  general  character  of  the  process  which  has  been  Process  by 

whicli 

going  on  since  our  criminal  law  first  assumed  some  consist-  these  defi< 
ency  has  been  of  the  following  kind     Broad  general  rules  ?if^°'?^ 
and  principles  on  the  most  important  branches  of  the  criminal  formed. 
law  having  been  laid  down  by  the  common  law,  supplemen- 
tary statutes  have  been  passed  from  time  to  time,  as  occasion 
required,  and  at  the  same  time  the  principles  of  the  common 
and  the  application  of  the  statute  law  have  been  gradually 
modified  by  judicial  decisions.    I  now  proceed  to  describe 
specifically  the  most  important  steps  in  this  process. 

Bracton  is  the  earliest  authority  of  importance  as  to  the  Bracton*8 
common  law  branch  of  the  criminal  law.  He  borrowed  from  of  cliines. 
the  Boman  law  the  greater  part  of  his  principles  and  defini- 
tions ;  and  thus  many  of  the  leading  definitions  of  English 
law  are  derived  from  a  Boman  source.  Bracton's  authority 
was  such,  that  Staundforde's  Pleas  of  the  Crown,  written  in  the 
reign  of  Queen  Mary,  are  little  more  than  an  edition  of 
Bracton,  brought  down  to  that  period  by  the  addition  of 
statutes  passed,  and  cases  decided,  in  the  interval ;  and  the 
intervening  writers,  such  as  Britton  and  Fleta,  are  founded 
on  Bracton,  though  they  progressively  modify  several  of  his 
leading  definitions.  Bracton's  definitions  of  crimes  may, 
therefore,  be  taken  as  the  foundation  of  this  branch  of  our 
diminal  law. 

They  are  few  and  short,  and  are  in  substance  as  follows  : — 

1.  2Vea«m. — ^The  crime  of  treason  (tesa  majestas)  is  of 
many  kinds,  one  of  which  is  where  any  one  by  a  rash  attempt 
contrives  the  death  of  our  lord  the  king,  or  raises  or  procures 
to  be  raised  any  sedition  against  our  lord  the  king,  or  his 
anny,  or  affords  aid  or  counsel  or  consent  to  those  who  pro- 
cure it,  although  he  may  not  have  carried  out  to  completion 
what  he  intended.* 

2.  Crimen  fold. — ^This  is  a  sort  of  treason.  As,  for  example, 
if  any  one  forges  the  king's  seal,  in  signing  charters  or  writs. 
Another  species  of  the  crime  is  the  fabrication  of  false  money.f 

3.  Homicide. — "Homicide  is  the  killing  of  a  man  by  a 

*  Jib.  iiL  chap,  iii  fo.  118,  b.  f  lb. 
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Chap.  II,  man."  It  may  be  spiritual  or  corporaL  Corporal  homicide  is 
either  by  word  or  by  deed.  Coi'poral  homicide  by  word  is  by 
command,  advice,  or  defence.*  Corporal  homicide  by  deed  is 
either  in  the  course  of  justice ;  by  necessity,  which  is  either 
avoidable  or  not ;  by  accident,  which  may  happen  either  in  a 
lawful  or  in  an  unlawful  act ;  or  vnlfvl,  "  as  when  one  of  cer- 
"  tain  knowledge,  and  by  a  premeditated  assault,  from  anger 
'*  or  hatred,  or  for  gain,  wickedly  and  feloniously,  and  against 
"  the  king's  peace,  kills  another."  Wilful  homicide,  taking 
place  secretly  and  without  witnesses,  was  called  murder.  In 
cases  of  murder,  the  presumption  was  that  the  person  killed 
was  a  Frenchman,  imless  he  was  proved  by  a  presentment  of 
Englishry  to  be  an  Englishman.  If  such  a  presentment  was 
not  made,  the  township  was  fined."f- 

4.  Mayhem. — Mayhem  was  the  name  of  all  bodily  injuries 
which  disabled  a  man  by  the  deprivation  of  a  member,  or  of 
the  use  of  it  from  self-defence.  Thus,  it  was  mayhem  to  knock 
out  a  front  tooth,  but  not  to  knock  out  a  jaw-tooth.J 

5.  Arson  {iniqita  combvstio). — ^This  crime  occurred  "  when 
"any  one  from  turbulent  sedition  wickedly  and  feloniously 
*^  made  a  conflagration."  § 

6.  Rape, — An  accusation  which  a  woman  brings  against 

any  one  by  whom  she  says  that  she  was  violently  enjoyed 
{oppressam).  || 

7.  Theft — "  Theft,  according  to  the  law,  is  the  fraudulent 
"  taking  (contractatio)  of  the  property  of  another,  with  intent 
"  to  steal,  against  the  will  of  the  owner  of  the  property."^ 
Eapine  and  robbery  are  forms  of  theft,  "for  who  can  more 
properly  be  said  to  take  a  thing  "  (ywis  enim  magis  cantractat 
rem)  "against  its  owner's  will  than  he  who  takes  it  by 
force  ? " 

8.  Misdemeanors,*'^  —  Misdemeanors  are  included  by 
Bracton  under  one  comprehensive  description,  as  follows  : — 
"  "We  are  now  to  speak  of  minor  and  lighter  crimes,  which 
"  are  prosecuted  civilly,  as  in  personal  actions  for  injuries, 

*  "  Defensione  sive  tuitione  " — I  do  not  understand  this. 

t  Lib.  iiL  chap.  iv.  foL  120,  b.   As  to  Knglishry,  chap.  zy.  foL  184,  U 

^.Chap.  xxiv.  foL  14. 

§'Chap.  xxviL  foL  146,  b.  H  Chap.  xxviiL  foL  14«. 

U  Chap.  xxxiiL  foL  160,  b,  ♦*  Chap.  xxxvL  foL  15li. 
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^'  and  which  pertain  to  the  crown,  because  they  are  sometimes  Chap.  II. 
"  committed  against  the  king's  peace.  We  must,  therefore, 
''  consider  what  injury  is  ;  and  it  is  to  be  known  that  injury 
'*  is  whatever  is  not  done  according  to  law."  Some  kinds  of 
injury  involve  capital  punishment  "Others  involve  only 
"  fine,  or  fine  and  imprisonment,  according  to  the  quality  of 
*'  the  act  Injury  is  inflicted,  not  only  when  a  man  is  struck 
**  with  the  fist,  beaten,  wounded  or  beaten  with  sticks,  but 

when  taimts  are  addressed  to  him  (cum  ei  convitium  dictum 
fuerii),  or  libellous  verses   (carmen  fam^osvm),  are  made 
**  upon  him,  or  the  like." 

These  descriptions  (for  they  obviously  do  not  even  claim 
the  character  of  definitions)  of  crimes,  selected  from  difTerent 
parts  of  Bracton's  work,  over  which  they  are  scattered  in  a 
totally  unsystematic  manner,  form  the  foundation  of  our 
existing  criminal  law,  and  were  gradually  elaborated  into 
definitions  of  the  most  extreme  technical  precision  by  succes- 
sive generations  of  judges,  with  occasional  and,  for  a  length 
of  time,  sparing  assistance  from  the  l^islature. 

I  will  give  shortly  the  principal  points  in  the  history  of 
each  definition,  reserving  for  a  future  chapter  a  detailed 
examination  of  the  merits  of  some  of  the  most  important 
of  them. 

1.  High  Treason. — ^The  vagueness  of  Bracton's  account  Bnurton's 
of  high  treason  certainly  did  not  exaggerate  the  vagueness  of  ^f  xx^n. 
the  law  on  the  subject.  The  author  of  The  Mirror*  seems  to 
have  viewed  almost  every  fraud  or  act  of  misconduct  by  the 
officers  of  the  crown,  every  usurpation  of  official  authority  or 
injury  to  royal  rights,  as  acts  of  treason.  Amongst  many 
other  instances,  he  mentions  the  case  of  persons  who  ap- 
propriate to  themselves  without  grant  free  warren  in  their 
own  lands ;  or  escheators,  who  ''  unlawfully  make  waste  of 
"  the  king's  wards ;  or  unlawfully  take  venison,  fish,  or  other 
"  goods."  The  tmcertainty  in  which  the  crime  was  thus  in- 
volved was  a  great  evil,  and  led  to  the  celebrated  statute 
25  Ed.  nL  a  3,  by  which  it  is  specifically  declared  what  is  to  l^f^'  ^  ^  ^ 

c.  3*    • 

*  Chap,  i  sec.  4.  The  Mirror  seems  to  have  been  written,  or  at  least 
edited^  in  the  time  of  Edward  II.  Its  aathority  is  not  high.  Its  authorship 
is  uncertain.     See  2  Ree.  Eng.  Law,  p.  858. 
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Ghap.  II.  be  considered  treason.  This  statute  is  memorable,  not  only 
on  account  of  its  vast  direct  importance  at  many  periods  of 
our  history,  but  also  because  it  is  almost  the  only  instance 
which  the  statute  book  affords  of  a  statutory  definition  of  a 
crime,  laid  down  in  such  a  manner  as  to  supersede  the  whole 
common  law  or  unwritten  doctrine  on  the  subject  The 
definition  is  well  known.  The  part  of  it  which  relates  to 
political  offences  is  as  follows : — "  When  a  man  doth  compass 
"  or  imagine  the  death  of  our  lord  the  king,  or  of  our  lady  his 
"  queen,  or  of  their  eldest  son  and  heir ;  or  if  a  man  do  violate 
the  king's  companion,  or  the  king's  eldest  daughter  un- 
married, or  the  wife  of  the  king's  eldest  son  and  heir,  or  if  a 
"  man  do  levy  war  against  our  lord  the  king  in  his  realm,  or 
"  be  adherent  to  the  king's  enemies  in  his  realm,  giving  them 
"  aid  or  comfort  in  our  realm  or  elsewhere,  and  thereof  be 
"  proveably  attainted  of  open  deed  by  the  people  of  their  con- 
"  dition."  From  the  time  of  its  enactment  till  the  present 
day,  this  definition  has  always  formed  the  kernel  of  the  law 
on  high  treason. 
Subse-  ^t  different  periods,  other  offences  of  a  public  nature  were 

quenten-  .     ,  li/.T  ,    , 

actments.    made  treason  by  act  of  parliament  to  serve  some  temporary 
political  purpose,  and  particular  crimes  were  adjudged  to 
be  treason,  by  parliament  acting  in  a  quasi-judicial  capacity. 
The  numerous  acts  passed  by  Henry  VIII.,  in  reference  to 
.  ^  religion,  are  instances  of  enactments  of  the  first  kind :  thus 
25  Hen.  VIII.  c.  22,  makes  it  treason  to  publish  anything  to 
the  slander  of  the  marriage  between  the  king  and  Anne 
Boleyn.    The  case  of  House,  the  cook,  who  was  attainted  of 
treason,  and  boiled  to  death  for  poisoning  many  persons  in 
Lambeth  Palace,  is  an  instance  of  the  other  class  of  enact- 
ments.*    All   these,  however,  were  temporary  enactments. 
The  important  point  is  to  ascertain  the  history  of  the  main 
theory  of  the  crime. 
Nature  of      ^^  *^®  present  day,  treason  would  probably  be  described, 
modem      by  a  person  who  wished  to  give  rf  substantial  account  of  it, 
tionT^."   -  independently  of  all  technicalities,  as  armed  resistance,  justi- 
fied on  principle,  to  the  established  law  of  the  land.     Our 
conception  of  a  traitor  is,  a  man  who  asserts  that  the  law  is 

*  See  further  illoBtraiions  in  1  Hale,  Hist  PL  Cr.  chap.  zxir. 
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wrong,  and  tiiat  he  will  forcibly  set  it  to  rights — for  example,  Chap.  II. 
by  changing  the  dynasty,  by  proclaiming  the  independence  of 
a  province,  by  abolishing  the  ofl&ce  of  king,  or  the  privileges 
of  particular  classes,  as  the  peeraga 

The  original  definition  belongs  to  a  different  age,  and  is  Definition 
fouilded  on  a  different  view  of  government  and  society.  It  is  '^^^  ^^ 
obviously  intended  to  apply  to  rude  times,  in  which  great  the  king's 
military  power  was  still  possessed  by  the  private  nobility,  P^"®"* 
and  in  which  the  king's  personal  individual  authority  was 
the  mainspring  of  the  government  Hence  it  is  levelled,  not 
at  crimes  against  the  state  or  the  public,  but  at  crimed 
directed  against  the  person  of  the  sovereign.  The  most  re- 
markable illustration  of  this  is  to  be  found  in  one  of  the  sub- 
ordinate clauses  of  the  Act : — ''  If  percase  any  man  of  this 
"  realm  ride  armed,  covertly  or  secretly,  with  men  of  arms 
**  against  any  other,  to  slay  him,  or  rob  him,  or  take  him^  or  • 
''  retain  him  till  he  have  made  fine  or  ransom  for  to  have  his 
deliverance,  it  is  not  the  mind  of  the  king,  or  his  council, 
that  in  such  case  it  shall  be  judged  treason,  but  shall  be 
"  judged  felony  or  trespass,  according  to  the  laws  of  the  land 
^  of  old  time,  used  and  according  as  the  case  requiretL"  This 
appears  to  show  clearly  that  the  "  levying  of  war**  which  the 
authors  of  the  statute  had  in  their  mind  was  altogether  unlike 
the  political  tumults  of  later  times.  The  application  of  the  old 
definition  to  new  states  of  things  was  a  matter  of  great  difficulty. 
The  revolutions  of  the  sixteenth  and  seventeenth  centuries 
were  partly  the  causes  and  partly  the  effects  of  alterations 
in  the  whole  framework  of  society.  The  government  and  the 
laws  came,  by  d^rees,  to  occupy  the  place  which,  in  earUer 
ages,  belonged  to  the  king  in  person,  and  were  exx>osed  to  the 
attacks  which  would  have  been  directed  against  him.  For  a 
long  time  the  royal  authority  was  defended  by  force,  or  by 
temporary  laws  passed  for  its  protection ;  but  when  the  force 
was  overpowered,  and  the  temporary  laws  repealed,  it  became 
necessary  either  to  have  a  new  definition  of  treason,  or  to  con- 
strue the  old  one  so  as  to  apply  to  new  circumstances.  Accord- 
ing to  the  uniform  practice  of  English  lawyers,  the  second 
course  was  adopted.    Lord  Hale  *  gives  the  following  account 

•  1  Hale,  H.  P.  C.  181. 
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Chap.  ii.  of  the  process : — "  A  war  levied  against  the  king  is  of  two 
Construe-    "  sorts.     1.  Expressly  and  direct,  as  raising  war  against  the 
Lord  ]5alc  "  king,  or  his  general  and  forces ;  or  to  surprise  or  injure  the 
as  to  Icyy.  u  ]Qng^g  person,  or  to  imprison  him,  or  to  go  to  his  presence 
"to  enforce  him  to  remove  any  of  his  ministers  or  counsellors, 
"  and  the  like.    2.  Interpretatively  and  constructively ;  as, 
"  when  a  war  is  levied,  to  throw  down  inclosures,  or  to  raise 
"  servants'  wages,  or  to  alter  religion  established  by  law ;  and 
"  many  instances  of  like  nature  might  be  given.    The  first 
"  resolution  that  I  find  of  this  interpretative  levying  of  war  is 
"  a  resolution  cited  by  my  Lord  Coke,  P.  C.  p.  10,  in  the 
"  time  of  Henry  VIII.,  for  raising  servants'  wages ;  and  the 
"  next  in  time  was  that  of  Burton  anno  39  Eliz.,  Coke,  P.  C. 
"p.  10"  (a.d.  1597),  "for  raising  an  armed  force,  to  pull 
"  down  inclosures  generally." 
By  Sir  M,       Foster,  in  his  discourse  on  high  treason,*  follows  Hale, 
^  ^'       giving,  as  his  reason,  that,  though  such  insurrections  "are 
not  levelled  at  the  person  of  the  king,  they  are  against  his 
royal  majesty,  and,  besides,  they  have  a  direct  tendency  to 
"  dissolve  all  the  bonds  of  society y  and  to  destroy  all  property, 
"  and  all  government  too,  by  numbers  and  an  armed  force" 
The  words  italicised  were,  obviously,  the  real  reason  which 
decided  the  judges  to  take  this  view ;  and  they  supply  a  con- 
clusive reason  why  such  insurrections  should  be  severely 
punished,  but  no  reason  at  all  for  holding  that  words  intended 
to  mean  one  thing  should  be  taken  to  mean  something  entirely 
different. 
Construe-       The  constructions  put  upon  the  words  "compassing  the 
compm-*^  king's  death "  were  of  the  same  character ;  they  enlarged 
ing  Ae       themselves  at  about  the  same  rate,  and  for  analogous  reasons, 
death.        I^^d  Hale  says :  f — "  If  men  conspire  to  imprison  the  king, 
"  by  force  and  with  a  strong  hand,  till  he  hath  yielded  to 
"  certain  demands,  and  for  that  purpose  gather  company,  or 
"  write  letters,  this  is  an  overt  act,  to  prove  the  compassing 
"  of  the  king's  death,  for  it  is  in  effect  to  spoil  him  of  to 
'^kingly  government,"    In  other  words,  such  conduct  fiedls 
within  what  in  my  time  would  be  a  reasonable  account  of 
treason ;  therefore,  the  definition  given  three  hundred  years 

♦  Disc.  I.  chap,  ii  f  1  Hale,  a  P.  C.  IW. 
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ago  most  be  construed  so  as  to  include  it  Foster  advances  *  Chap,  il 
a  step  beyond  Hale : — "  The  care  the  law  hath  taken  for  the 
personal  safety  of  the  king  is  not  confined  to  actions  or 
attempts  of  the  more  flagitious  kind,  to  assassination,  or 
poison,  or  other  attempts,  directly  and  immediately  aiming 
"  at  his  life.  It  is  extended  to  ever3rthing  wilfully  and  de- 
liberately done  or  attempted,  whereby  his  life  Tnay  be  en- 
dangered; and,  therefore,  the  entering  into  measures  for 
deposing  or  imprisoning  him,  or  to  get  his  person  into  the 
power  of  the  conspirators ;  these  offences  are  overt  acts  of 
treason  within  this  branch  of  the  statute,  for  experience 
hath  shown  that  between  the  prisons  and  the  graves  of 
princes  the  distance  is  very  smaU."  Another  passage  is 
even  more  characteristic. 

"  The  offence  of  inciting  foreigners  to  invade  the  kingdom 
is  a  treason  of  signal  enormity.  In  the  lowest  estimation  of 
things,  and  in  all  possible  events,  it  is  an  attempt,  on  the 
part  of  the  offender,  to  render  his  country  the  seat  of  blood 
and  desolation;  and  yet,  unless  the  powers  so  incited 
happen  to  be  actually  at  war  with  us  at  the  time  of  such 
•*  incitement,  the  offence  will  not  fall  within  any  branch  of 
the  statute  of  treason,  except  that  of  compassing  the  king's 
death ;  and,  therefore,  since  it  hath  a  manifest  tendency  to 
"  endanger  the  person  of  the  king,  it  hath,  in  strict  conformity 
**  to  the  statute,  and  to  every  principle  of  substantial  political 
"  justice,  been  brought  within  that  species  of  treason  of  com- 
**  passing  the  king's  death ;  ne  quid  detrimenti  respublica 
*'  capiat"  The  vehemence  with  which  the  author  asserts  that 
"  the  construction  is  in  strict  conformity  with  the  statute,  and 
"  to  every  principle  of  substantial  political  justice,"  betrays 
his  consciousness  that  he  ought  to  have  said,  *'  It  would  have 
been  in  strict  conformity  with  the  rest  of  the  statute  to  have 
made  this  addition  to  it" 

In  the  course  of  the  last  century,  great  difficulty  was  ex-  Cases  of 
perienced  in  prevailing  on  juries  to  adopt  this  view  of  the  law.  ccoree 
The  acquittal  of  Lord  George  Gordon  of  treason,  on  one  branch  Gordon 
of  the  statute,  and  that  of  Hardy  and  Home  Tooke  upon  the  Hard/, 
other,  are  memorable  illustrations  of  this.    In  the  year  which 

*  Disc.  I.  chap,  i  pp.  195-6. 
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Chap,  il  followed  the  latter  of  these  trials  (1795),  an  Act  was  passed 
SsGealll.  (35  Geo.  IIL  c.  7)  which  considerably  enlarged  the  definition 
^  of  treason,  embodying  by  express  enactment,  in  the  old  defi- 

nition, most  of  the  constructions  put  upon  it  by  Hale  and 
Foster.  The  definition  includes,  "any  person  who  shall 
"  within  the  realm  or  without,  compass,  imagine,  invent,  de- 
"  vise,  or  intend  death  or  destruction,  maim  or  wounding, 
"  imprisonment  or  restraint  of  the  person"  of  the  sovereign ; 
**  or  to  deprive  or  depose  him  from  the  style,  honour,  or  kingly 
"  name  of  the  imperial  crown ;  or  to  levy  war  against  his 
"  Majesty,  in  order,  by  force  and  constraint,  to  compel  him  to 
"  change  his  measures  or  counsels,  or  in  order  to  put  any 
"  force  or  constraint  upon,  or  to  intimidate,  or  over-awe  both 
"  Houses  or  either  House  of  Parliament ;  or  to  move  or  stir 
"  any  foreigner  or  stranger  with  force  to  invade  this  realm,  or 
"  any  other  His  Majesties  dominions,  and  such  compassings, 
"  &c.  shall  express,  utter,  and  declare,  by  publishing  any 
"  printing  or  writing,  or  by  any  overt  act  or  deed"  By  an 
uv.c  12  Act,  passed  in  1848,  on  occasion  of  the  violent  language  used 
in  newspapers,  and  elsewhere,  by  the  Irish  agitators,  this  Act 
was  repealed,  except  in  so  far  as  it  related  to  offences  against 
the  person  of  the  sovereign;  but  the  other  clauses  were  re- 
enacted,  and  their  operation  was  extended  to  Ireland,  though 
the  quality  of  the  offence  was  altered  from  treason  to  felony 
punishable  by  transportation.  The  Act  of  1795  provides  that 
nothing  contained  in  it  shall  extend  to  prevent  any  prosecu- 
tion at  common  law  (i.  e.  imder  25  Ed.  IIL,  which  is  itself 
a  declaratory  Act)  for  any  offence  within  the  provisions  of 
the  Act.  The  Act  of  184f8  provides  that  nothing  therein 
contained  "  shall  lessen  the  force  of,  or  in  anywise  affect  any- 
"  thing  enacted  by  25  Ed.  HI." 
Summary  Such  is  the  history  of  the  political  branch  of  the  law  of 
of  Law 'of  treason.  The  general  result  is,  that  our  present  definition 
Treason.  Qf  \^q  crime  is  founded  on  a  conception  of  it,  formed  upwards 
of  500  years  ago,  in  a  state  of  society  totally  different  from 
our  own  in  almost  every  respect,  and  differing  from  it  more 
widely  in  the  view  taken  of  the  nature  and  powers  of 
Government  than   in  almost   any  other  particular.     This 

*  Made  peipetoal  as  to  part  by  67  Geo.  8.  c  6. 
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definition  was  gradually  stretclied  by  judicial  construction  to  Chap.  IL 
meet  these  changes.  The  judicial  construction  has  been  in 
part  turned  into  law  by  the  legislature,  with  the  proviso  that 
most  of  the  oiSences  which  it  includes  shall  be  felonies ;  but 
as  the  statute  of  Edward  III.  is  still  carefully  preserved, 
together  with  all  the  common  law  doctrine  on  the  subject, 
the  old  doctrines  are  still  in  force,  and  it  would  be  in  the 
option  of  a  prosecutor  to  proceed  either  for  the  statutory  felony 
or  at  common  law — i,  e.  on  the  statute  of  Edward  IIL  as  in- 
terpreted by  the  judges. 

The  other  branch  of  the  old  law  of  treason  grew  out  of  Coining,  as 
that  species  of  crime  which  Bracton  named  crimen  f aid,  and  ^J[J^^ 
related  principally  to  offences  against  the  coin.  There  is 
nothing  characteristic  or  deserving  special  notice  in  the 
histoiy  of  this  branch  of  the  criminal  law.  Numerous  statutes 
were  passed  in  relation  to  the  subject  at  different  times,  of 
which  thirty-two  were  repealed  and  consolidated  in  1832,  by 
the  2  Wm  IV.  c.  34.  This  Act  was  itself  replaced  in  1861  by  24 
&  25  Vic.  c.  99,  which  forms  the  existing  law  upon  the  subject 
It  consists  entirely  of  prohibitions  of  particular  frauds,  con- 
nected with  bad  money,  which  experience  has  brought  to  light. 

2,  HoMiciDB. — Bracton's  definition  of  homicide  is  the  kill-  Bracton's 
ing  of  a  man  by  a  man ;  and  his  account  of  it  may  be  thus  ^  hond^ 
tabulated :—  ^^^ 

Homicide. 

! . 

(  I 

Corporal.  Spiritual. 

. ^ . 

By  deed.  By  word. 

. I 

I  I  I 

Command.  Advice.         Defence. 


I  I 

By  Justice.        Neceesity.                           Accident.  WilfuL 

l__                                    I I 

I                                 I                         I                               I  I 

AToidable.              Unavoidable.      In  a  lawful       In  an  unlawful  If  secret 

act.                      act.  murder. 

The  fanciful  character  of  some  of  these  subdivisions  suffi- 
ciently shows  how  ill  it  is  fitted  for  the  purposes  of  a  legal 
definition^  for  which,  in  all  probability,  it  was  never  intended. 
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Chap.  II.  The  only  branch  of  it  which  is  of  practical  importance  refers 
to  wilful  homicide,  which  is  described  as  happening  "  when 
*'  one  of  certain  knowledge,  and  by  a  premeditated  assault, 
"  from  anger  or  hatred,  or  for  gain,  wickedly  and  feloniously, 
"  and  against  the  king's  peace,  kills  another."  This  is  some- 
thing like  our  modem  definition  of  murder ;  but  in  Bracton's 
time  that  ofience  was  distinguished  from  other  wilful  homi- 
cide by  being  secret,  not  by  that  attribute  which  is  called  in 
the  present  language  of  the  law,  "  malice  aforethought/' 

Little  practical  inconvenience  arose,  in  early  times,  from 
the  looseness  of  Bracton's  account  of  homicide,  because  all 
wilful  homicide,  including  cases  of  chance  medley,  or  what  we 
should  now  call  manslaughter  by  reason  of  provocation,  were 
capital  crimes.  On  the  other  hand,  all  homicides,  including 
wilful  murderers,  enjoyed  the  benefit  of  clergy. 

The  doctrine  that  murder  is  homicide  with  malice  pre- 
pense, whether  open  or  secret,  and  whether  the  person  killed 
be  English  or  not,  is  laid  down  as  law  by  Staundforde,*  and 
also  by  Lambard,t  both  of  whom  wrote  in  the  latter  part  of  the 
sixteenth  century ;  but  Lambard  objects  to  the  word  "  man- 
slaughter "to  describe  felonious  killing  without  malice  pre- 
pense. He  uses  it  as  a  generic  word,  denoting  every  form 
of  homicide,  and  opposes  to  murder  chance  medley  {chaude 
mdee),  or  killing  on  a  sudden  quarrel  in  hot  blood.  This  dis- 
tribution would  altogether  leave  out  of  account  many  forms  of 
manslaughter,  or  would  introduce  three  degrees  of  homicide ; 
but  his  expressions  imply  that  the  popular  use  of  language  in 
his  time  was  otherwise,  and  that  the  terms  "murder"  and 
"  manslaughter "  then  expressed  nearly  the  same  distinction 
which  they  express  at  present.  A  curious  instance  of  the 
popular  distinction  between  murder  and  manslaughter  occurs 
in  a  passage  of  Hollinshed.  Speaking  of  the  punishments  in 
use  in  England,  he  observes,  that  in  cases  of  "  vdlful  murder 
done  upon  pretended"  (premeditated)  "malice  or  in  anie 
"  notable  robbery,"  the  criminal  "  is  either  hanged  alive  in 
"  chains  near  the  place  where  the  fact  was  committed,  or  else 
"  upon  compassion  taken  first  strangled  with  a  rope  and  so 
"  continueth  till  his  bones  come  to  nothing ;"  but  he  adds, 

*  Book  I.  chap.  z.  f  Eirenarchia,  ohap.  viL 
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''  where  wilfal  manslaughter  is  perpetrated,  beside  hanging  the  Chap.  II. 
**  offender  hath  his  right  hand  commonly  stricken  off."*  The 
different  cases  which  arose  before  the  courts  of  law,  and  the 
writings  of  Coke,  Hale,  and  Foster,  gradually  reduced  the 
doctrine  of  malice  to  a  considerable  degree  of  precision.  It 
is  not  my  present  object  to  trace  minutely  the  history  of  the 
particular  decisions  and  principles  which  would  be  recog- 
nised as  authorities  at  the  present  day ;  a  general  outline  of 
the  way  in  which  the  law  was  gradually  fabricated  will  be 
enough  for  my  present  purposa 

Bracton's  accoxmt  of  the  crime  appears  on  the  face  of  it  9"^  ®^  r 

*  *  doctnoe  of 

to  have  been  rather  a  scholastic  analysis  than  a  collection  of  malice 
1^  definitions.  The  only  branch  of  it  which  has  the  tech-  E!!P^. 
nical  strictness  of  a  definition  used  in  practice  is  that  which  drum.'* 
relates  to  murder  proper — secret  killing — which  entailed  a 
fine  in  the  absence  of  a  presentment  of  Englishry.  Being 
distinguished  by  a  peculiar  name,  this  subdivision  of  wilful 
homicide  gradually  came  to  be  taken  as  the  proper  name 
of  the  worst  kind  of  wilful  homicide,  whilst  the  generic 
name  of  wilful  homicide  (manslaughter,  of  which  murder 
was  a  species)  became  the  popular  name  of  the  less  criminal 
instances  of  the  crime.  But  how  was  the  line  to  be  drawn  ? 
The  commonest  and  worst  kind  of  homicide  was  where  one 
man  deliberately  made  up  his  mind  to  kill  another,  and 
accordingly  did  so ;  and  malice  aforethought  suggested  itself 
as  an  appropriate  and  expressive  name  for  the  state  of  mind 
implied  by  such  a  transaction. 

Malice  aforethought  was,  therefore,  taken  as  a  convenient  Gradual 

extension 

test  to  distinguish  between  the  two  kinds  of  homicide;  but  of  doctrine 
experience  soon  showed  that  the  test  was  a  rough  one,  and  ^q^*** 
fedled  in  many  cases.     For  example,  a  man  meets  another  thought 
and  kills  him  deliberately  and  wantonly,  but  without  any 
preceding  grudge,  the  existence  of  which  can  be  traced.    A 
person  robs  another  who  resists.    The  robber  kills  him  not 
from  any  grudge,  but  to  avoid  detection,  and  in  the  heat  of 
the  struggle.    To  describe  such  cases  as  instances  of ''  malice 
aforethought"  was  impossible  without  violence  to  language; 
to  treat  them  as  anything  else  but  crimes  of  the  deepest 

*  Description  of  England,  pp.  184-5. 
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Chap.  II.  atrocity  wbuld  be  an  insult  to  common  sensa  In  order  to 
meet  such  cases,  without  sacrificing  the  established  definition, 
the  doctrine  of  implied  malice  was  invented.  Malice,  says 
Coke,*  is  implied  in  three  cases:  (1)  In  respect  of  the 
manner  of  the  deed — as,  where  one  killeth  another  without 
provocation.  (2)  In  respect  of  the  person  slain — as,  if  a 
magistrate  is  slain  in  executing  his  warrant  (3)  In  respect 
of  the  person  killing.  If  A  assault  B  to  rob  him,  and  in 
resisting  A,  AkiUeth  B.  This  last  form  of  impUed  maUce  was 
afterwards  enlarged,  so  as  to  include  all  cases  in  which  death  is 
caused  by  an  unlawful  act  done  in  committing  a  felony.  As, 
for  example,  it  is  murder  if  a  man  shooting  at  a  tame  fowl 
with  intent  to  steal  it  accidentally  kills  a  person  he  did 
not  sea 

The  practical  importance  of  the  doctrine  of  malice  afore- 
thought was,  that  by  23  Hen.  VIII.  c.  13,  murder  with  malice 
aforethought  was  deprived  of  the  benefit  of  clergy,  and  so 
became  in  practice  a  capital  ofiTence,  while  manslaughter  in 
practice  was  not.  Thus  stated  in  plain  words,  the  doctrine  of 
implied  malice  amounted  to  a  device,  by  which  the  judges  were 
able  from  time  to  time  to  declare  any  case  of  homicide,  in 
which  they  thought  the  criminal  ought  to  be  hung,  a  capital 
crime.  Different  tribunals  and  writers  employed  the  power, 
which  the  imperfect  language  of  the  law  had  thus  put  into  their 
hands,  with  various  degrees  of  skill  and  wisdom,  until  they  had 
brought  the  law  into  the  shape  in  which  it  stands  at  present 
The  most  instructive  and  ingenious  of  all  the  contributions 
made  to  the  law  upon  this  subject  is  Sir  Michael  Foster's 
discourse  on  Homicide,  which  abounds  in  illustrations  of  the 
talent  which  its  author  possessed  of  giving  plausible  reasons 
for  holding  that  the  law  actually  was  what  in  reason  and 
humanity  it  ought  to  have  been.  No  better,  and  certainly  no 
more  favourable,  instance  of  judicial  legislation  can  be  given 
than  the  skill  with  which  he  blends  together  legislative  and 
judicial  arguments.  Since  Foster's  time,  very  little  has  been 
added  to  the  general  theory  of  the  crime  of  murder,  though 
an  immense  number  of  illustrations  of  the  principles  which 
he  laid  down  have  been  reported,  and  are  collected  in  the 

*  8d  Institute,  chap.  vii.  p.  51. 
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hand-booka*    I  mention,  in  condosion,  the  only  statutes  Chap.  IL 
upon  the   subject  which  have  interfered  with  the  gradual 
development  of  the  law  by  judicial  decisions.    They  mark 
points  of  considerable  interest  in  its  histoiy. 

By  23  Hea  VIII.  c.  13,  benefit  of  clergy  was  taken  away  statutes 
in  all  cases  fiom  persons  convicted  for  "wilful]  murder  of  v\ilc*i3. 
malice  prepensed."  Probably  this  enactment  marks  the  point 
at  which  the  old  definition  of  murder,  as  that  species  of 
manslaughter  which  was  secret,  had  become  altogether  obso- 
lete, and  at  which  the  later  distinction  between  murder  and 
manslaughter,  as  separate  crimes,  was  coming  to  be  estab- 
lished by  the  practice  of  the  courts. 

By  2  Jam.  L  c  8,f  an  Act  to  take  away  the  benefit  of  i  Jam.  I. 
clergy  for  some  kind  of  manslaughter  (commonly  called  the  ^  * 
Statute  of  Stabbing),  it  was  enacted,  that  whosoever  "  shall 
"  stab  or  thrust  any  person  or  persons  that  hath  not  then  any 
"  weapon  drawn,  or  hath  not  then  first  stricken  the  party 
"  that  shall  so  stab  or  thrust,"  if  the  person  stabbed  dies 
within  six  months,  shall  be  excluded  from  benefit  of  clergy, 
and  suffer  death  as  in  case  of  wilful  murder,  "  though  it  can- 
not  be  proved  that  the  same  was  done  of  malice  aforethought." 
It  is  obvious  that  when  this  act  was  passed,  the  doctrine  of 
implied  malice  was  less  extensive  than  it  is  at  the  present 
day*    Nearly  every  case  which  the  statute  could  have  applied 
to  would,  according  to  that  doctrine  as  it  now  stands,  be 
murder  at  common  law.    For  nothing,  except  some  specified 
provocations  (such  as  personal  violence),  would  be  permitted 
to  rebut  the  implication  of  malice  arising  from  the  use  of  a 
weapon  likely  to  kill,  and  for  this  reason  some  authorities  X 
have  held  that  the  statute  was  only  declsiratory.  This  appears 
to  me  to  be  a  way  of  avoiding  the  admission  that  the  law  of 
implied  malice  was  gradually  constructed  by  the  judges,  and 
had  not  been  constructed  when  that  statute  was  passed.    A 
comparison  between  Coke's  and  Foster's  accoimt  of  malice  is 
sufficient  proof  of  this.  ^ 

*  The  ablest,  in  my  judgment,  is  contained  in  Mr.  Roscoe's  admirable  digest 
of  the  law  of  evidence  in  criminal  cases,  pp.  664 — 742. 
t  Continned  by  3  C.  I.  c.  4,  and  16  C.  I.  c.  4.  Repealed,  9  O.  lY,  c  1. 
X  Foster,  Cr.  Law,  p.  298. 
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3.  Mayhek. — It  is  remarkable  that  our  older  law-books 
take  hardly  any  notice  of  the  offence  of  causing  bodily  injury. 
Wounding,  which  did  not  go  the  length  of  maiming,  was  long 
considered  rather  in  the  light  of  a  civil  injury  than  as  a 
crime,  though  like  most  other  civil  injuries  it  was  a  mis- 
demeanor, liable  to  punishment  at  the  suit  of  the  king,  as 
weU  as  that  of  the  party ;  but  for  a  great  length  of  time  the 
most  violent  assaults,  even  if  they  were  accompanied  with  an 
intention  to  murder,  were  not  considered  as  felonies,  unless 
they  deprived  the  person  assaulted  of  a  member.  Even 
when  they  were  considered  as  felonies,  the  mode  of  prosecut- 
ing them  seems  to  have  been  exclusively  by  appeaL  Wher- 
ever Bracton  mentions  the  ofifenee  of  Mayhem,  he  does  so  in 
connexion  with  appeal ;  *  and  it  was  part  of  the  duty  of  the 
coroner  to  bind  persons  over  to  answer  in  such  appeals.  May- 
hem and  rape  were  amongst  the  few  felonies,  which  were  not 
capital  at  common  law.  Eape  was  made  capital  by  statute,  but 
the  common  law  treated  personal  violence,  however  outrageous, 
with  absurd  lenience,  till  a  very  late  period.  In  1680  John 
Giles  f  was  convicted  of  having  attempted  to  murder  a  Mr. 
Arnold,  in  Chancery  Lana  He  lay  in  wait  for  him,  with 
several  assistants,  threw  him  down,  cut  his  throat,  and  stabbed 
him  in  several  places,  one  wound  being  seven  inches  deep. 
For  this  offence  Giles  was  sentenced  by  Jeffreys  (then  Eecorder 
of  London)  to  stand  in  the  pillory  three  times  for  an  hour,  to 
be  fined  500i,  to  be  imprisoned  till  the  money  was  paid,  and 
to  find  security  for  good  behaviour  during  life ;  and  this  at  a 
time  when  grand  larceny  was  a  capital  crima 

This  was  caused  in  part  by  a  very  singular  consequence  of 
an  undoubted  improvement  in  the  law.  In  very  ancient  times 
the  maxim,  "  Voluntas  reputabitur  pro  facto"  prevailed,  so 
that  the  intent  to  rob  or  murder  was  taken  as  equivalent  to 
the  crime  itself.  This  must,  of  course,  have  produced  great 
hardship,  as  appears,  amongst  other  things,  £rom  the  provi- 
sion in  the  statute  of  treason,  that  the  ''compassing  and 
imagining,"  which,  to  this  day,  constitute  the  offence,  must  be 
manifested  by  some  overt  act.    By  degrees  the  maxim  itself 


*  «.y.  Lib.  iii.  ch.  24,  fol  145. 
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fell  into  disuse,  and  the  complete  offence  only  was' punished.  Chap.  II. 
Hence,  attempts  to  commit  ciimes,  whatever  was  the  intent  of 
the  person  committing  them,  ceased  to  have  any  adequate 
punishment ;  they  fell  into  the  general  class  of  misdemeanors, 
and  were  dealt  with  accordingly. 

From  time  to  time,  however,  outrages  which  had  attracted  Corentry 
attention  by  their  peculiar  atrocity  caused  the  passing  of  BlackAct. 
special  Acts  of  Parliament  affixing  special  punishment  to 
them.  Such  was  the  well-known  Coventry  Act  (22  Ch.  II. 
c.  1),  by  which  it  was  made  felony,  "  on  purpose,  and  of  ma- 
"  lice  forethought,  and  by  lying  in  wait,"  to  "  unlawfully  cut 
"  out  or  disable  the  tongue,  put  out  the  eye,  slit  the  nose,  cut 
"  off  a  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member," 
with  intention  in  doing  so  to  maim  or  disfigure.  A  man 
named  Coke,*  who  was  tried  upon  an  indictment  under  this 
statute,  defended  himself  expressly  on  the  ground  that  he 
meant  to  murder,  and  not  to  disfigure ;  and  the  judge.  Lord 
Chief  Justice  King,  directed  the  jury  that  the  question  was, 
whether  the  intention  to  murder  included  an  intention  to  dis- 
figure, as  the  means  by  which  the  murder  was  to  be  com- 
mitted. Another  instance  of  legislation  of  the  same  kind  was 
the  Black  Act  (so  called  fix)m  being  occasioned  by  the  out- 
rages of  gangs  of  poachers  and  deer-stealers,  known,  from 
blacking  their  Cetces,  as  the  Waltham  Blacks),  which  made  it 
felony  ''wilfully  and  maliciously  to  shoot  at  any  person  in 
any  dwelling-house  or  other  place."  Other  acts  were  passed, 
fix>m  time  to  time,  to  meet  particular  cases,  till  they  were  all 
consolidated  by  9  Geo.  IV.  c.  31,  which,  in  its  turn,  has  been 
superseded  by  the  24  &  26  Vic.  c.  100. 

The  marginal  notes  to  the  different  sections  of  this  act  show 
the  nature  of  the  different  offences  for  which  it  provides,  and 
afford  a  good  illustration  of  the  unsystematic  and  piecemeal 
character  of  English  criminal  legislation.    The  act  punishes — 

Murder. 

Conspiring  or  soliciting  to  commit  murder. 

Manslaughter. 

Administering  poison,  or  wounding  or  causing  grievous 
bodily  harm  with  intent  to  murder. 

♦  16  8.  T.  58. 
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CHAP.  11.       Destroying  or  damaging  a  building  with  gunpowder,  or 
other  explosive  substance,  with  intent  to  commit  murder. 

Setting  fire  to,  or  casting  away,  a  ship,  with  intent  to 
murder. 

Attempting  to  administer  poison,  or  shooting  or  attempting 
to  shoot,  or  attempting  to  drown,  with  intent  to  murder. 

By  any  other  means  attempting  to  commit  murder. 

In  all  the  sections  relating  to  attempts  to  murder,  the 
punishment  is  precisely  the  same.  The  subdivision  of  the 
enactments  is  highly  characteristic  of  English  law,  and  is  not 
without  interest  as  a  memorandum  of  the  successive  steps  by 
which  the  law  was  brought  into  its  present  shape  ;  but  it 
would  be  far  simpler  to  consolidate  all  the  five  sections  into 
one,  and  to  enact  once  for  all,  that  whoever  shall  attempt  to 
commit  murder  by  any  means  whatever  shall  be  liable  to 
such  a  punishment. 

Various  forms  of  bodily  injury  are  forbidden  in  an  equally 
specific  and  fragmentary  manner,  and  for  the  same  reason. 
Arson.  4,.  Aeson. — ^The  history  of  the  definition  of  arson  much 

resembles  in  principle  that  of  the  law  of  bodily  injuries. 
Bracton's  description  is  perfectly  general ;  but,  by  degrees,  as 
occasion  required,  particular  punishments  were  provided  by 
statute  for  particular  cases  of  the  crime. 

They  are  amended  and  consolidated  in  the  24  &  25  Vic. 
C.  97.  A  few  specimens  of  its  provisions  will  show  the 
character  of  the  legislation  which  preceded  it  It  forbids 
specifically — 

Setting  fire  to  a  church  or  chapeL 

Setting  fire  to  a  dwelling-house,  any  person  being  therein. 

Setting  fire  to  a  house,  outhouse,  manufactory,  farm  build- 
ing, &c. 

Setting  fire  to  a  railway  station. 

Setting  fire  to  any  public  building. 

Setting  fire  to  any  building  other  than  these. 

This  is  much  like  forbidding  a  person  to  strike  a  blow 

with  his  hands  by  an  act  in  ten  sections— one  for  each  finger 

and  each  thumb. 

Rape.  5.  Bape. — It  IS  needlesis  to  go  into  the  history  of  this 

offence.    The  injury  to  be  ptimshed  is  simple,  and,  firom  the 
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nature  of  the  case,  must  be  the  same  under  all  circumstances  chap,  ii, 
of  time  and  place. 

6.  Theft. — The  history  of  the  law  of  theft  is,  perhaps,  the  Theft, 
most  characteristic  and  instructive  part  of  the  history  of 
English  criminal  law.  It  displays,  in  perfection,  all  the 
strange  intricacies  which  have  resulted  from  the  combined 
operation  of  two  separate  legislatures — ^the  judges,  who 
exercise  a  qualified  legislative  power  as  particular  cases  arise 
which  call  for  it,  by  means  of  the  fiction  that  they  are  the 
depositories  of  a  vast  system  of  unwritten  law,  applicable  to 
all  cases  whatever ;  and  the  legislature,  which  exercises  an 
unqualified  legislative  power,  under  the  impression,  however, 
that  they  ought  to  respect  the  general  principles  of  the  com- 
mon law,  and  to  provide  from  time  to  time  for  exceptional 
cases  by  exceptional  law& 

The  following  account  of  the  law  of  theft  is  far  from  being  Bracton's 
complete.    It  might  easily  be  enlarged,  but  it  is  correct  as  ^^^"'^®"«- 
far  as  it  goes,  and  is  wide  enough  to  illustrate  the  manner  in 
which  the  law,  as  it  at  present  exists,  was  gradually  produced. 

The  original  definition  of  theft,  given  by  Bracton,  is  '*  fur- 
tum  est  secundum  leges  contractatio  rei  aliense  fraudulenta 
cum  animo  furandi  invito  iUo  domino  cujus  res  ilia  fuerit/' 
This  definition,  like  many  other  parts  of  Bracton,  is  taken 
from  the  Boman  law,  though  in  a  very  slovenly  manner. 
The  definition  in  the  Institutes  (Inst.  iv.  tit.  L  i)  is  "  fur- 
tum  est  contrectatio  rei  fraudulosa  vel  ipsius  rei  vel  etiam 
usiis  ejus  possessionisve  quod  lege  naturali  prohibitum  est 
admittera''  Bracton's  words  describe  rudely  and  inartificially, 
but  in  a  pointed  and  emphatic  manner,  the  simplest  kind  of 
theft,  the  actual  manual  carrying  off  of  a  chattel  in  the  actual 
possession  of  some  other  person. 

In  Bracton's  time,  personal  property  existed  in  its  com-  State  of 
monest  form  only.   The  chattels  with  which  he  was  acquainted  ^^rty  in 
were  cattle,  agricultural  produce,  and  household  furniture,  feracton's 
Evidence  still  exists  upon  this  point,  which  shows  how  simple 
a  matter  theft,  in  early  times,  must  have  been.      In  the 
29  Ed.  L  *  a  return  was  made  of  the  personal  property  in 
Colchester  and  four  adjacent  townships,  for  the  purpose  of 

*  1  Rot  Par.  248,  aee  also  4  Lingard  Hist  Eng.  (12mo.)  p.  180. 
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Qhap.  II    assessing  a  fifteenth ;  and  it  enumerates  every  artide  belong- 
ing to  every  person  assessed,  and  almost  all  fall  under  one  or 
other  of  these  classes.    The  return  consists  of  specifications 
of  brazen  pots,  drinking  cups,  table  clothes,  quarters  of  lye 
and  barley,  bullocks,  calves,  and  sucking-pigs.    The  amount 
of  coined  money  is  very  small,  especially  when  it  is  re- 
membered that,  as  there  were  no  banks,  the  money  actually  in 
a  man's  purse  was  all  the  money  he  had.     The  largest  sums 
of  ready  money  that  I  have  noticed  are  30^.  in  one  case  and 
IO5.  in  another — equivalent  in  purchasing*  power  to  37/.  10«. 
and  12/.  10s.  respectively.     It  is  obvious  that  whilst  personal 
property  remained  in  this  simple  state,  the  crimes  relating  to 
it  would  be  equally  simple.    Almost  the  only  way  in  which 
a  man  could  deprive  his  neighbour  of  his  property,  would  be 
by  taking  it  away  from  him  and  using  it  himself. 
Restriction      The  first  restriction  imposed  upon  Bracton's  simple  descrip- 
tonWefi-   *^^^  ^^  ^^  crime  related  to  the  subject-matter  on  which 
nition        larceny  could  be  committed.    It  was  held  in  the  time  of 
the  subject  Edward  III.f  that  a  man  could  not  be  arraigned  on  an  indict- 
of  larceny,  ment  charging  that  he  "feloniously  cut  down  and  carried 
away  trees,"  on  the  ground  that  the  trees  were  aflBxed  to  the 
freehold,  and  that  theft  must  be  not  only  'rei  alienae,'  as 
Bracton  expresses  it,  but  of '  moveables  corporal,'  which  trees 
are  not,  being  fixed  to  the  freehold.     This  distinction  is  men- 
tioned in  Tht  Mirror^  in  a  passage  which  appears  to  me 
to    be    law  in  part    only,   but   principally   rhetoric.  J     It 
contributed  something,  however,  towards  fixing  the  notion 
of  larceny;  for  it  settled  that  larceny  could  be  committed 
of  things  of  a  particular  class  only.    The  case  of  the  trees 
was  probably  the  first  of  the  sort  which  arose.    The  doctrine 
was  carried  a  step  further  in  the  reign  of  Edward  IV.  §    A 
man  was  then  indicted  for  stealing  a  box  with  charters  in 
it.    It  was  held  that  the  charters  themselves  were  realty,  as 
they  related  to  land,  and  that  "  the  box  followed  the  nature 
of  the  charters." 
This  prepared  the  way  for  the  far  more  important  doctrine 


*  3  Hall.  Mid.  Ag.  p.  869.  +  8  Ree.  Eng.  Law,  p.  122. 

%  Cliap.  I.  sec.  10,  p.  818.  §  8  Ree.  Hist  p.  411. 
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laid  down  in  the  same  reign  as  to  possession.*  In  an  early  Chap.  II. 
state  of  society,  as  has  been  already  shown,  personal  property  Taidngout 
was  of  little  value :  such  personal  property  as  did  exist  was  of  session 
use  to  its  owner  only  so  long  as  he  could  actually  handle  and  ^^*^ 
move  it  about  as  he  pleased ;  so  that  to  carry  it  away  manually 
was,  in  practice,  the  only  way  by  which  he  was  likely  to  be 
deprived  of  it  Hence,  taking  and  carrying  away  were  intro- 
duced into  the  definition  of  theft ;  and  as  immovable  property 
could  not  be  carried  away,  things  which,  for  any  reason,  were 
classified  as  immovables,  were  declared  not  to  be  the  subjects 
of  larceny.  As  for  those  which  were  the  subjects  of  larceny, 
it  was  held  to  be  necessary  that  they  should  be  taken  out  of 
the  possession  (j,.e,  the  bodily  custody)  of  the  owner.  In 
early  times,  in  all  probability,  few  cases  arose  in  which  this 
bodily  custody  was  parted  with,  imless  the  owner  meant  to 
repose  a  personal  confidence  in  the  person  who  acquired  it 
and  to  do  him  a  benefit.  A  mem  was  not  likely  to  part  with 
his  horse,  or  arms,  or  household  furniture,  unless  he  definitely 
lent  them :  and  it  was  natural  enough  to  view  a  person  who 
forgot,  or  even  refused,  or  wilfully  omitted  to  return  such  a 
loan  in  a  different  light  from  a  mere  thief  There  would  be 
no  moment  of  time  at  which  the  character  of  borrower  was 
put  off,  and  that  of  thief  assumed,  and  no  well-defined  act  to 
which  the  name  of  theft  could  be  applied.  The  growth  of 
commerce  soon  showed  that  cases  might  arise  which  might 
be  covered  by  the  terms  of  this  distinction,  though  it  was  not 
made  in  contemplation  of  them.  A  carrier,  for  example,  has 
goods  entrusted  to  him  to  carry  in  the  course  of  his  business. 
He  breaks  open  the  parcels,  and  steals  the  goods.  This  case 
occurred  in  the  reign  of  Edward  IV.,f  and  was  argued  with 
the  greatest  care,  both  in  the  Star  Chamber  and  in  the 
Exchequer  Chamber.  It  was  held,  at  last,  that  though  the 
fraudulent  conversion  of  the  parcels  to  the  use  of  the  carrier 
was  not  theft,  because  it  was  merely  taking  advantage  of  a 
trusty  the  breaking  them  open  and  taking  part  of  the  goods 
was  theft,  because  the  original  contract  gave  him  no  authority 
to  do  so. 

This  decision,  and  others  which  followed  it,  established  the 

•  Bee.  Hist  ubi  sup.  f  8  Bee.  Eiig.  Law,  410. 
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Chap.  II.   principle  that,  to  constitute  larceny,  personal  chattels  must  be 
Chosesin    taken  out  of  the  possession  of  the  owner.    This  involved 
ThesiAjects  i^^ny  strange  consequences.    Where  there  was  no  possession, 
of  larceny,  there  could  be  no  larceny ;  but  a  whole  class  of  property,  the 
value  of  which  was  constantly  on  the  increase,  was  out  of 
possession— debts,   for  example,  money  due  on  bond,  &c. 
These  were  described  as  choses  in  action;  and  it  was  laid  down 
as  a  general  rule  that  a  chose  in  action  was  not  the  subject 
of  larceny.     Memoranda  relating  to  choses  in  action — ^such 
as  acknowledgments  of  debts,  bills,  bonds,  notes,  &c. — ^were 
held  to  be,  for  the  purposes  of  larceny,  choses  in  action  them- 
selves, and  thus  they  were  not  capable  of  being  stolen. 
Inconveni-      The  excessive  inconvenience  of  this  definition  is  obvious. 
^'^^^^^^    The  mode  in  which  the  legislature  tried  to  remedy  it  is  most 
characteristic.     The  principles  of  the  common  law,  and  the 
definition,  strangely  as  it  had  been  altered  between  the  time 
of  Bracton  and  that  of  Coke,  were  considered  sacred.    Parlia- 
ment appears  to  have  thought — and,  to  judge  from  subsequent 
legislation,  would  appear  still  to  be,  to  some  extent,  under  the 
influence  of  the  notion — ^that  crimes  exist  independently  of 
their  definitions,  and  that  it  would  be  as  wrong  to  attempt  to 
correct  an  inconvenient  definition  by  express  enactment  as  to 
attempt  to  control  natural  agents  by  act  of  parliament.    Par- 
liament has  never  attempted  to  deal  with  the  common  law 
theory  of  theft,  but  has  contented  itself  with  making  sup- 
plementary provisions  for  the  cases  to  which  it  does  not 
apply ;  until  a  matter,  which  in  reality  is  simple,  has  become 
so  complicated,  that  hardly  any  one  understands  it. 
Larceny         The  following  are  some  of  the  principal  steps  in  the  pro- 
entrust^^  ccss.    In  consequeuce  of  the   decisions  referred  to  above, 
withgoods.  servants  frequently  robbed  their  employers  with  impunity  of 
jewels,  money,  &c.  which  were  frequently  entrusted  to  them, 
as  the  use  of  such  articles  became  more  common.    To  remedy 
this,  an  act  was  passed  (21  Hen.  VIII.  c.  7),  by  which  it 
was  enacted,  that  it  should  be  felony  in  servants  to  steal  or 
convert  to  their  own  use  "  any  caskets,  jewels,  money,  goods, 
or  chattels,"  delivered  to  them  to  keep  by  their  masters.   This 
act,  assisted  by  certain  subtleties,  according  to  which  the 
possession  of  the  servant  was  taken,  under  particular  circum- 
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stances,  to  be  the  possession  of  the  master;  so  that  the  Chap.  11. 
servant,  by  converting  the  goods  to  his  own  use,  took  them 
out  of  his  own  possession,  qvA  servant  (which  was  his  master's 
possession),  and  put  them  into  his  own  possession,  qvA  thief 
(which  was  a  felony),  was  considered  sufficient  for  practical 
purposes  for  more  than  two  hundred  years,  though  special 
acts  were  passed  to  make  it  felony  in  the  servants  of  the 
Post-office  and  Bank  of  England  to  commit  certain  breaches 
of  trust  with  the  property  of  their  employers. 

At  last,  however,  in  1799,  it  was  held  that  it  was  no  felony  Statute  of 
in  a  banker's  clerk  to  put  into  his  own  pocket  a  bank-note  ^^^^  ^T 
paid  to  a  customer's  account  across  the  counter.*  This  occa-  Geo.  lit 
sioned  an  act,  39  Geo.  III.  c.  85,  enacting,  that  if  servants 
should,  by  virtue  of  their  employment,  take  propertj'  into 
their  possession  on  account  of  their  masters,  and  fraudulently 
embezzle  it,  they  should  be  deemed  to  have  stolen  it  Upon 
this  statute,  many  cases  of  difficulty  arose,  as  to  whether  par- 
ticular acts,  charged  in  the  indictment  as  embezzlement,  were 
embezzlement  or  theft ;  and  it  frequently  happened,  that 
persons  obviously  guilty  of  theft  were  acquitted  because  they 
had  been  indicted  for  embezzlement,  whilst  persons  obviously 
guilty  of  embezzlement  were  acquitted  because  they  had  been 
indicted  for  theft.  This  continued  to  produce  confusion  and 
failures  of  justice  till  the  year  1851,  when  an  act  was  passed  y^^^\^ 
(14  &  15  Vic.  c.  100)  for  the  purpose  of  preventing  a 
large  number  of  quibbles,  by  enacting  that  they  should  no 
longer  prevail.  With  this  view  it  was  provided  (s.  13),  that 
if  the  evidence  showed  that  a  man  indicted  for  theft  had  com- 
mitted embezzlement,  he  might  be  convicted  of  embezzlement; 
and  that  if  a  man  indicted  for  embezzlement  appeared  to  have 
committed  theft,  he  might  be  convicted  of  theft  This  section 
was  superseded  and  amended  by  24  &.  25  Vic.  c.  96,  s.  72,  now 
in  force.  This  might  have  appeared  likely  at  first  sight  to 
put  an  end  to  all  controversy,  but  it  only  shifted  the  difficulty, 
for  it  is  still  necessary  that,  on  an  indictment  either  for  theft  or 
embezzlement,  a  man  must  be  convicted  of  the  crime  which  he 
has  in  fact  committed,  and  the  court  direct  the  jury  that  the 
case  is  embezzlement,  if  anything,  and  they  accordingly  convict 

*  Bazeley's  Case,  2  Leach,  885. 
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Chap.  II.  I^itti  of  embezzlement,  when  the  direction  ought  to  have  been 
that  he  was  guilty  of  theft,  if  anything,  the  conviction  would  be 
quashed  upon  a  case  reserved,*  The  result  of  the  enactment  has 
thus  been  to  transfer  the  difficulty  of  deciding  whether  a  given 
state  of  facts  constitutes  theft  or  embezzlement,  from  the  person 
who  draws  the  indictment  to  the  judge  who  tries  the  cause. 
Fraudulent  These  definitions,  however,  still  left  a  large  and  important 
^^te'and  ^^^^  ^^  ofiFences  unpunished.  In  the  course  of  time,  many 
bankers,  persons  who  were  neither  household  servants,  entrusted  with 
goods  to  be  kept  for  their  masters,  nor  servants  of  the  Bank  or 
Post-office,  nor  clerks  or  servants  within  the  act  on  embezzle- 
ments, came  to  be  entrusted  with  large  sums  of  money;  and  it 
may  perhaps  be  taken  as  a  proof  of  a  high  level  of  morality 
amongst  such  persons,  that  instances  of  their  misconduct  did 
not  attract  sufficient  attention  to  induce  the  legislature  to 
make  special  provision  for  them  till  the  year  1812."f-  In  that 
year,  one  Benjamin  Wakh,  a  stockbroker,  was  tried  at  the 
Old  Bailey,  for  having  stolen  from  Sir  Thomas  Plumer,  ll,500t 
part  of  the  proceeds  of  a  cheque  given  to  him  for  the  purpose 
of  buying  exchequer  bills.  It  was  held  that  the  indictment 
could  not  be  supported,  "  because  there  was  no  fraud  or  con- 
"  trivance  to  induce  Sir  Thomas  Plumer  to  give  the  cheque, 
"  because  it  could  not  be  called  his  goods  or  chattels,  and  was 
"  of  no  value  in  his  hands,  because  he  never  had  possession  of 
"  the  money  received  "  (by  Walsh)  "  at  the  bankers,  so  that  it 
"  could  not  be  called  his  money ;  and  because  the  bankers 
"  were  discharged  of  the  money  by  paying  it  on  the  cheque, 
"  so  that  they  were  not  defrauded,  and  it  could  not  be  said 
"  that  the  money  was  stolen  from  them."  This  case  occasioned 
the  statute  of  52  Geo.  III.  c.  63,  s.  1,  which  was  re-enacted 
by  7  &  8  Geo.  IV.  c.  29,  superseded  by  24  &  25  Vic.  c.  96, 
s.  75,  6,  7,  now  in  force.  It  provides,  that  if  any  money  or 
security  shall  be  entrusted  to  any  banker,  merchant,  broker, 
attorney,  or  other  agent,  with  any  direction  in  writing  to 
apply  such  money,  or  the  proceeds  of  such  security,  for  any 
specified  purpose,  and  he  shall,  in  violation  of  good  feith,  and 
contrary  to  the  specified  purpose,  convert  the  money,  security, 
or  proceeds  to  his  own  use,  he  shall  be  liable  to  punishment 

♦  R.  V.  Garbutt,  Dearsley  &  Bell,  166.    f  R.  v.  Walah,  Leach,  Cr.  Law,  1054. 
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This  statute,  however,  still  left  tinpiinislied  all  fraudulent  Chap.  ii. 
breaches  of  trust,  except  those  committed  by  "bankers,  mer- 
chants, brokers,  attomejrs,  or  other  agents,"  in  violation  of 
express  written  directions. 

An  attempt  was  made  to  supply  this  omission  by  the  20  Larceny 
&  21  Vic.  c.  54,  superseded  by  24  &  25  Vic.  c.  96,  s.  3,  and'^^SdL' 
which  provides  for  the  punishment  of  various  specified  bytnis- 
frauds ;  and  amongst  other  things  enacts  (s.  4),  that  if  any 
peMKXQy  being  a  bailee  of  any  property,  shall  fraudulently  take, 
or  convert  the  same  to  his  own  use,  or  the  use  of  any  person 
other  than  the  owner,  although  he  shall  not  break  bulk,  or 
otherwise  determine  the  bailment,  he  shall  be  guilty  of  larceny. 
It  would  have  seemed  that  by  this  act,  at  all  events,  criminal 
breaches  of  trust  were  effectually  rendered  the  subjects  of 
punishment ;  but  this  is  not  in  fact  the  casa  A  clergyman, 
who  acted  as  treasurer  of  a  local  missionary  society,  misappro- 
priated money  which  he  ought  to  have  paid  to  the  central 
society.*  The  trustee  of  a  friendly  society,  who  was  directed 
by  a  resolution  of  the  lodge  to  take  40/.  to  a  bank  to  pay  it 
in,  made  away  with  itf  In  each  of  these  cases  it  was  held 
that  the  prisoner  was  not  within  the  act,  because,  as  he  was 
not  obliged  to  pay  the  identical  coins  received  to  the  bank,  he 
was  not  a  bailee.  Further  questions  arise  upon  the  sections 
relating  to  trustees  which  it  is  needless  to  enlarge  upon.f  The 
sections  in  question  are  ss.  80  &  81  of  the  Larceny  Act 

The  rule  as  to  the  subject-matter  of  larceny  has  also  been  Modifica- 
greatly  modified  by  legislation.     It  would  be  tedious  to  go  JJ^^m^io 
through  the  detail  of  the  different  acts,  but  the  law  is  now  subject- 
i^ulated  by  24  &  25  Vic.  c.  96,  which  excepts  from  the  ^^^if 
rule  that  real  property  cannot  be  the  subject  of  larceny,  every 
sort  of  real  property  likely  to  be  stolen,  such  as  fixtures, 
trees,  fences,  vegetable  productions,  and  minerals ;  and  which 
excepts  from  the  rule,  that  a  chose  in  action  is  not  the  subject 
of  larceny,  every  chose  in  action  that  has  ever  been  known  to 
be  stolen,  or  which  occurred  to  the  mind  of  the  draftsman  as 
capable  of  being  stolen — as,  for  example,  by  one  section  (27), 
all  valuable  securities  which  are  not  documents  of  title  to 

*  B.  «.  Gairett,  8  Cox.  C.  C.  868.  t  R.  v.  Hassall,  1  Leigh  &  Cave,  58. 

X  B.  V.  Fletcher,  1  Leigh  &  Cave,  180. 
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Chap.  II.  land^,  and  by  another  (28),  all  documents  of  title  to  land,  and 

every  part  of  them. 
Summary       The  present  state  of  law  may  be  thus  sununed  up : — 

of  Drcscnt  i^  * 

law.  It  is  essential  to  larceny  that  the  object  stolen  should  be  a 

Summary  chose  in  possession,  unless  it  is  one  of  the  classes  of  choses  of 
state^f  Sie  action  specially  excepted  by  statute.  These  are  enumerated  in 
law.  the  1st,  27th,  and  28th  sections  of  the  24  &  25  Vic.  c.  96,  and 

they  include  almost  all  the  choses  in  action  which  usually  occur. 
It  is  further  essential  to  larceny  that  the  object  stolen 
should  be  taken  out  of  the  possession  of  the  owner ;  but  this 
rule  does  not  apply  to  money  received  by  clerks  or  servants, 
and  by  them  embezzled — nor  to  money  or  securities  entrusted 
to  any  banker,  merchant,  broker,  attorney,  or  other  agent,  with 
any  direction  in  writing  to  apply  such  money  to  any  specified 
purpose,  or  deposited  with  them  for  safe  custody — ^nor  to  pro- 
perty fraudulently  taken  by  bailees,  and  converted  to  their 
own  use,  or  to  the  use  of  others,  even  though  the  bailment  is 
not  determined,  nor,  under  certain  circumstances,  to  some 
kinds  of  property  taken  fraudulently  by  trustees.  With  these 
exceptions  the  rule  holds  universally,  but  possession  may  be 
constructive  as  well  as  actual ;  and  many  further  qualifications 
are  introduced  into  the  doctrine  by  this  consideration. 

Moreover,  though  these  large  exceptions  are  introduced 
into  the  common  law  rule,  and  these  successive  additions  have 
been  made  to  it,  its  provisions  are  still  maintained ;  so  that, 
in  any  particular  case,  it  is  necessary  to  show  specifically 
which  exception  or  addition  is  to  be  applied  to  it.     To  be 
punishable,  the  appropriation  of  the  property  of  another  must 
be  either  larceny,  or  embezzlement,  or  larceny  by  a  bailee,  or 
fraudulent  conversion  by  bankers,  trustees,  &c.  under  the  cir- 
cumstances specified  in  the  acts  quoted  above,  and  it  must 
be  correctly  described  as  such  in  the  indictment ;  and  the 
necessity  for  this  is  not  superseded  by  the  powers  conferred  on 
the  judges  of  amending  the  indictment  to  meet  the  facts, 
for  if  they  amend  it  wrongly  the  conviction  wiU  be  quashed. 
Distinction      7.  MISDEMEANOR. — ^The  history  of  the  law  of  misdemeanors 
feS      is  hardly  less  characteristic  of  EngUsh  criminal  jurisprudence 
andmisdc-  than  that  of  the  law  of  theft.     At  first  sight  nothing  can 
^^^^     appear  more   unintelligible  than   the   distinction    between 
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felonies  and  misdemeanors.  If  diflference  in  the  gravity  of  Chap.  IL 
crimes  is  the  test,  why  should  embezzlement  and  bigamy  fall 
under  one  denomination,  and  obtaining  goods  by  fiedse  pre- 
tences and  perjury  under  the  other?  If  the  severity  of 
punishment  and  the  importance  of  the  case  makes  the  dis- 
tinction, why  should  men  plead  guilty  of  felonies  before  a 
police  magistrate,  and  be  impeached  by  the  House  of  Com- 
mons for  high  crimes  and  misdemeanors  ? 

In  the  present  day,  and  for  centuries  past,  the  distinction  Unmean- 
has  no  doubt  been  immeaning,  but  plausible  conjectures  may  m^?*'^ 
still  be  made  as  to  its  origin.    It  would  appear  that,  origin-  meaner 
ally,  the  distinction  was  that  some  offences  were  considered  gututc.  ^ 
common  and  important  enough  to  be  made  the  subject  of 
inquiry  in  the  public  interest  by  the  king,  whilst  all  others 
were  treated  and  prosecuted  as  private  injuries,  either  by  the 
king  or  by  individuals  using  the  king^s  name.     Thus,  the 
gravity  and  commonness  of  the  offence  was  the  reason  why 
the  distinction  was  made,  but  the  distinction  itself  consisted 
in  the  mode  of  prosecutiorL   This  is  clearly  stated  by  Bracton  :*  Bracion 
"  Nunc    autem   dicendum  est  de  minoribus    et  levioribus  mcanors. 

criminibus  quce  civiliter   intentantur,   sicut    de  actionibus 

injuriarum  personaltbus,  et  pertinent  ad  coronam  eo  quod, 
"  aliquando  sunt  contra  pacem  domini  regis."  These  "minora 
et  leviora  crimina"  were  no  doubt  the  root  from  which,  in 
more  modem  times,  misdemeanors  sprimg.  Misdemeanors  have 
been  punished  with  the  utmost  severity — ^with  prcemunire,  or 
perpetual  imprisonment  and  confiscation  of  property,  with 
cruel  mutilations  and  whippings,  and  with  ruinous  fines — ^but 
the  technical  view  of  them  has  always  been  that  they  are  in 
the  nature  of  wrongs  done  by  the  subject  to  the  crown.  The 
difference  between  the  form  of  the  juryman's  oath  in  cases  of 
felony  and  cases  of  misdemeanor  commemorates  this  distinc- 
tion. In  the  former  the  form  is,  "  You  shall  judge,  and  truly 
"  try,  and  trtie  deliverance  make,  between  our  Sovereign  Lady 
"  the  Queen  and  the  prisoner  at  the  bar,  whom  you  shall  have 
"  in  charge,  and  a  true  verdict  give  according  to  the  evidence/* 
In  the  latter,  the  form  runs  as  in  a  civil  action,  "  You  shall 

judge  and  truly  tiy  the  issue  joined  between  our  Sovereign 

♦  Lib.  iii.  c  86,  fol.  185. 
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Chap.  II.  "  Lady  the  Queen  and  the  defendant/  &c.  The  expressions, 
"  having  the  prisoner  in  charge,"  and  "  making  deUverance,"  are 
obviously  derived  from  the  days  when  the  jury  were  both 
judges  and  witnesses,  who  reported  on  the  prisoner's  guilt  or 
innocence  of  their  own  knowledge.  The  phrases,  "issue 
joined,"  and  "  defendant,"  instead  of  "  prisoner  at  the  bar/'  are 
appropriate  to  an  ordinary  civil  action. 

The  distinction  between  felony  and  nusdemeanor  thus 
comes  very  near  to  the  ancient  and  nearly  imiversal  distinc- 
tion between  crimes  and  delicts  or  torts* — that  is,  wrongs  to 
the  public  and  wrongs  done  to  private  individuals.  Indeed,  a 
prosecution  for  a  misdemeanor  is  hardly  distinguishable 
from  an  action  for  tort,  in  which  the  Queen  is  plaintiff,  and 
which  sounds  in  punishment  instead  of  damages.  This  is 
true  as  far  as  the  procedure  is  concerned  in  respect  of  felonies 
also,  and  there  is  little,  and,  indeed,  no  reasonable,  distinction 
between  statutory  misdemeanors  (such  as  obtaining  goods  by 
false  pretences)  and  felonies ;  but  the  question.  What  is  a  mis- 
demeanor at  common  law?  hardly  admits  of  any  better 
answer  than  that  it  is  a  tort  prosecuted  by  the  Crown. 

To  show  the  importance  of  this,  it  is  desirable  to  say  some- 
thing of  torts  considered  as  the  subject-matter  of  civil  actions. 
"  A  tort,"  says  a  writer  who  has  examined  the  subject  with 
care  and  learning,"!'  "  is  described  in  statutory  language  as  a 
"  '  wrong  independent  of  contract.'  It  involves  the  idea»  if 
not  of  some  infraction  of  law,  at  all  events  of  some  infringe- 
ment or  withholding  of  a  legal  right,  or  some  violation  of  a 
"  legal  duty."  He  then  goes  on  to  enumerate  the  various 
forms  of  torts  arising  either  from  the  invasion  of  a  right  or  the 
breach  of  a  public  or  private  duty,  imposed  either  by  statute 
or  by  common  law.  Of  these  the  most  important  instances 
are  torts  to  the  person  and  reputation,  such  as  assaults, 
nuisances,  and  libels ;  and  torts  to  property  real  or  personal, 
as  the  obstruction  of  lights,  or  an  illegal  detention  or  conver- 
sion of  movables.  "Tort"  is  thus  a  most  comprehensive 
word,  and  includes  a  vast  number  of  actions,  which  it 
would  be  impossible  to  class  under  any  rigid  definition. 

Theory  of       Nearly  the  same  description,  with  but  a  few  alterations,  would 

*  Maine's  Ancient  Law,  870.  t  Broom's  Commentaries,  958 — 849. 
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apply  correctly  to  misdemeanors.    The  word  misdemeanor,  in  Chap.  ll. 

its  "  usual  acceptation,**  says  Sir  W.  Eussell,*  "  is  applied  to  all  mi«de- 

"  those  offences  for  which  the  law  has  not  provided  a  particular 

"  name."    A  little  further  on  he  gives  some  specific  instances, 

and  enumerates  as  misdemeanors   "  all  contempts,   all  dis- 

"  turbances  of  the  peace,  oppression,  misbehaviour  by  public 

"  officers."    He  adds,  "  It  seems  to  be  an  established  rule, 

"  that  whatever  openly  outrages  decency,  and  is  injurious  to 

"  public  morals,  is  a  misdemeanor  at  common  law.    Also,  it 

"  seems  to  be  a  good  general  ground  that  wherever  a  statute 

"  prohibits  a  matter  of  public  grievance  to  the  liberties  and 

"  security  of  a  subject,  or  commands  a  matter  of  public  con- 

"  venience,  as  the  repairing  of  the  common  streets  of  a  town, 

"  an  offender  against  such  statute  "  is  guilty  of  a  misdemeanor. 

A  comparison  of  these  passages  shows  that  there  is  a 
close  analogy  between  torts  and  misdemeanors :  each  is  a 
violation  of  a  duty  imposed  by  statute  or  common  law,  and 
each  class  is  made  up  of  members  which  are  shown  to  belong 
to  it,  not  by  reference  to  any  definite  catalogue — like  those 
which  might  be  drawn  up  of  felonies — ^but  by  reference  to 
broad  general  principles.  The  members  of  the  two  classes  are, 
to  a  great  extent,  identical,  and  the  principles  by  which  it  is  to 
be  determined,  whether  or  not  any  particular  act  falls  under 
either  denomination,  are  almost  precisely  similar  as  far  as  the 
quality  of  the  act  is  concerned,  though  they  differ  as  to  the 
person  against  whom  the  act  is  to  be  directed.  It  is  hardly 
too  much  to  say  that  whatever  would  be  a  tort  to  an  indi- 
vidual is  a  misdemeanor  if  it  affects  the  publia 

The  history  of  the  law  of  misdemeanors  corresponds  with  Prosecu- 
their  general  nature  as  thus  described.     Prosecutions  for  mis-  Jj^^^ 
demeanors  have  always  been  the  great  instrument  of  legal  meanors 
discipline,  and  have  constantly  brought  the  Government,  and  xXonA 
sometimes  the  administration  of  the  law  itseK,  into  collision  ^^^  p' 

enforcing 

with  public  feeling.    It  is  inevitable  that  when  men  claim  to  public 
exercise  authority  over  their  fellows  in  broad  general  terms,  ^"^^^"^y- 
and  on  grounds  which  have  never  been  clearly  or  system- 
atically expressed,  there  should  be  an  extensive  debateable 
land  in  which  it  is  hard  to  say  what  is  leged  and  what  is  not ; 

*  1  Ru88.  on  Crimes,  45. 
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Chap.  II.  and  as  in  this  country  it  has  always  been  acknowledged  that 
the  law,  whatever  that  may  be,  is  supreme,  these  prosecu- 
tions have  afforded  the  natural,  and,  indeed,  the  only  possible 
mode  by  which  the  Government  has  been  able  from  time  to 
time  to  ascertain  its  rights.  This  has  sometimes  been  done 
fairly,  sometimes  with  a  high  hand ;  the  Crown  has  sometimes 
succeeded  and  sometimes  failed.  In  some  cases  its  success, 
and  in  others  its  failure,  have  been  beneficial  to  the  public; 
but  the  constitutional  mode  afforded  by  law  for  ascertaining 
its  rights  has,  under  all  circumstances,  been  the  same — that 
of  prosecutions  for  misdemeanors. 
Occasional  jt  ig  true  that,  at  most  of  the  more  exciting  periods  of  our 
other  history,  this  regular  and  constitutional  mode  of  proceeding 
remedies,  j^^g  f^j,  ^^^  ^:^q  he&ii  Superseded  by  special  legislation.  For 
example,  in  the  reign  of  Henry  VIIL  a  variety  of  acts  which 
give  offence  to  the  Grovemment  for  the  time  being,  and  which 
in  less  excited  times,  might  have  been  proceeded  against  as 
misdemeanors,  were  made  treason  or  felony ;  but  such  legis- 
lation has  always  been  transient,  and  belongs  rather  to  the 
political  than  to  the  legal  history  of  the  country.  It  leaves 
untouched  the  truth  of  the  general  proposition,  that  prosecu- 
tions for  misdemeanor  are  to  the  Crown  what  actions  for 
wrongs  are  to  private  persons.  I  will  proceed  to  give  a 
few  illustrations  of  the  nature  of  proceedings  for  misde- 
meanors at  different  periods  of  our  history. 
Star-  From  the  time  of  Henry  III.  to  the  beginning  of  the  reign  of 

jurisdic-      Henry  VII.,  a  body*  of  which  the  constitution  is  not  clearly 
m^Si^-^^^    understood,  but  which  was  called  the  King's  ordinary  Council, 
meanors.     and  which  was  the  predecessor  of  the  Star  Chamber,  exer- 
cised a  special  jurisdiction  over  a  most  important  class  of 
misdemeanors — namely,  in  Mr.  Hallam's  words — "Where  the 
ordinary  course  of  justice  was  so  much  obstructed  by  the 
defending  party  through  riot,  combinations  of  maintenance, 
"  or  overawing  influence,  that  no  inferior  court  would  find  its 
"  process  obeyed."    The  legality  of  the  jurisdiction  has  been 
questioned,  but  its  objects  show  what  sort  of  offences  mis- 
demeanors were  in  early  times.     The  statute  3  Hen.  YIL  c.  1, 
defined  by  law  the  class  of  offences  to  which  this  jurisdiction 

*  3  HaUam's  Middle  Ages,  18S,  &c.  ;  and  note,  p.  249. 
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was  to  apply.  It  recites  that,  "  by  unlawful  maintainances,  Chap.  ll. 
giving  liveries,  signs,  and  tokens,  and  retainders  by  inden- 
tures, promises,  oaths,  writings  or  otherwise  embraceries,  of 
his  subjects,  untrue  demeanings  of  sheriiSs  in  making  of 
panels  and  other  untrue  returns,  by  taking  of  money,  by 
juries,  by  great  riots,  and  unlawful  assemblies,  the  policy 
^'  and  good  rule  of  this  realm  is  almost  subdued."  It  then 
proceeds  to  empower  what  was  afterwards  known  as  the 
Court  of  Star  Chamber,  "to  call  before  them  by  writ  or 
by  Privy  Seal  the  said  misdoers,"  and  "punish  them  after 
their  demerits."  The  history  of  this  court  is  too  well  known 
to  require  repetition.  I  refer  to  it  for  the  purpose  of  showing 
how  broad  and  indefinite  the  legal  notion  of  a  misdemeanor 
waa  There  were  many  misdemeanors  which  were  not  in- 
cluded in  the  sweeping  terms  of  the  statute  of  Henry  VII., 
but  there  can  be  no  doubt  that  all  the  acts  which  it  describes 
were  misdemeanors  at  common  law,  and  continued  to  be  so  after 
the  Court  of  Star  Chamber  was  abolished  in  the  year  1640.* 

In  the  latter  half  of  the  seventeenth  century,  several  cases  Authority 
occurred  in  which  the  Court  of  King's  Bench  claimed  a  power  Bench  m 
of  treating  acts  as  misdemeanors  on  general  grounds  which  c^^s 
went  nearly  if  not  quite  as  far  as  the  power  of  the  Star 
Chamber  itself  Sir  Charles  Sedleyf  was  indicted  in  1663 
for  exposing  himself  in  public,  "  and  the  justices  told  him 
that  notwithstanding  there  was  not  then  any  Star  Chamber, 
yet  they  would  have  him  know  that  the  Court  of  King's 
Bench  was  the  cvstos  morv/m  of  all  the  king's  subjects  ;  and 
that  it  was  then  high  time  to  punish  such  profane  actions 
committed  against  all  modesty,  which  were  as  frequent  as  if 
not  only  Christianity  but  morality  also  had  been  neglected." 
It  is  upon  this  principle  that  prosecutions  for  profane  and 
indecent  publications,  and  for  blasphemy  (as  distinguished 
fix>m  blasphemous  libels),  have  been  held  to  be  misdemeanors, 
and  punished  accordingly. 

If  this  principle  were  pressed  to  its  full  extent  it  would  be  Possible 
laltogether  intolerable,  as  it  might  be  made  to  warrant  an  indict-  p^^J^i^^ 
ment  for  perfidy,  ingratitude,  or  revenge,  or  any  other  form  not  practi- 

callv  dsA* 

of  immorality  which  might  find  vent  in  assignable  open  acts,  gerous. 

•  16  Ch.  1.  c.  10.  t  17  9.  T.  155. 
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CiiAP.  IL  The  form  into  which  the  law  has  gradually  been  brought, 
partly  by  accident,  partly,  perhaps,  by  design,  has  prevented 
this  inconvenience  from  being  felt  in  practica  To  the  present 
day  the  judges  exercise  a  modified  power  of  legislation  in  de- 
claring certain  acts  to  be  criminal  on  the  broad  ground  of 
their  immorality  and  tendency  to  injure  the  public,  but  they 
do  so  by  the  aid  of  a  fiction  so  refined  that  it  is  difficult,  at 
first  sight,  to  see  that  it  is  a  fiction.  This  fiction  consists  in 
treating  as  a  crime,  not  the  very  acts  which  are  intended  to  be 

Conspiracy,  punished,  but  certain  ways  of  doing  them.  The  law  of  con- 
spiracy is,  perhaps,  the  most  complete  illustration  of  this. 
According  to  the  law  of  conspiracy,  a  crime  may  be  com- 
mitted by  the  agreement  of  several  persons  to  do  an  act  which, 
if  done  by  a  single  person,  would  not  have  been  criminal 
Thus,  adultery  and  seduction  are  not  crimes;  but  a  conspiracy 
to  debauch,  or  seduce,  is  criminal*  A  man  might  innocently 
issue  a  circular  calculated  to  deceive  the  public  as  to  the 
trade  which  he  carried  on ;  but  if  the  directors  of  a  joint-stock 
bank  conspire  to  do  so,  they  commit  a  crime.  The  power  of 
determining  what  specific  actions  men  may  not  combine  to  do 
is,  in  reality,  a  legislative  power ;  and  it  is  the  form  of  legis- 
lation by  means  of  which  the  courts  most  frequently  exercise 
in  the  present  day  the  prerogative,  which  in  former  times  was 
distinctly  claimed  for  the  Court  of  King's  Bench,  of  being  the 
cu8to8  morum. 

History  of       It  is  uot  apparent,  at  first  sight,  why  conspiracy,  which  is 

ipiracy!^"'  one  out  of  many  possible  aggravations  of  an  act,  should  have 
been  selected  as  the  one  by  which  its  criminal  character  should 
be  determined.  For  example,  A  and  B  commit  adultery,  each 
under  every  circumstance  of  fraud  and  treachery  by  which  such 
conduct  could  be  aggravated.  B's  conduct  differs  from  A's  only 
in  the  fact  that  he  gets  C  to  lend  him  a  carriage  for  the  purpose 
of  elopement.  It  seems  strange  that  B  and  G  should  be  guilty 
of  a  conspiracy,  and  that  A  should  be  guilty  of  no  offence  at  alL 
The  probable  explanation  is,  that  in  early  times  the  most  pro- 
minent conspiracies  were  usually  attended  with  great  violence^ 
and  that,  in  defining  the  crime,  words  were  used  which  in- 

*  Case  of  Lord  Grey  of  Werke,  9  S.  T.  127.    See  forms  of  indictment  in 
Tremaine's  Crown  Law. 
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eluded  offences  of  much  less  importance  than  those  which  were  Chap.  II. 
originally  contemplated.  The  statute  33  Ed.  I.  st  2,  which 
contains  a  definition  of  conspirators,  shows  what  sort  of 
offences  the  legislature  had  in  their  mind,  though  their  de- 
finition includes  many  minor  offenders ;  just  as  the  definition 
of  highway  robbery — ^which  was  suggested  by  armed  horse- 
men, who  made  a  profession  of  plunder — is  generally  applied 
in  the  present  day  to  some  commonplace  criminal,  who  pulls 
a  few  shillings  out  of  the  pocket  of  a  drunken  companion  on 
his  way  home  from  a  public-house.  "  Conspirators  be  they 
"  that  do  confeder,  or  bind  themselves  by  oath,  covenant,  or 
"  other  alliance,  that  every  of  them  shall  aid  and  bear  the 
'*  other  falsely  and  maliciously  to  indite,  or  cause  to  indite,  or 
falsel/  to  move  or  maintain  pleas ;  and  also  such  as  cause 
children  within  age  to  appeal  men  of  felony,  whereby 
^  they  are  imprisoned  and  sore  grieved ;  and  such  as  retain 
*'  men  in  the  country  with  liveries,  or  fees,  to  maintain  their  ma- 
^  licious  enterprises ;  and  this  extendeth  as  well  to  the  takers 
^  as  to  the  givers.  And  stewards  and  bailiffs  of  great  lords, 
**  which,  by  their  seignory,  office,  or  power,  undertake  to  bear  or 
**  maintain  quarrels,  pleas,  or  debates,  that  concern  other  parties 
**  than  such  as  touch  the  estate  of  their  lords  or  themselves."* 

The  law  of  libel  closely  resembles  the  law  of  conspiracy.  Law  of 
As  understood  and  administered  throughout  nearly  the  whole  {^]^'^P**" 
of  the  eighteenth  century,  it  enabled  the  courts  of  law,  as  the  legal  view, 
authorized  exponents  of  morality  and  duty  to  the  Grovemment, 
to  declare  any  writing  to  be  criminaL    The  popular  sentiment 
was  tmdoubtedly  right  in  denouncing  the  existence  of  this 
power  as  fatal  to  liberty,  and  the  Libel  Act  was  unquestion- 
ably a  salutary  measure ;  but  viewing  the  question  exclusively 
in  a  legal  point  of  view,  it  is  hardly  possible  to  resist  the 
inference  that  all  legal  analogies  point  to  the  conclusion  that 
the  question  of  libel  or  no  libel  was  a  question  for  the  court, 
and  that  the  averment  of  the  malicious  intention  of  the 
publisher  was  an  averment  which  did  not  require  proof,  and 
on  which  the  jury  were  bound  in  conscience  to  find  according 
to  the  rules  of  law  laid  down  by  the  judge. 

*  For  an  instaiice  of  a  conspiracy  of  this  sort,  seo  the  case  of  the  conspiracy 
•gainst  the  Spencers,  A.D.  1821.  8  langard.  Hist.  821. 
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The  consequence  of  the  Libel  Act  has  been  to  define  the 
liberty  of  the  press  as  the  unrestricted  power  of  publishing 
anything  whatever,  subject  to  the  chance  that  a  jury  may 
think  that  the  author  deserves,  under  all  the  circumstances, 
to  be  punished  for  having  published  it.  To  this  must  also 
be  added  the  observation,  that  the  verdict  of  a  jury  does  not, 
like  the  ruling  of  a  judge,  form  a  precedent.  Hence  the  law 
of  libel  is  a  case  of  popular  instead  of  judicial  legislation ; 
but  it  is  a  legislation  which  proceeds  upon  the  merits,  real  or 
supposed,  of  each  particular  case,  and  is  retrospective  in  its 
operation.  A  conviction  for  libel  does  not  operate  as  the 
establishment  of  the  general  principle,  that  aU  persons  who 
write  certain  things  shall  be  punished.  It  operates  as  an 
enactment  that  A  B  ought  to  be  punished  for  having  written 
this  or  that  particular  thing. 

The  result  of  these  observations  is,  that  the  class  of  misde- 
meanors appears  to  have  included  originally  all  breaches  of 
the  law  not  sufl&ciently  important  to  suggest  express  defini- 
tions, and  to  be  inquired  into  by  special  machinery.  Not 
being  defined,  they  were  prosecuted  on  the  same  principles 
as  civil  injuries ;  and  the  power  of  defining  them,  as  occasion 
arose,  rendered  prosecution  for  misdemeanors  the  constitu- 
tional mode  of  enforcing  the  general  duties  of  respect  and 
obedience  to  the  law.  As  the  ordinary  mode  of  prosecuting 
crimes  came  to  be  litigious,  and  ceased  to  be  inquisitorial, 
most  of  the  distinctions  in  procedure  between  misdemeanors 
and  felonies  ceased  to  exist ;  and  such  misdemeanors  as  were 
made  the  subject  of  specific  definition  (for  example,  obtaining 
money  by  false  pretences,  or  fraudulent  breaches  of  trust  by 
bankers,  &c.)  ceased  to  diifer  from  felony  except  in  name,  though 
the  different  incidents  annexed  to  the  crime  were  important. 

Having  thus  given  the  history  of  our  present  system  of 
criminal  procedure,  and  of  our  definitions  of  those  crimes 
which  most  usually  occur  in  practice,  I  proceed  to  describe 
shortly  the  general  aspects  of  the  criminal  law  at  different 
times. 

I  have  already  sufficiently  described  the  state  of  the  law  as 
it  first  appears  in  an  authentic  and  settled  form  in  the  time 
of  Henry  III.    From  that  time  till  the  seventeenth  century  it 
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seems  to  have  undergone  surprisingly  little  change.  Some  Chap.  li. 
parts  of  it  became  practically  obsolete,  for  example,  trial  by 
battle.  Several  distinctions  and  restrictions  were  intro- 
duced by  judicial  decisions  into  Bracton's  loose  descrip- 
tions of  crime,  but  these  distinctions  apply  chiefly  to  the 
law  of  theft  and  murder,  and,  with  the  modifications  and 
complications  which  I  have  attempted  to  describe,  still  prevail 
amongst  us. 

In  the  course  of  the  seventeenth  century  two  remarkable  Coke's 
works  on  the  subject  were  written,  which  not  only  give  an  ^d'HaJe's 
authentic  view  of  the  criminal  law  as  it  stood  in  the  earlier  ^^^  e/" 
and  later  parts  of  the  centuiy,  but  are  still  regarded  as  books 
of  the  highest  authority.  These  are.  Coke's  Third  Insti- 
tute, and  Lord  Hale's  History  of  the  Pleas  of  the  Crown. 
Coke's  Third  InstitiUe  is  like  the  rest  of  its  author's  works, 
altogether  unsystematic.  It  is  little  more  than  a  digest, 
showing  incidentally  the  progress  made  by  the  law  since  it 
was  first  reduced  to  shape.  Numerous  additions  had  of 
course  been  made,  but  hardly  any  of  them  introduced  any 
considerable  alteration  into  the  common  routine  of  criminal 
justica  For  example,  by  different  acts  it  was  felony  to  export 
wool,  woolfells,  leather,  or  lead;  so  forging  deeds,  charters, 
writings  sealed,  court-rolls,  or  wills,  was  felony  on  the  second 
oflFence.*  By  what  Coke  calls f  "  a  new  and  ill-penned  law" 
(1  Hen.  VII.  c.  7),  it  was  made  felony  in  a  man  to  deny 
having  hunted  in  the  night  upon  being  examined  in  a  certain 
way  therein  pointed  out.  Witchcraft  and  sorcery,  which  at 
common  law  were  merely  spiritujd  oflfences,  were  made  felony 
by  a  statute  of  James  I.  It  was  also  felony  in  servants  above 
eighteen  years  of  age  to  embezzle  property  delivered  to  them 
to  keep  above  the  value  of  forty  shillings ;  but  the  number  of 
these  occasional  acts  was  by  no  means  large. 

Hale's  History  of  the  Pleas  of  the  Crown  differs  widely 
&om  Coke's  Third  Institute  in  point  of  style  and  com- 
position, and  handles  systematically  several  subjects  which 
Coke  touches  upon  in  a  fragmentary  and  occasional  manner. 
For  example :  he  enters  at  length  into  the  subject  of  mad- 
ness as  affecting  criminal  responsibility  in  general,  whereas 

*  8  Inst  p.  95.  f  8  Inst  p.  76. 
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Chap.  n.  Coke  nowdiere  handles  the  subject  expressly,  but  refers  to  it 
once  or  twice  incidentally  in  speaking  of  particular  ofiTences. 
So,  Hale  discusses  at  length  the  theory  of  punishments  in 
general,  and  in  particular  that  of  capital  punishments,  and 
enters  with  more  learning  and  greater  sjrmpathy  than  Coke 
into  the  history  of  the  laws  which  he  deals  with,  and  of  the 
occasions  upon  which  they  were  passed.     Some,  but  few, 
additions  were  made  to  the  body  of  the  criminal  law  between 
the  dates  of  the  two  works ;  but  in  the  main  the  law  con- 
tinued, as  it  was,  a  system  strangely  antiquated,  imsystematic, 
and  meagre,  but  of  reasonable  dimensions,  and  apparently 
sufficient  for  practical  purposes. 
Criminal         The  rapid  growth  of  wealth  and  prosperity  which  took 
dKhteenth  P^^®  during  the  latter  part  of  the  seventeenth  and  the  whole 
century.      of  the  eighteenth  centuries  continually  brought  to  light  defi- 
ciencies in  this  rugged  and  meagre  system.    Many  ofifences 
escaped  punishment  altogether — others  were  inadequately 
punished.    The  consequence  was  that,  for  about  120  years, 
penal  statutes  were  continually  added  to  the  criminal  law. 
By  these  acts,  which  were  passed  with  no  system  at  all,  and 
which  were  intended  to  prevent  the  repetition  of  specific 
ofiences  which  happened  to  attract  attention,  the  law  became 
so  confused  and  intricate  that  even  lawyers  hardly  knew  what 
it  was.    This  evil  was  aggravated  by  the  necessity  of  putting 
judicial  constructions  on  many  sections  of  the  statutes,  each 
of  which,  forming  an  authoritative  interpretation,  became  itself 
a  subsidiary  law.    It  was  against  this  state  of  things  that 
Jeremy  Bentham,  towards  the  end  of  the  century,  directed  his 
unsparing  though  not  unjust  denunciations. 
Bentham's       Bentham's  writings,  and  the  example  of  several  foreign  na- 
^n  Ae^     tions  who  codified  their  law  in  the  early  part  of  the  present, 
criminal      or  at  the  end  of  the  last  century,  attracted  great  attention  to 
the  subject ;  and  for  the  last  forty  years  great  eflForts  have 
been  made  to  reduce  the  law  to  order.     The  method  adopted 
has  been  to  classify  the  law  as  it  existed  under  certain  heads, 
to  repeal  all  the  old  statutes,  and  to  re-enact  them  in  a  single 
Consoli-     new  statute  or  "consolidation  act"    There  have  been  three 
A<^       different  sets  of  these  acts.    The  most  important  of  the  first 
set  were — 
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7  &  8  (Jeo.  rV.  c.  29,  relating  to  larceny ;  Chap.  Ii. 

7  &  8  Geo.  IV.  e.  30,  relating  to  malicious  injuries  to  pro-  ^^  *^*^' 
perty; 

1  Wm.  rV.  c.  66,  relating  to  forgery ; 

2  Wm.  rV.  a  34,  relating  to  oflfences  against  the  coin. 

These    acts  were  amended,  and  their    omissions  supplied  in  1837 
by- 

1  Vic.  c.  85,  relating  to  ofifences  against  the  person  ; 

1  Vic.  c.  86,  relating  to  burglary ; 

1  Vic.  c.  87,  relating  to  robbery ; 

1  Vic.  c.  88,  relating  to  piracy ; 

1  Vic.  c.  89,  relating  to  arsoa 

This  state  of  the  law  was  not  considered  satisfactory,  and 
after  much  trouble  and  delay  the  Consolidation  Acts  of  1861 
were  passed.  They  repeal  all  former  acts  on  the  subjects  to 
which  they  refer,  and  constitute  the  kernel  of  the  working 
criminal  law  of  the  land.    They  are — 

24  &  25  Vic.  c.  96,  relating  to  larceny :  Consoli- 

dfttion  sicts 

24  &  25  Vic.  c.  97,  relating  to  malicious  injuries  to  property ;  of  1861. 

54  &  25  Vic.  c.  98,  relating  to  forgery ; 

24  &  25  Vic.  c.  99,  relating  to  coinage  ; 

24  &  25  Vic.  c.  100,  relating  to  offences  against  the 
person.* 

Side  by  side  with  this  reconstruction  of  the  statute  law 
another  process  has  been  going  on  for  th^  last  haK-century, 
which  has  made  immense  additions  to  the  law.  This  pro- 
cess is  the  systematic  reporting  of  judicial  decisions  upon  Reporting. 
particular  cases.  As  I  have  already  shown,  several  of  the 
most  complicated  parts  of  the  law,  especially  the  whole  doc- 
trine of  possession  in  relation  to  the  law  of  larceny,  arise  out 
of  judicial  decisions,  some  of  which  are  very  ancient.  In 
early  times  these  decisions  were  uncommon ;  they  were  not 
collected  in  any  book  of  authority,  many  of  them  existed  only 
in  MS.,  and  in  many  cases  no  decision  was  given.  Indeed, 
the  Criminal  Law  Commissioners  said,  in  1837,  "Till  within 
"  a  very  late  period  the  publication  of  decisions  upon  Crown 
"  cases  was,  by  many  great  authorities,  thought  inexpedient"  t 

*  For  the  history  of  the  Consolidation  Acts,  see  preface  to  Mr.  Qreares's 
edition  of  the  Acts  of  1861.  t  Ist  Rep,  p.  2. 
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Chap.  IL  For  about  fifty  years  past  there  has  been  published  a  regular 
series  of  reports  of  points  decided  on  criminal  trials  both  by 
single  judges  on  circuit,  or  in  London,  and  (since  the  estab- 
lishment of  that  court)  by  the  Court  for  Crown  Cases  Reserved. 
Each  of  these  cases  closes,  so  far  as  its  authority  extends,  some 
question  as  to  the  meaning  of  the  language  of  a  statute,  or 
the  nature  of  a  principle,  which  was  formerly  open,  and  is  thus 
an  addition  to  the  law  of  the  land.  They  are  of  all  degrees  of 
importance  and  authority,  and  are  scattered  over  the  whole  field 
of  criminal  law,  without  any  approach  to  connexion  or  system. 

General  The  general  result  is,  that  the  criminal  law  of  England  is 

founded  on  a  set  of  loose  definitions  and  descriptions  of 
crimes  the  most  important  of  which  are  as  old  as  Bracton- 
Upon  this  foundation  there  was  built,  principally  in  the 
course  of  the  eighteenth  century,  an  entirely  unsystematic  and 
irregular  superstructure  of  acts  of  parliament,  the  enactments 
of  which  were,  for  the  most  part,  intended  to  supply  the  de- 
ficiencies of  the  original  system.  These  acts  have  been  re- 
enacted  twice  over  in  the  present  generation — once  between 
1826  and  1832,  and  once  in  1861 ;  besides  which,  they  were 
all  amended  in  1837.  Finally,  every  part  of  the  whole  system 
has  been  made  the  subject  of  judicial  comments  and  construc- 
tions, occasioned  by  particular  cases,  the  great  mass  of  which 
have  arisen  within  the  last  fifty  years. 

In  [this  general  sketch  of  the  broadest  features  of  the  his- 
tory of  criminal  procedure  and  of  the  law  of  crimes,  I  have 
designedly  omitted  everything  which  did  not  seem  to  me 
essential  to  the  observations  which  I  propose  to  make  on  the 
different  parts  of  our  system.  There  are  two  other  subjects  to 
which  it  will  be  necessary  to  refer  concisely,  which  do  not  fall 
under  either  of  these  heads.  These  are  the  history  of  the  law 
of  evidence  and  the  history  of  legal  punishments. 

The  law       The  law  of  evidence   (which  is  the  same  in  civil  and 

OF  EVI" 

DENCE,       criminal  proceedings)  is,  in  its  present  shape,  very  modem. 

Sekwof^  In  very  ancient  times,  as  I  have  already  shown,  the  jurors 

evidence,     were  themselves  the  witnesses.    "When  they  became  judges  of 

the  effect  of  the  evidence  laid  before  them,  it  became  necessary 

to  lay  down  rules  for  its  regulatioa    These  rules  consisted  of 

two  great  parts — those  which  affected  the  competency  of  par- 
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ticular  persons,  and  those  which  affected  the  competency  of  Chap.  ii. 
particidar  kinds  of  evidenca     Thus,  an  atheist  is  not  a  com-  ^"^^s  as  to 
petent  witness ;  and  hearsay,  with  certain  exceptions,  is  not  tency  of 
competent  evidenca    The  rules  as  to  the  competency  of  wit-  ^^^sses. 
nesses  formed  an  intricate  and  elaborate  system ;  but  as,  with 
one  or  two  exceptions,  they  are  now  abolished,  they  require 
no  farther  notice. 

The  rules  as  to  the  competency  of  evidence  may  be  reduced  Rules  as  to 
to  a  few  leading  maxims,  the  most  important  of  which  are  as  te^^f 

follows : —  evidence. 

Evidence  must  be  confined  to  the  point  at  issua 

The  best  evidence  must  be  given,  or  its  absence  must  be 
explained. 

Hearsay  is  not  competent  evidence. 

No  one  is  obliged  to  criminate  himself.* 
It  would  be  difficult,  and  would  scarcely  repay  the  labour, 
to  trace  the  history  of  these  rules  from  the  time  when  they 
were  first  laid  dowa  Some  of  them,  especially  the  rule  which 
prevents  the  admission  of  hearsay  evidence,  appear  to  have 
been  recognised  before  the  Eevolution.  •  In  the  elaborate 
instructions  prepared  by  Sir  William  Williams  for  Algernon 
Sidney,  this,  but  no  other,  rule  of  evidence  is  noticed.  The 
instruction  is :  "  Desire  all  evidence  of  hearsay  from  witnesses 
"  may  not  be  given,  and  suffer  it  not  to  be  given ;  but  desire 
"  the  court  to  stop  that  evidence."  f  I^  appears,  however,  that 
the  rule  was  not  enforced  in  the  ordinary  course  of  justice. 
Colonel  Turner's  trial  for  burglary,  to  take  one  instance  out  of 
a  thousand,  is  full  of  such  evidence.  For  instance,  the  magis- 
trate X  who  apprehended  him,  said :  "  I  went  and  examined 
"  the  two  servants,  the  man  and  the  maid.  Upon  their  examina- 
"  tion,  I  found  they  had  supped  abroad  at  a  dancing-house,"  &c. 
Other  rules,  which  we  consider  fundamental,  appear  to  have 
been  altogether  imknown  in  the  seventeenth  century.  In  the 
trial  of  Mr.  Hawkins,  a  clergyman,  for  stealing  some  money 
and  a  ring  from  Henry  Larimore,  in  September,  1668,  Lord 
Hale  admitted  evidence  to  show  he  had  once  stolen  a  pair  of 
boots  from  a  man  called  Chilton,  and  that,  more  than  a  year 
before^  he  had  picked  the  pocket  of  one  Noble.    In  summing 

•  See  ch.  viii  post,  t  9  S.  T.  826.  $  6  S.  T.  512. 
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Chap.  IL  up,  Lord  Hale  said,  after  referring  to  the  cases  of  Chilton  and 
Noble,  *  "  This,  if  true,  would  render  the  prisoner  now  at  the 
bar  obnoxious  to  any  jury."  It  also  appears  to  have  been  the 
constant  practice  of  the  judges  to  question  prisoners,  t 
Rules  of  In  the  course  of  the  eighteenth  century,  the  present  system 
^tiie"^  seems  to  have  grown  up  by  slow  degrees.  It  probably  made 
eighteenth  its  way  from  the  civil  into  the  criminal  courts,  as  the  traces 
of  the  theory  that  a  criminal  trial  is  a  public  inquiry  were 
gradually  abolished,  and  as  the  impartiality  and  humanity  of 
the  judges  increased.  No  branch  of  the  law  is  more  exten- 
sive, complicated,  or  important;  but  it  is  composed  almost 
entirely  of  judicial  decisions.  Parliament  has  interfered,  from 
time  to  time,  to  relax  the  restrictions  which  the  courts  im- 
posed on  particular  kinds  of  evidence ;  and  has,  in  particular, 
abolished  entirely  all  objections  to  the  competency  of  wit- 
nesses grounded  on  interest  or  crime  (6  &  7  Vic.  c.  85).  In 
ordinary  cases,  the  only  persons  incompetent  to  give  evidence 
are  the  accused  person,  his  or  her  wife  or  husband,  and  those 
who  are  supposed  to  be  insensible  to  the  obligation  of  an 
oath;  as  children, .who  cannot  understand,  or  atheists,  who 
are  held  to  deny  it 

The  construction  of  a  whole  department  of  law,  of  such 
intricacy,  such  extent,  and  such  vast  importance,  in  little 
more  than  a  century,  is  the  most  remarkable  instance  which 
the  law  affords  of  the  importance  of  the  legislative  powers 
which  the  judges  possess  in  virtue  of  their  right  to  declare 
with  authority  what  the  law  is. 
Punish  Punishments. — ^During  the  reigns  of  the  Norman  kings,  the 

infliction  of  punishment  appears  to  have  been,  to  a  great 
extent,  arbitmry.  A  historian  J  says  that  Henry  I.,  in  the 
beginning  of  his  reign,  used  to  punish  criminals  by  mutilation, 
but  that  latterly  he  prefeiTed  fines ;  and  it  appears  that  this 
arbitrary  discretion  prevailed  down  to  the  time  of  Edward  IL 
By  degrees,  however,  the  following  scale  of  punishments  was 
established : — 


•  6  S.  T.  985. 

t  E.g.  Turner,  trial  for  burglary,  passim.    6  S.  T.  560.    Trial  of  Nye  for 
treason,  6  S.  T.  514.    Trial  of  Harrison  for  murder,  12  S.  T.  859,  &c. 
t  2  Malmshury,  641. 


ments. 


Punishments.  y  i 

In  cases  of  high  treason^  hangmg,  drawing,  and  quartering  Chap.  ll. 
for  a  man,  and  burning  for  a  woman. 

In  cases  of  petit  treason  (a  form  of  murder),  hanging  tind 
drawing  for  a  man,  and  burning  for  a  woman. 

In  cases  of  felony,  except  petit  larceny,  death  by  hanging. 

In  cases  of  petit  larceny,  whipping. 

In  cases  of  misdemeanor,  fine  and  imprisonment,  both  or 
either,  at  the  discretion  of  the  court;  to  which  were 
sometimes  added  whipping,  cutting  the  ears,  and  the 
pillory. 

This  system  of  punishments  was  strangely  complicated  by  Benefit  of 
the  law  of  benefit  of  clergy,  which  in  modem,  or  compara-  e^w^ii/ 
tively  modem  times,  was  founded  on  25  Edw.  III.  st.  3,  c.  4.  nt  3,  c  4. 
Before  that  Act,  the  clergy  had  claimed  something  approach- 
ing to  an  entire  exemption  from  the  criminal  law.     It  ascer* 
tained  the  extent  of  their  privilege.     It  provided  that  all 
clerks  should  be  delivered  to  the  ordinary,  on  conviction  of 
any  treason  or  felony  touching  other  persons  than  the  King 
himself  and  his  Boyal  Majesty.    The  statute  was  constmed 
to  apply  to  all  persons  capable  of  holy  orders,  or  actually 
enjoying  them;  that  is  to  say,  to  all  men  who  could  read, 
but  to  no  women. 

By  degrees  a  certain  number  of  the  worst  ofiTences  were  Felonies 
deprived  of  the  benefit  of  the  statute,  but  even  murderers  ^^^"^  ^ 
enjoyed  it  till  1531,  when  the  benefit  of  clergy  in  case  of  dei^gy. 
wilful  murder  of  malice  prepense  was  taken  from  all  persons 
except  clerks  in  holy  orders.     Women  were  admitted  to  the  Women 
benefit  of  clergy  partially,  by  27  Jas.  L  c.  6,  and  fully  by  J^"'^^^ 
3  &  4  Wm.  and  Mary,  c.  9  ;  and  by  5  Ann,  c.  6,  the  privi-  lege. 
l^e  was  extended  to  all  persons,  whether  they  could  read 
or  not     On  the  other  hand,  the  18  Eliz.   c.   7,  provided 
that  all  persons  who  had  their  clergy  might  be  imprisoned  for 
a  year,  and  in  all  cases  they  were  burnt  in  the  hand  with  a 
hot  iron.    This  strange  system  considerably  mitigated  the 
extravagant  severity  of  the  common  law,  but  the  mitigation 
was  as  irrational  as  the  severity.    The  general  result  of  the 
whole  appears  to  have  been  that  almost  every  criminal  ran  a 
great  chance  of  being  hung,  but  if  he  escaped  hanging  he 
escaped  almost  anything  that  deserved  the  name  of  punish- 
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Chap.  II.  ment.  The  horror  of  the  old  system  of  punishments  made  itself 
felt  in  the  seventeenth  century,  as  well  as  in  our  own.  Lord 
Coke  says :  "  Trae  it  is  that  we  have  found  by  useful  expe- 
"  rience  that  it  is  not  frequent  and  often  punishment  that 
"  doth  prevent  like  offences.  .  .  .  Those  offences  that  £tre  often 
committed  are  often  punished,  for  the  frequency  of  the 
punishment  makes  it  so  familiar  as  it  is  not  feeured.  For 
example,  what  a  lamentable  case  it  is  to  see  so  many  Chris- 
tian men  and  women  strangled  on  that  cursed  tree  of  the 
gaUows,  insomuch  as  if,  in  a  large  field,  a  man  might  see 
"  together  all  the  Christians  that  but  in  one  year  in  England 
"  come  to  that  untimely  and  ignominious  death,  if  there  were 
any  spark  of  grace  or  charity  in  him,  it  would  make  his 
heart  to  bleed  for  pity  and  compassion."* 
Punish-  This  applies  only  to  felonies.    Misdemeanors,  which,  as  I 

™Sd  ^^  ^^^^  already  shown,  included  among  other  things  all  disobe- 
meanors.  dience  to  law,  and  especially  all  wilful  disobedience  or  dis- 
respect to  the  government  and  courts  of  justice,  were  punished 
with  fine  and  imprisonment,  at  the  discretion  of  the  court. 
The  punishments  thus  inflicted  were  sometimea  of  great 
severity.  Passing  over  the  well-known  instances  of  mutila- 
tion and  whipping  which  occurred  in  the  reigns  of  the  Stuarts, 
I  may  mention,  as  an  illustration,  the  sentence  on  William 
Hales,  whose  case  gave  occasion  to  one  of  the  earliest  statutes 
by  which  the  forgery  of  mercantile  instruments  was  made  a 
capital  felony.  +  He  was  convicted  of  a  series  of  forgeries  of 
promissory  notes,  and  was  sentenced  to  five  years'  imprison- 
ment, to  stand  twice  in  the  pillory,  and  to  be  fined  fifty 
marks. 
Punish  The  confusion  arising  from  this  extreme  though  partial 

ments  in  severity  in  the  punishments  of  aU  ordinary  offences,  and  the 
eighteenth  wide  discretion  of  the  courts  as  to  misdemeanors,  was  aggra- 
^*  vated  during  the  course  of  the  eighteenth  century,  by  the  enor- 
mous multiplication  of  penal  statutes  which  took  place.  By 
Inany  of  these,  particular  acts  were  made  felonies  without 
benefit  of  clergy  ;  by  others,  secondary  pimishments  of  various 
kinds  were  provided,  especially  terms  of  transportation,  the 
length  of  which  depended  apparently  on  the  fancy  of  the  person 

♦  8  Inst.  248.  t  17  S.  T.  296. 
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who  drew  the  act.  On  the  first  point  Blackstone,  writing  in  the  Chap.  II. 
middle  of  the  century,  observes :  "  It  is  a  melancholy  truth, 
that  among  the  variety  of  actions  which  men  are  daily  Uable 
to  commit,  no  less  than  160  have  been  declared  by  act  of  par- 
liament to  be  felonies  without  benefit  of  clergy,  or,  in  other 
"  words,  to  be  worthy  of  instant  death"  *  The  confusion  in  the 
secondary  punishments  is  well  described  by  the  Criminal  Law 
Commissioners : — 

"  The  law  of  England  .  .  .  presents  a  vast  variety  of  Confusion 
"  punishments,  which  are  not,  however,  adapted  to  corre-  mum"pun. 
"  sponding  gradations  or  shades  of  guilt,  but  are  of  an  arbitrary  wlimcnu. 
and  sometimes  capricious  character.  ...  No  endeavour  has 
been  made  to  frame  them  according  to  any  systematic  rules. 
*' .  .  .  In  numerous  instances,  where  the  maximum  of  punish- 
*'  ment  is  the  same,  the  alternative  punishment  of  imprison- 
ment firequently,  and  without  any  apparent  reason,  varies  to 
an  extraordinary  extent,  as  well  in  respect  of  the  maximum 
"  as  in  the  assigning  a  minimum  of  such  alternative  punish- 
"  ment,  that  a  minimum  is  in  some  instances  assigned,  and  in 
"  other  cases  omitted  .  .  .  without  any  apparent  distinction 
"  in  the  nature  of  the  corresponding  crimes  to  justify  such  a 
«  variation  in  the  apportionment  of  punishment. 

After  specifying  many  arbitrary  variations  in  the  amoimt 
of  transportation  and  alternative  amount  of  imprisonment 
awarded  to  particular  offences,  they  add : — 

**  Another  singular  distinction  is  this,  that,  of  several  classes 
*'  of  offences,  each  of  which  is  punishable  with  transportation 
•'  for  life,  or  not  less  than  seven  years,  or  with  imprisonment 
"  not  exceeding  four  years  with  or  without  hard  labour,  a 
"  difference  should  be  made  in  some  in  giving  the  additional 
discretionary  power  to  inflict  whipping,  and  not  in  others  : 
whipping  may  be  superadded  on  a  conviction  for  helping  to 
stolen  goods  for  reward,  destroying  sea  walls,  bridges,  &c., 
"  but  not  in  the  case  of  counterfeiting  the  cuiTcnt  coin  of  the 
realm,  stealing  post-office  letters,  &c. 

It  may  be  regarded  as  singular,  if  not  inconsistent,  that  a 
law  which  limits  transportation  to  fourteen  years  should 
give  at  the  same  time  a  discretionary  power  wholly  un* 

*  4  Ste.  Com.  105,  n* 
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"  limited  as  to  imprisonment.  In  two  of  these  instances  in 
"  which  the  term  of  imprisonment  is  wholly  discretionary, 
"whipping  may  be  inflicted  in  addition  to  imprisonment 
"  without  limit,  and  fine  without  limit" 

The  practical  inconveniences  of  this  state  of  things  have 
been  remedied  to  a  great  extent  by  the  abolition  of  minimum 
punishments  effected  by  the  9  &  10  Vic.  c.  24.  The  result  of 
this  act  is  that  a  judge  can  give,  in  almost  any  case,  as  little 
punishment  as  he  pleases.  Sentence  of  death  must  be  passed 
on  a  conviction  for  treason  or  murder.  Crimes  against  nature 
must  be  punished  by  at  least  ten  years'  penal  servitude ;  but 
in  almost  every,  if  not  every  other  case  the  power  is  in  the 
alternative— either  penal  servitude  for  some  maximum  period 
varying  from  that  of  life  to  three  years,  or  imprisonment, 
with  or  without  hard  labour,  for  any  period  not  exceeding 
two  years.  The  maximum  of  punishment  still  varies  as 
much  as  ever,  and  with  as  little  reason.  This  unlimited 
discretion  reposed  in  the  judges  is,  I  believe,  peculiar  to 
English  law,  but  it  has  always  existed  in  practice.  When 
aU,  or  nearly  all  offences  were  capital,  the  judge  in  prac- 
tice selected  the  persons  who  were  to  be  executed,  and  the 
great  majority  were  pardoned  on  condition  of  minor  punish- 
ments. In  London  the  Recorder  reported,  after  every  session, 
to  the  king  in  council,  and  the  king  in  person  took  part  in 
the  discussion  of  the  report,  and  decided  who  were  and  who 
were  not  to  suffer  death. 

The  general  result  is,  that  the  history  of  English  punish- 
ments is  a  history  of  a  transition  from  almost  barbarous 
severity  to  excessive  lenity,  both  the  lenity  and  the  severity 
being  tempered  by  a  wide  personal  discretion  reposed  in  the 
judge — in  the  first  case  through  the  medium  of  legal  fictions, 
in  the  second  by  express  enactment. 
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CHAPTER  III. 


THE  DEFINITION  OF  CRIME  IN  GENERAL. 


Tele  general  definition  of  crimes  as  already  given  is,  that  they  Chap.  III. 
are  actions  punished  by  the  law.     Certain  qualities  are  or  are  Crimes  are 

actions 

supposed  to  be  common  to  all  actions  which  the  law  punishes,  punished 
and  the  existence  of  those  qualities  in  the  particular  case  is  ^  ^^* 
a  necessary  condition  of  criminality.  As  their  existence  is 
assumed  in  the  first  instance,  it  is  more  to  the  purpose  to  say 
that  their  absence  in  any  particular  case  disproves  criminality. 
Hence  the  examination  of  the  definition  of  particular  crimes 
must  be  preceded  by  an  examination  of  the  elements  common 
to  all  crimes  as  such,  which  is  the  subject  of  the  present 
chapter. 

The  elements  common  to  all  crimes,  as  such,  are  of  two  Definition 
kinds—those  which  belong  to  crimes  as  actions,  and  those  action, 
which  belong  to  all  actions  punished  by  the  law.  First,  then, 
what  is  an  action  ?  An  action  is  a  set  of  voluntary  bodily 
motions  combined  by  the  mind  in  reference  to  a  common 
object  This  definition  asserts,  first,  that  an  action  is  a  com- 
bination of  certain  external  motions,  with  certain  internal 
sensations,  the  existence  of  which,  in  the  person  moving,  is 
inferred  from  the  fact  that  similar  motions  on  the  pait  of  the 
observer  are  preceded  and  accompanied  by  such  sensations. 

The  inference  is  made  with  so  little  consciousness,  that  Mental 
the  fact  that  it  is  an  inference  may  deserve  notice.     All  that  ac^tions^are 
any  one  person  can,  imder  any  circumstances,  positively  know  inferred 
of  any  other  is,  that  his  body  is  of  a  certain  shape,  colour,  &c.  bodUy 
and  that  on  particular  occasions  it  moves  in  a  certain  way.  ^fen^e^**- 
The  expression  of  the  face,  the  tones  of  the  voice,  are  all  com- 
posed of  or  produced  by  subtle  motions  of  different  muscles 
and  the  flesh  and  skin  which  cover  them.     Every  form  of  in- 
tellectual exertion,  every  impulse  of  passion,  has  to  be  trans- 
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Chap.  III.  lated  into  muscular  or  nervous  motion  of  some  sort  before  it 

can  be  signified  to  any  one,  perhaps  even  to  the  person  who 

feels  it.    Much  may  be  expressed  by  the  glance  of  the  eye 

or  a  motion  of  the  nostril,  but  imless  the  eyeball  or  nostril 

does  actually  move  the  information  will  not  be  given.   Human 

actions  thus  consist  primarily  of  bodily  motions,  from  which 

we  infer  the  presence  of  inward  sensations;  and  when  we 

ascribe  action  to  a  person  we  mean  to  assert  that,  by  reason 

of  certain  inward  sensations,  his  body  moved  in  a  certain 

manner — ^the  motions  affording  the  evidence  from  which  we 

infer  the  existence  of  the  inward  sensations. 

Active  The  use  of  active  verbs  always  asserts  an  action  real  or 

^"^real   ^^^ptorical — real  for  the  most  part  when  the  nominative 

or  meta-     case  denotes  a  living  being,  metaphorical  when  it  denotes  a 

^^"^       thing.     For  example,  such  expressions  as  "  the  man  walks," 

"the  fish  swims,"  assert  real  actions.     Such  expressions  as 

"  the  spark  lights  the  powder,"  "  the  powder  drives  the  bullet," 

"  the  bullet  strikes  the  man,"  assert  metaphorical  actions.  They 

personify,  for  the  sake  of  convenience  and  vivacity,  the  spark, 

the  powder,  and  the  bullet.    The  difference  between  the  two 

classes  of  expression  is,  that  in  the  first  case  the  speaker  does, 

and  in  the  second  he  does  not,  mean  to  assert  that  the  visible 

occurrence  of  a  body  moving  along  the  earth  or  through  the 

water  is  accompanied  and  preceded  by  a  set  of  sensations  or, 

if  the  expression  is  preferred,  states  of  consciousness,  inside 

that  body,  like  those  which  he  would  experience  in  his  own 

person  before  and  at  the  time  of  similar  changes  in  its 

position. 

Intention        The  sensations  which  accompany  every  action  and  dis- 

ekme^^  tinguish  it  from  a  mere  occurrence  are  intention  and  will. 

of  action.     The  first  step  towards  an  action  is,  that,  to  use  a  common  and 

expressive  phrase,  it  "  occurs  to  the  mind."    A  mental  image 

more  or  less  definite  of  the  thing  to  be  done  is  formed  by  the 

imagination.     The  next  step  is  deliberation  whether  or  not 

the  thing  shall  be  done,  and  this  terminates  in  a  mental 

crisis,  which  constitutes  the  resolution  to  do  it.     The  next 

step  after  resolving  upon  the  act  is  the  selection  of  means 

for  its  execution,  and  during  the  whole  period  over  which 

this  preparation  extends  the  person  is  said  to  intend  to  do 
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the  act.  This  origmal  metaphor  which  suggested  the  word  Chap.  III. 
is,  like  all  such  metaphors,  most  expressive.  Intention  is  intention. 
"  stretching  towards "  fixuig  the  mind  upon  the  act,  and 
thinking  of  it  as  of  one  which  will  be  performed  when  the 
time  comes.  When  at  last  the  opportunity  arrives,  a  second 
crisis  or  spasm  takes  place.  The  man  wishes  in  that  peculiar 
way  which  is  called  willing,  and  thereupon  the  different  mem- 
bers of  his  body  go  through  certain  motions.  The  muscles  Will 
of  the  calves  and  thighs  raise  the  trunk ;  the  head  and  the 
hands  assume  a  certain  position ;  the  shoulders  are  thrown 
back ;  the  head  is  erected  ;  the  tongue,  the  mouth,  the  throat, 
and  the  cheeks,  all  do  their  parts  in  saying  what  the  man  has 
thought  of  saying,  resolved  to  say,  intended  to  say,  and  now 
says.  What  the  nature  of  this  crisis  is,  how  such  a  wish  differs 
generically  from  other  wishes,  why  it  instantly  fulfils  itself,  are 
questions  which  have  never  been  answered ;  but  about  the 
fact  there  can  be  no  doubt.  Every  human  creature  attaches  to 
the  words  "  to  will,"  or  their  equivalents,  as  vivid  a  meaning 
as  every  man  with  eyes  attaches  to  the  words  "  to  see." 

To  will  is  to  go  through  that  inward  state  which,   as  Will  the 
experience  informs  us,  is  always  succeeded  by  motion,  whilst  ^/ 
the  body  is  in  its  normal  condition.     Will  may  probably  motion, 
exist  without  any  corresponding  motion,  as  in  the  case  of 
palsy ;  though  even  in  that  case  oigans  with  which  we  are 
unacquainted  may  move,  though  not  so  as  to  move  those 
which  the  person  willing  intended  to  move.     Motion  may 
occur  without  will,  as  in  the  case  of  convulsions ;  and  there 
is  a  large  class  of  bodily  motions,  as  the  beating  of  the  heart, 
which  appears  to  be  independent  of  the  wilL 

This,  however,  does  not  affect  the  assertion  that  there  is  a  Motions  so 
large  class  of  motions  which  are  caused  by  exertions  of  the  ^^^^^^ 
will,  which  are  always  preceded  by  such  exertions,  and  which 
always  follow  them.  These  bodily  motions,  together  with 
the  mental  antecedents  inferred  from  them,  are  actions.  An 
infinite  number  of  bodily  motions  are  essential  to  almost 
every  action.  Hundreds,  perhaps  thousands,  of  them  are 
combined  whenever  a  man  writes  a  letter  or  reads  a  book. 
Probably  each  of  these  motions  requires  an  exertion  of  the 
wilL     That  which  combines  and  co-ordinates  them  towards 
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Chap.  III.  one  common  end  is  the  intention,  the  contemplation  by  the 
ifintendon  mind  of  one  common  result  towards  which  they   are  all 

IS  present     , .  , 

directed. 
Elements        An  action,  therefore,  may  be  said  to  consist  of  occurrence 
co-exiS"hi   ^  ^^   mind,  deliberation,  resolution,  intention,  will,   and 
point  of      execution  by — or  if  the  expression  be  allowed,  translation 
into — a  set  of  bodily  motions  co-ordinated  towards  the  object 
intended.     This  process,  and  every  step  in  it,  may  be  com- 
pressed into    an    infinitesimally  small    space   of   time,   or 
extended  over  many  years,  and  all  the  stages  run  into  each 
'  other,  for  a  man  may  be  irresolute  even  whilst  he  is  executing 
his  purpose,  and  he  must  continue  to  intend  whilst  he  wills 
it ;  but  in  order  that  there  may  be  any  action  at  all,  the  will 
which  causes,  and  the  intention  which  co-ordinates  bodily 
motion  must  always  be  present.     The  absence  of  both  or 
either  would  prevent  the  action  from  taking  place  at  aU,  or 
reduce  it  from  an  action  to  a  mere  occurrence,  and  in  either 
case  there  would  be  no  crime. 
Case  of  In  order  to  illustrate  this,  cases  may  be  put  to  show  the 

wUUnd*^^  effect  of  the  absence  of  both  or  either.  First,  will  and 
intention,  intention  may  both  be  absent  A  man  in  a  convulsive  fit 
strikes  another  and  kills  him.  He  has  committed  no  crime, 
because  he  has  done  no  act.  He  has  been  acted  upon.  His 
muscles  did  not  contract  in  consequence  of  an  act  of  the  wilL 
His  motions  were  not  co-ordinated  towards  the  blow  which 
liis  arm  struck,  by  any  mental  contemplation  of  the  blow 
itself.  In  other  words,  he  neither  willed  nor  intended  the 
act.  Injuries  done  in  a  convulsive  fit  would  not>  therefore, 
he  done  by  the  sick  man,  and  the  case  would  be  the  same  as 
if  a  third  person  had  pushed  him  against  the  person  hurt, 
and  so  done  the  mischief.  It  is  doubtful  whether  such  an 
incident  would  be  a  ground  even  for  a  civil  action.  It  closely 
resembles  the  case  of  a  diseased  person  infecting  another 
without  fraud  or  negligence. 
Case  of  Secondly,  will  mav  exist  without  intention.     This  case  is 

without      ^®^^  illustrated  by  the  motions  of  an  infant.      A  new-bom 
intention,    child  movcs  its  hauds  and  arms  and  lays  hold  of  anything 
put  between  its  fingers.     Every  analogy  leads  us  to  believe 
that  these  motions  are  voluntary,  that  they  are  preceded  by 
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by  an  exertion  of  the  will  generically  similar  to  exertions  Chap. ill 
of  the  will  in  adults;  but  the  co-ordination  of  such  mo- 
tions towards  an  object  specifically  contemplated  is  a  habit 
which  children  *^leam  by  degrees,  and  do  not  thoroughly 
master  for  seveml  years.  Probably,  somnambulism  and 
other  movements  during  sleep  are  of  the  same  kind.  Tliey 
are  voluntary;  but  as  they  are  not  co-ordinated  with  a 
view  to  any  definite  result,  they  are  not  accompanied  by 
any  intention.  Hence,  if  a  man  killed  another  in  his  sleep, 
there  would  be  no  crime,  because  there  would  be  no  inten- 
tion, and  therefore  no  action.  A  series  of  volimtary  bodily 
motions  would  have  taken  place,  but  they  would  not  have 
been  co-ordinated  by  the  mind  towards  the  result  which  they 
actually  produced. 

Thirdly,  intention  may  exist  without  wilL  This  happens  Intention 
in  the  common  case  of  a  person  who  lays  aside  a  plan  which  ^{j  °"^ 
he  has  foimed.  Here  there  is  obviously  no  action ;  but  it  is 
conceivable,  though  scarcely  possible,  that  the  event  intended 
might  occur  without  an  act  of  the  will,  in  which  case  there 
would  be  no  crime.  In  order  that  this  might  happen,  the 
bodily  motion  necessary  to  bring  about  the  purpose  intended 
must  be  caused  by  some  other  means  than  an  act  of  the  will. 
Such  an  occurrence  is  so  improbable,  that  it  might  be  called 
impossible ;  but  cases  of  the  kind  may,  for  the  sake  of  illus- 
tration, be  imagined.  Suppose  a  man  having  resolved  to 
push  another  over  a  clifiF,  and  having  approached  him  for  that 
puipose,  were  to  be  seized  with  a  convulsion  fit  by  which 
his  arm  received  the  very  impulse  it  would  otherwise  have 
received  from  his  own  wilL  This  would  be  a  case  of  inten- 
tion without  will ;  and  if  the  existence  of  such  a  state  of 
facts  were  proved  (which  would,  of  course,  be  practically 
impossible),  guilt  would  be  disproved,  for  the  act  does  not 
begin  till  the  series  of  motions  which  constitute  its  execution 
has  actually  begun  to  take  place  under  the  influence  of  the 
wHL  The  nearest  case  to  this  which  ever  occurs  in  practice 
is  where  a  man  acts  from  what  is  alleged  to  be  an  insane  and 
incontrollable  impulse  remotely  caused  by  the  wUL  An 
illustration  of  this  occurred  in  the  case  of  William  Dove, 
which  is  described  and  discussed  below. 


8o  T^he  Definition  of  Crime  in  General. 

Chap.  III.       Will  and  intention,  thus  explained,  are  essential  elements 

Will  and     of  every  crime  whatever,  and  are  charged  in  every  indictment, 

Ssential  to  ^1  ^'^  ^^^6  of  the  active  verb,  to  which  the  prisoner  s  name  is 

crimes  as     the  nominative  case.     When  the  jurors  pWBent  that  A  did 

and    '       murder  B,  they  assert  that  A's  will  caused  his  bodily  mem- 

Mil!^^"  bers  to  go  through  certain   motions  which  his  mind  co- 

mcnts.        ordinated,  so  as  to  produce  a  certain  act — such  as  cutting, 

stabbing,  poisoning,  &c. — which  act  was  the  cause  of  B's 

deatL     Hence  it  would  be  an  answer  to  the  charge  to  show 

either  that  the  bodily  motions  were  not  caused  by  an  act  of 

the  will,  or  that,  though  so  caused,  they  were  not  co-ordinated 

with  a  view  to  the  efifect  produced.     The  first  of  these  topics 

arises  most  frequently  where  the  defence  is  insanity;   the 

second  is  one  of  the  commonest  of  all  topics.    For  example, 

one  man  stabs  another  and  kills  him.     The  defence  is,  that 

the  wound  was  given  accidentally.     This  does  not  mean  that 

the  motion  of  the  hand  and  the  arm,  whereby  the  knife  was 

driven  into  the  man's  body,  were  involuntary,  but  that  they 

did  not  form  part  of  a  system  of  motions  of  the  different 

members  of  A's  body  so  co-ordinated  as  to  produce  that 

result;  that  the  fatal  raising  of  the  hand  was  not  part  of 

A's  aggression  on  B,  but  part  of  another  system  of  motions — 

those,  for  example,  which  composed  collectively  his  defence  of 

himself  against  C. 

Shown  by       In  indictments  in  the  old  form  all  the  circumstances  of  a 

•^^du^^^  murder  (for  example)  were  set  out  minutely,  thus — "The  said 

ments.        "  J.  O'B.,  with  a  certain  stick  of  the  value  of  2rf.  which  he 

"  the  said  J.  O'B.,  in  his  light  hand,  then  and  there,  had  and 

"held,  the  said  B.  G.  then  and  there  feloniously,  &c.  did 

"  strike,  beat,  bruise,  and  wound,  and  the  said  J.  O'B.,  with 

"  the  stick  aforesaid,  so  held  by  him  as  aforesaid,  the  said 

"  B.  G.  in  and  upon  the  right  side  of  the  head,  of  him  the  said 

"  B.  G.  did  strike,  beat,  and  wound ;  giving  to  him,  the  said 

"  B.  G.,  then  and  there,  with  the  stick  aforesaid,  so  as  afore- 

"  said,  by  the  said  J.  O'B.,  then  and  there,  had  and  held  as 

"  aforesaid,  in  and  upon  the  said  right  side  of  the  head  of  him 

"  the  said  B.  G.,  one  mortal  wound  of  the  length  of  three 

"inches,  and  the  depth  of  one  inch,  &c."*    In  one  point  of 

♦  0*Brien'8  Case,  1  Den.  Cr.  Ca.  10. 
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view  this  was  childish  enough,  but  it  had  the  incidental  ad-  Chap.  III. 

yantage  of  showing  a  clear  perception  of  the  nature  of  actions 

as  consisting  not  in  any  one  determinate  or  assignable  motion 

of  the  body,  but  fn  Vvariety  of  such  motions  tending  towards 

one  purpose  and  accompanied  and  preceded  by  certain  states 

of  mind. 

The  result  of  the  whole  is  that  an  action  consists  of  volun-  General 
tary  bodily  motions  combined  by  the  mind  towards  a  common  '**"^^- 
object    Intention  is  in  every  case  essential  to  crime,  because 
it  is  essential  to  action,  and  every  crime  is  an  action,  as 
appears  from  the  use  of  active  verbs  in  every  indictment. 

Such  are  the  mental  conditions  which  belong  to  a  crime  as  Specific 
an  action ;  but  other  mental  conditions  are  attached  to  actions  i^^\1^n 
before  they  can  be  punished  by  law.    No  action  is  criminal  alao  esscn- 
in  itself,  unless  the  intent,  the  mental  element  of  it,  is  a  state  crimes, 
of  mind  forbidden  by  the  law.     This  state  of  mind  varies  ?^"f*, 

TAiii/.-!  m  A-i  .     included 

according  to  the  nature  of  the  case.    To  utter  a  forged  note  is  by  the 
no  crime  unless  there  be  a  knowledge  that  the  note  is  forged,  l^^i^j^^ 
and  also  an  intent  to  defraud.     In  order  to  bring  a  person  definition, 
within  the  statute  which  makes  the  infliction  of  certain  bodily 
injuries  felony,  there  must  be  a  specific  intent  to  commit 
murder  or  to  inflict  grievous  bodily  harm.  Killing  is  no  murder 
unless  there  be  malice.    The  appropriation  of  the  property  of 
another  is  not  theft  unless  it  is  felonious.     In  short,  in  order 
to  be  a  crime,  an  action  must  not  only  be  intentional  in  the 
general  sense  already  explained,  but  it  must  be  accompanied 
with  a  specific  intention  forbidden  by  the  law  in  that  par- 
ticular case. 

In  some  cases  this  specific  intent  is  defined  by  the  law  which  This  in- 
creates  the  oflfence,  as,  for  example,  in  the  case  of  woimding  ^^ribed 
with  intent  to  maim  or  disfigure,  but  it  is  more  frequently  specially  or 
denoted  by  the  general  term  " malice."    Malice  may  thus  be  Smalioe. 
said  to  be  a  necessary  ingredient  in  one  form  or  other  of  aU 
crimes  whatever,  though  in  some  cases  it  must  a^simie  a  par- 
ticular shape  in  order  to  constitute  a  specific  crime.    Hardly 
any  word  in  the  whole  range  of  the  criminal  law  has  been 
used  in  such  various*and  conflicting  senses,  nor  is  there  any 
which  it  is  more  important  to  imderstand  correctly.    The 
following  explanation  of  it  is  derived,  not  from  any  specific 
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Chap.  III.  authority,  but  from  a  comparison  of  the  different  senses  in 
which  the  word  is  used,  and  from  a  consideration  of  the 
nature  of  the  case. 
Meaning  of     The   etymological   meaning   of   the  iroacds   malice    and 
malidoSy  nialicious  is  simply  wickedness  and  wicked.     Great  and 
— incon-     reasonable  reluctance  has  always  been  felt  by  lawyers  to 
of  these      recognisc  moral  distinctions  in  matters  of  law.    The  best 
words,        conceivable  system  of  criminal  law  would  be  based  upon  a 
set  of  definitions  of  crimes  so  worded  as  to  denote  by  the 
mere  literal  sense  of  the  words  every  action  intended  to  be 
punished,  and  no  other ;  and  inasmuch  as  all  the  terms  in 
which  propositions  respecting  morality    are  expressed  are 
more  or  less  indefinite,  whilst  controversies  apparently  end- 
less have  always  prevadled  as  to  the  nature  of  morality  itself 
the  introduction  of  words  relating  to  morality  into  the  ad- 
ministration of  justice  must  (it  is  considered)  produce  con- 
fusion and  imcertainty. 
inconve         This  is  perfectly  true ;  but  on  the  other  hand  it  is  also  true 
must  be      *^^^  indefinite  and  imscientific  as  the  terms  may  be  in  which 
endured      morality  is  expressed,  the  administration  of  criminal  justice 
sdke  o^f      is  based  upon  morality.    It  is  rendered  possible  by  its  general 
*^,™»g     correspondence  with  the  moral  sentiments  of  the  nation  in 

public  '' 

tjinpathy.  which  it  exists,  and  if  it  habitually  violated  those  sentiments 
in  any  considerable  degree  it  would  not  be  endured.  It  is, 
therefore,  absolutely  necessary  that  legal  definitions  of  crimes 
should  be  based  upon  moral  distinctions,  whatever  may  be  the 
difficulty  of  ascertaining  with  precision  what  those  distinc- 
tions are ;  and  it  will  be  found  in  practice  impossible  to  attach 
to  the  words  "  malice "  and  "  malicious  "  any  other  meaning 
than  that  which  properly  belongs  to  them  of  wickedness  and 
wicked. 
Real  It  is  easy  to  exaggerate  the  vagueness  of  these  words.    In 

vamleneL  ^^Jity,  the  difficulty  lies  not  in  the  use  of  the  words  them- 
of  moral  selvcs,  but  in  the  theories  by  which  we  try  to  explain  them, 
cnns.  ^j^^  proposition  that  lying  is  wicked  is  imderstood  by 
millions  who  are  ignorant  of  the  very  existence  of  all  moral 
theories  whatever.  It  means  that»  in  point  of  fact,  it  is  blamed 
and  under  certain  circumstances  pimished.  The  reasons  why 
it  is  blamed  and  pimished  are  collateral  to  the  fEtct,  and  it  is 
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with  the  feet  and  not  with  the  theories  about  them  that  the  Ch  \r.  iil 
law  is  concerned. 

Whatever  may  be  the  want  of  precision  of  these  words,  Generality 
it  has  in  practice  been  remedied  by  experience.    The  con-  J^^Jdntv^^ 
sequence  of  making  malice  in  general  terms  a  necessary  by  judicial 
element  of  crime  is,  that  certain  acts,  as,  for  example,  the      ***°°*' 
destruction  of  life,  or  the  appropriation  of  what  belongs  to 
another,  are  declared  to  h^  primd  fcLcie  wicked  actions,  though 
circumstances  may  exist  by  which  their  wickedness  is  either 
removed  or  diminished.    In  the  course  of  time  experience 
shows  what  these  circumstances  are,  and  thus  a  technically 
exact  conception  of  both  theft  and  murder  is  gradually  at- 
tainedy  although  the  original  definition  of  each  contained  a 
term  which  was  indefinite  when  it  was  first  used.    Thus  in 
the  case  of  murder,  when  one  man  kills  another,  the  presump- 
tion is  that  he  did  so  maliciously,  and  so  committed  murder ; 
but  this  presumption  may  be  rebutted  by  showing  that  the 
act  was  done  in  self-defence,  or  imder  certain  specified  pro- 
vocations, or  by  certain  forms  of  negligence. 

If  it  be  asked  why,  under  these  circumstances,  the  term  Reason  for 
malice  should  be  retained,  and  why  murder  (for  example)  Jae^wor 
should  not  be  defined  to  mean  the  killing  of  a  man  under  malice. 
any  other  circumstances  than  those  specified,  the  answer  is, 
that  the  word  is  convenient,  because  it  sums  up  in  a  signifi- 
cant way  many  distinct  propositions ;  and  also  because  it  is 
possible,  though  improbable,  that  new  cases  may  arisein  which 
it  would  be  necessary  to  use  it  in  its  natural  sensa  Suppose, 
for  example,  that  in  a  wreck,  fire,  or  other  catastrophe,  a  by- 
stander were  to  kill  one  person  for  the  sake  of  saving  another ; 
the  question  whether  or  not  this  was  murder  would  turn  on 
the  question  whether  it  was  or  was  not  identical  in  principle 
with  acts  which  the  law  has  determined  to  be  malicious  or 
wicked.  The  general  result  of  the  use  of  the  word  malice, 
and  of  the  doctrine  that  malice  is  an  essential  element  of 
crime,  is  to  throw  upon  perspns  who  commit  acts  of  a  par- 
ticular class  the  burden  of  proving  that  they  were  not  done 
under  the  circumstances  contemplated  by  the  l^islature,  but 
at  the  same  time  to  permit  them  to  give  evidence  to  that 
effect. 
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Chap.  Ill,  The  degree  of  vagueness  thus  introduced  differs  in  different 
Diflferent  cases.  In  some  instances  a  good  deal  still  remains.  The 
^^^^e^s  law  against  malicious  injuries  to  property  supplies  a  good 
in  different  illustration.     By  the  24  &  25  Vic.  c.  97,  s.  51,  punishments 

cases*  '  '  A 

are  provided  for  persons  who  "imlawfully  and  maliciously 
"  commit  any  damage,  injury,  or  spoil,  •  to  or  upon  any  real 
"  or  personal  property  whatsoever,**  to  the  value  of  £5  or  up- 
wards. A  man  breaks  a  valuable  article — a  vase  or  a  statue 
in  a  shop.  If  the  evidence  proved  that  he  had  done  so  by  a 
voluntary  and  intentional  act,  it  would  be  presumed  to  be  a 
malicious  one,  imless  he  could  rebut  the  presumption,  but  he 
would  be  at  liberty  to  rebut  it.  Suppose,  for  instance,  he 
could  prove  that  he  supposed  that  he  had  the  owner's  leave 
to  do  what  he  did — this  would  be  a  defence  to  an  indictment, 
because  it  would  disprove  malice,  but  the  act  would  still  be 
imlawful,  and  would  expose  the  wrong  doer  to  a  civil  action. 
His  conduct  might  be  foolish,  but  would  not  be  wicked ;  it 
would  entitle  the  owner  of  the  article  to  compensation,  but 
would  not  expose  the  agent  to  punishment. 

This  illustration  proceeds  on  the  principle  that  malicious 
means  wicked,  and  its  truth  can  be  denied  by  no  one  who  is 
not  prepared  to  contend  that  the  word  "malicious"  in  the 
statute  referred  to  is  mere  surplusage,  and  that  the  law  subjects 
to  imprisonment  and  hard  labour,  or  if  the  act  complained 
of  be  done  at  night,  to  penal  servitude,  every  person  who 
exposes  himself  to  a  civil  action  for  damaging  his  neighbour's 
property.  No  doubt  the  word  "maliciously"  in  the  act  in 
question  is  as  yet  extremely  vague,  whilst  the  "  malice  afore- 
thought "  charged  in  indictments  for  murder  is  perfectly,  or 
almost  perfectly,  specific ;  but  the  reason  of  this  is  that  the 
importance  and  antiquity  of  the  second  phrase  have  made  it 
the  subject  of  so  many  judicial  decisions  that  it  has  been 
reduced  to  certainty,  whereas  the  word  "  maliciously  "  in  the 
modem  act  has  not.  Judicial  legislation  has  determined  what 
sorts  of  killing  are  wicked,  but  it  has  not  determined  with 
anything  like  the  same  precision  what  sorts  of  injuries  to 
property  are  wicked. 

The  practical  importance  of  this  inquiry  into  the  consti- 
tuent elements  of  crime  is  best  shown  by  its  application  to 
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the  question  of  responsibility ;  that  is,  the  question,  Whether  Chap.  hi. 
any  and  what  classes  of  persons  ought  to  be  exempted  fix)m  Appiica- 
punishment  for  their  crimes.     If  a  crime  is  defined  as  an  act  these  prin- 
punished  by  the  law,  this  question  suggests  a  contradiction  in  ^*P^^*  ^?, . 

^  J  '  ^  00  responsibi- 

tenns,  for  where  there  is  no  liability  to  punishment,  there  can  lity  for 
be  no  crime.  A  question  substantially  the  same  may  be  put  ^"***- 
in  another  shape — ^whether  there  can  be  any  general  causes 
which  prevent  actions  from  being  criminal  which  woidd  other- 
wise have  been  so?  The  foregoing  observations  supply  the 
answer.  Since  intention  and  will  are  essential  to  every  act ; 
and  intention,  will,  and  malice  to  every  crime ;  the  absence  of 
either  intention  or  will  wiU  prevent  any  occurrence  from  being 
an  action,  and  the  absence  of  malice,  in  its  general  or  specific 
form,  as  the  case  may  be,  will  prevent  any  action  from  being 
a  crime.  This  absence  may  be  inferred,  not  only  from  the 
particular  circumstances  of  the  case,  but  from  certain  general 
considerations.  In  every  instance,  however,  the  question  is 
the  same,  namely,  whether  or  not  the  elements  necessary  to 
constitute  crime  did,  or  did  not,  meet  together  on  the  par- 
ticular occasion  in  question. 

The  question  of  responsibility  (which  means  nothing  more  Responsi. 
than  Uabiliiy  to  punishment)  is  often  treated  as  if  certain  defi-  ^^^^l^ 
nite  classes  of  persons — infants,  married  women,  or  lunatics  relating 
— ^were  as  such  irresponsible.     In  truth,  it  is  always  a  ques-  cksses,  but 
tion  of  fact,  did  the  person  in  question  do  the  forbidden  act  t®  '^^yi- 
wilfdlly  and  maliciously?    The  infancy,  coverture,  or  mad- 
ness, are  no  more  than  evidence — capable,  in  most  cases,  of 
being  rebutted — ^to  show  that  the  matter  done  was  either 
not  wiKul,  not  intentional  (in  the  widest  sense  of  the  word), 
or  not  malicious. 

This  appears  to  be  the  general  result  of  the  authorities  Infants  and 
upon  the  subject,  though  with  respect  to  the  cases  of  infants  women. 
and  married  women  the  proposition  requires  limitations  which 
it  is  unnecessary  to  enter  upon  here. 

As  a  matter  of  principle,  there  can  be  no  doubt  that  in 
every  case  it  ought  to  be  a  question  for  the  jury,  whether  or 
no  tiie  woman  has,  in  fact,  acted  under  her  husband's  com- 
pulsion, and  whether  or  no  the  child  had,  in  fact,  a  sufficient 
degree  of  reason  to  understand  its  own  act,  and  to  combine 
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Case  of 
madness. 


Madness  is 
evidence  in 
support  of 
a  traverse 
of  inten- 
tion, will, 
or  malice 


Descrip- 
tion ot 
sanity. 


intention,  wUl,  and  malice.  The  fact  that  the  husband  was 
present  is,  by  the  law  as  it  stands,  conclusive  evidence  in 
certain  cases  against  the  free  agency  of  the  wife.  The  feet 
that  the  child  is  under  seven  is  conclusive  evidence  against 
its  capacity.  The  first  rule  often  works  gross  injustice.  The 
second  is  nugatory.  No  jury  would  ever  convict  a  child 
under  seven. 

The  only  case  which  presents  any  real  diflBculty,  or  requires 
any  detailed  examination,  is  that  of  madness.  Great  dis- 
cuiion  has  arisen  respecting  it,  and  the  improvement  of 
medical  science  has  both  thrown  much  light  upon  the  subject 
and  shown  the  existence  of  new  difficulties  which  were 
formerly  unsuspected.  The  great  interest  of  the  subject 
will,  I  hope,  justify  a  somewhat  minute  investigation  of  the 
relation  of  madness  to  the  criminal  law. 

A  crime  being  an  act  punished  by  the  law  as  voluntary, 
intentional,  and  malicious,  and  the  act  being  admitted,  or 
proved,  the  only  way  in  which  criminality  can  be  disproved 
is  by  rebutting  the  ordinary  presimiptions  of  will,  inten- 
tion, or  malice.  K  either  of  these  presumptions  is  rebutted, 
crime  is  disproved.  How  is  either  of  these  three  proposi- 
tions affected  by  proof  that  an  accused  person  is  mad?  This 
depends  upon  the  answer  to  the  questions,  what  is  meant  by 
sanity,  and  what  by  madness  ?  They  cannot  be  answered 
completely,  but  an  approach  to  answers  sufficiently  exact  for 
practical  purposes  may  readUy  be  mada 

There  are  some  settled  points  relating  to  human  conduct 
which  admit  of  no  doubt  at  aU,  and  which  are  assumed  as 
the  basis,  not  only  of  the  administration  of  justice,  but  of  the 
transaction  of  all  human  affairs.  One  of  these  points  is,  that 
there  is  a  normal  state  in  which  aU  human  creatures  act  on 
the  same  principles,  and  that  the  infinite  variety  of  con- 
duct which  they  display  in  that  state  arises  from  the  dif- 
ferent manner  in  which  these  principles  are  applied  to  facts, 
and  in  which  the  facts  themselves  are  apprehended.  All 
men,  for  example,  shim  pain ;  but  some  men  are  much,  and 
others  hardly  at  all,  affected  by  the  prospect  of  futxire  pain. 
Moreover,  experience  proves  that  persons  in  this  normal  state 
may  be  presumed  to  possess  a  certain  degree  of  knowledge 
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by  which  their  conduct  is  aflfectecL  For  example,  it  may  be  Chap.  hi. 
presumed  that  every  one  is  acquainted  with  the  meaning  * 
of  common  words,  and  with  certain  familiar  propositions 
in  which  they  are  employed.  Thus  the  administration  of 
justice  rests  on  the  principle  that  every  one  knows  the  law 
and  fears  its  punishments.  No  one  makes  laws  for  cattle. 
The  general  meaning  of  sanity  is,  that  the  person  of  whom  it 
is  predicated  conducts  himself  in  this  normal  manner,  that 
he  is  acquainted  with  the  circumstances  by  which  he  is  sur- 
rounded, that  he  has  objects  in  view  in  his  actions,  and  that 
he  r^olates  his  conduct  with  reference  to  them  and  to  the 
general  considerations  which  affect  matters  of  that  class. 

Several  important  consequences  flow  from  this  view  of  Sanity  is  a 
sanity.    In  the  first  place,  it  is  to  be  observed  that  it  is  2onduc^ 
a  state  neither  of  the  mind,  nor  of  the  body,  but  of  the  ^^}'^ 
conduct.    The  questions  whether  there  is  any,   and  what  body, 
difference,  between  the  mind  and  the  body;  how  they  are 
connected ;  and  what  is  the  boundary  between  them ;  form  the 
provinces  of  physiology  and  psychology.     They  are  foreign 
to  law.     Whether  the  soul  and  the  body  are  two  distinct 
things  mysteriously  connected;  whether  the  soul  is  a  mere 
function  of  the  body ;  whether  the  body  is  a  collection  of 
impressions  on  the  mind ;  are  important  problems  :  but  the 
affirmative  or  negative  of  any  one  of  them,  or  of  some  totally 
different  proposition  on  the  subject,  might  be  true,  without 
affecting  in  the  smallest  degiee  the  administration  of  criminal 
justice,  or  the  relation  of  madness  to  responsibility ;   for, 
whatever  may  be  the  truth  upon  this  subject,  it  will  always 
be-  equally  possible  to  say  whether  in  a  given  instance  the 
conduct  of  a  given  person  does  or  does  not  generically  re- 
semble the  conduct  of  the  bulk  of  mankind. 

From  tins  follows  an  inference  which  vitally  affects  the  Different 
whole  subject  of  the  present  inquhy,  and  will  be  found,  on  ^^  j^^. 
examination,  to  solve  most  of  the  difficulties  which  are  raised  y«"  ^^ 
about  it      It  is   that   lawyers  and  physicians  mean  two  use  the 
different  things  by  the  word  "  madness."    A  lawyer  means  «°'^d.»' 
conduct  of  a  certain  character.     A  physician  means  a  certain 
disease,  one  of  the  effects  of  which  is  to  produce  such  conduct 
If  the  pathological  character  of  madness  could  be  accurately 


88  T^he  Definition  of  Crime  in  General. 

Chap.  III.  ascertained,  the  diflference  would  be  perfectly  clear.  Suppose, 
for  example,  it  were  shown  to  consist  in  obscure  infleunmation 
of  the  brain.  It  would  obviously  be  monstrous  to  set  aside  a 
perfectly  reasonable  will,  made  with  every  circumstance  of 
deliberation  and  reflection,  because,  after  the  testator*s  death, 
it  was  proved,  by  dissection,  that  at  the  time  of  executing  the 
will,  he  had  obscure  inflanmiation  of  the  brain ;  yet  this  would 
be  demonstrative  proof  that  in  the  medical  sense  of  the  word 
he  was  mad. 
Sane  con-  In  the  next  place,  it  must  be  observed  that  the  resemblance 
sembles  ^  ^^®  conduct  of  other  men  required  to  constitute  sane 
other  sane  behaviour  is  generic  and  not  specific,  or  if  the  terms  are  pre- 
generically,  ferred,  not  substantial,  but  formal  Any  degree  of  ignorance, 
fi^i'^*  vice,  or  foUy,  is  perfectly  consistent  with  it.  A  man  murders 
his  father,  robs  him  of  55.,  and  conceals  his  crime  so  clumsily 
as  to  insure  his  own  detection.  In  what  sense  is  this  conduct 
sane  ?  It  is  sane  because  there  is  an  object  proposed  founded 
on  an  ordinary  motive — the  desire  of  gain — ^the  rational 
adaptation  of  means  to  end,  marks  of  intelligence  as  to  the 
nature  of  life  and  death,  and  the  opportunity  which  a  man's 
death  affords  of  taking  his  goods,  together  with  knowledge 
that  a  murder  requires  conceahnent  to  avoid  punishment 
It  is  an  act  of  which  the  most  intelligent  animal,  a  dog,  or 
an  elephant,  would  be  incapable. 
Motives.  The  consideration  that  sanity  of  behaviour  depends  on  a 
generic  resemblance  to  the  conduct  of  other  men,  solves  some 
difficulties  which  are  often  raised  on  the  question  of  motiva 
It  is  constantly  said,  both  by  judges  and  by  coimsel,  that  the 
proof,  or  absence  of  proof  of  motive,  is  an  unimportant  matter 
in  a  criminal  trial,  because  the  motives  of  men  are  so  various 
as  to  defy  calculation.  This  is  true  ;  but  it  does  not  follow 
that  the  question  whether  the  act  was  done  without  any  such 
motive  as  acts  on  the  bulk  of  mankind,  is  immaterial  or 
insolubla  There  are  motives  for  all  acts,  even  the  maddest, 
and  it  is  frequently  impossible  to  assign  them  specifically ; 
but  it  is  generally  possible  to  form  an  opinion  whether  a 
given  act  was  done  from  some  unknown  mad  motive,  or  from 
some  unknown  sane  motive.  Two  men  who  have  always 
lived  on  apparently  afiPectionate  terms  with  their  wives,  kill 
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them.  One  does  so  by  poison,  secretly  procured  and  admi-  chap.  III. 
nistered.  The  other,  without  provocation  or  warning,  starts 
up  at  a  dinner-table,  in  the  presence  of  twenty  people,  and 
stabs  his  wife.  The  motives  of  each  are,  and  may  remain 
for  ever,  absolutely  unknown ;  but  the  circumstances  of  the 
two  cases  are  primd  facie  evidence  (liable,  of  course,  to  be 
enforced  or  rebutted  by  other  circumstances)  that  the  one 
man  had  some  common  imknown  motive — such  as  ill-will, 
jealousy,  or  the  like,  and  that  the  other  acted  in  consequence 
of  some  motive  supplied  by  disease,  such  &s  a  sudden  insane 
impulse,  the  existence  of  which,  if  beUeved  by  the  jury,  would 
have  an  important  bearing  on  the  guHt  of  the  prisoner. 

Such  being  the  general  nature  of  sanity  and  madness,  how 
does  the  existence  of  either  aflfect  the  three  propositions  that 
a  given  act  was  intentional,  that  it  w£ts  wilful,  and  that  it 
was  malicious,  or  either  of  them ;  and  how  is  the  fact  of  its 
existence  to  be  proved  ? 

The  sanity  of  a  man's  conduct  involves  the  presence  of  Sanity 
intention  and  will  on  all  ordinary  occasions,  for  the  reasons  p,^nce  01 
already  explained ;  and  if  the  action  belongs  to  one  of  the  intention 
classes  of  actions  which  the  law  forbids,  the  law  presumes  it 
to  be  malicious  or  wicked.     The  general  effect  of  this  pre- 
sumption I  have  already  described  ;  but  it  may  be  asked,  how 
proof  that  a  man  is  mad  ever  tends  to  rebut  it  ?    Suppose,  it 
may  be  said,  a  man  does  not  behave  himself  like  other  people ; 
how  does  that  affect  the  character  of  his  actions  ?    The  law 
says  it  is  wicked  to  set  fire  to  a  house.    How  does  the  mad- 
ness of  a  man  who  has  done  so  affect  this  affirmation  ?    It  may 
be  a  wicked  act,  though  he  may  not  have  known  it,  or  could 
not  have  helped  it.    In  order  to  answer  this  question,  it  is  Why  proof 
necessary  to  enter  into  the  matter  more  fully.    What,  then,  is  ^ay  reb^ 
the  precise  meaning  of  the  proposition  that  an  act  is  wicked  ?  presump- 
It  is,  that  it  is  condemned  by  some  system  of  morality  which  xrmlicc  or 
the  person  using  the  word  "  wicked  "  affirms  to  be  trua     For  wicked- 
example,  a  man  who  said,  *'  I  think  it  wicked  for  first  cousins  Meaning 
to  marry,"  would  mean,  I  affirm  a  certain  system  of  morals  to  °^-^^ 
be  true,  which  system  condemns  such  marriages,  it  might  be 
on  the  ground  of  utility,  or  it  might  be  on  the  ground  of  an 
express  divine  prohibition. 
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Chap.  III.      Does,  then,  the  law  aflftrm  any,  and  if  so  what,  system  of 
How  far     morals  to  be  true  ?    The  law  makes  no  such  aflarmation.     It 

the  law 

recognises   ^^^  nothing  whatever  to  do  with  truth.     It  is  an  exclusively 
morality,     practical  system,  invented  and  maintained  for  the  purposes  of 
an  actually  existing  state  of  society.     But  though  the  law  is 
entirely  independent  of  all  moral  speculation,  and  though  tlie 
judges  who  administer  it  are  and  ought  to  be  deaf  to  all 
arguments  drawn  from  such  a  source,  it  constantly  refers  to, 
and  for  particular  purposes  notices,  the  moral  sentiments 
which,  as  a  matter  of  fact,  are  generally  entertained  in  the 
nation  in  which  it  is   established.      Thus  the  rule  as  to 
privileged  communications  in  cases  of  libel,  recognises  "  moral 
and  social  duties  of  imperfect  obligation,"  as  having  the  legal 
effect  of  justifying  communications  which  might  otherwise  be 
actionable,  and  perhaps  indictable.*    The  greater  part  of  the 
law  of  contracts  is  an  amplification  of  moral  rules  about 
justice  and  good  faith,  which  have  never  been  invested  with 
authority  by  direct  legislation.     The  Court  of  Queen's  Bench 
has   claimed  the  powers  of  a  tyastos  morvm,  and  punishes 
many  acts  on  the  ground  that  they  are  outrages   on  the 
established  morality  of  the  nation.    This  is  the  only  ground 
on  which  the  punishment  of  blasphemy,   or  the  admini- 
stration of  the  law  relating  to  libel  and  conspiracy,  can  be 
understood. 
Moral  sys-       It  thus  appears  that  the  system  of  morality  tacitly  referred 
lUsed  ^r^'  ^  ^7  *^®  ^^®  ^^  ^^  word  "  malice,"  is  that  system,  or  rather 
the  word^  the  aggregate  of  those  moral  sentiments,  which,  as  a  fact,  are 
generally  entertained  in  the  nation.   Of  all  sentiments  relating 
Existing      to  morality,  the  most  general,  both  in  its  application  and 
moiSs°     ^  ^^  existence,  is,  that  those  acts  only  are  condemned  by 
considers     morality  which  are  done  by  a  person  who  knows  that  they 
of  moral      ^'^  SO  Condemned,  and  has  the  power  of  abstaining  bom 
distinc-       them.    The  fact  that  a  man  does  know  that  they  are  con- 

tions  and  '' 

power  over  demned  is  generally  inferred  from  his   possession  of  the 

Mn^^to*   ^^^^^  means  of  knowledge,  which  are  such  mental  power, 

guilt.  composure,  and  information  as  are  necessary  to  enable  him 

to  understand  the  meaning  of  common  propositions,  and  the 

immediate  and  ordinary  consequences  of  actions.     The  fsxX 

*  Harrison  v.  Bosh,  5  EIL  and  BL  844. 
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that  he  has  the  power  of  abstaining  is  inferred  firom  the  fact  Chap.  III. 
that  he  acts  like  other  people,  and  can  be  rebutted  only  by 
proof  that  he  does  not. 

All  this  may  be  summed  up  in  the  two  ordinary  phrases — 
that  the  presumption  of  malice  is  rebutted  by  proof  that  the 
person  who  did  the  act  could  not  know  that  it  was  wrong,  or 
could  not  help  doing  it.  It  is  most  improbable  that  any  jury 
should  ever  be  misled  by  the  simple  question,  Did  he  know 
it  was  wrong?  Could  he  help  it?  But  when  the  matter  is 
searched  into,  questions  may  be  raised  which  require  the 
forgoing  explanations. 

These  principles  clearly  define  the  questions  which  can  Illustra- 
arise  on  criminal  trials  in  relation  to  the  sanity  or  madness  of  sl^rt^of  cvi- 
the  prisoner.    The  question  to  be  tried  is,  whether  the  prisoner  dcnce  uau- 
acted  with  intention,  will,  and  malice.     In  popular  language,  in  the  trials 
Was  it  his  act?    Could  he  help  it?    Did  he  know  it  was  ^^""?^ 

'^  people. 

wrong  ?  The  general  presumption  of  law  is  in  favour  of  the 
.affirmative  of  each  of  these  propositions.  The  proof  of  the 
negative  is  generally  sustained  by  evidence  to  show  either 
that  the  prisoner's  conduct  on  the  particular  occasion  in 
question  was  mad,  or  that  he  had  a  disease  which  raised  the 
presumption  that  it  was  so.  When  evidence  on  each  head 
is  produced,  the  task  of  the  jury  is  generally  easy;  and 
such  cases  constantly  occur.  A  woman  consulted  a  doctor 
as  to  pains  in  her  head,  loss  of  appetite,  and  low  spirits, 
shortly  after  her  confinement.  She  suffered  from  religious 
despondency,  got  up  in  the  night,  and  drowned  four  of  her 
children  in  the  cistern ;  she  admitted  the  fact,  but  said  that  a 
dark  figure  appeared  to  her  and  said  God  had  ordered  her  to 
do  so,  as  it  was  better  for  the  children  to  die  young  than  to 
grow  up  to  be  wicked.  They  had  been  using  bad  language 
just  before.*  Here  there  could  be  no  difficulty  in  deciding  that 
the  prisoner  did  not  know  that  the  act  was  wrong,  because 
bodily  disease,  of  which  there  was  independent  evidence,  had 
introduced  delusions  into  her  mind,  by  which  her  power  of 
understanding  the  character  of  her  conduct  was  destroyed. 

Where  evidence  on  one  head  only  is  produced,  questions  of 
the  utmost  delicacy  arise ;  but  the  difficulty  is  for  the  jury, 

*  R.  V.  Wilson,  Lincoln  Stunmer  Assizes,  1861. 
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Chap.  III.  not  for  the  judge.     The  principle  of  law  is  perfectly  plain, 

^»^cult^  but  the  conflict  of  evidence  both  may,  and  constantly  does, 

is  a  diffi-  make  a  decision  very  difficult.     In  illustration  of  this,  I  will 

cultyfor  mate  some  observations  on  the  forms  of  eccentric  conduct 

the  jury. 

or  madness  generally  given  in   evidence  to   disprove  the 
presumption  that  a  particular  act  was  intentional,  wilful, 
or  malicious.     The  most  important  of  these  are  generally 
described  as  partial  insanity;  monomania,  or  delusion;  im- 
pulsive insanity,  which  is  sometimes  subdivided  into  par- 
ticular species,  such   as   phonomania    or    murder-madness, 
kleptmnania   or    theft-madness,    and  pyrmnania    or    arson- 
madness;  and  moral  insanity.    The  cases  of  total  insanity 
and  idiocy  call  for  no  remark. 
Partial  in-       The  most  important  of  these  is  what  Lord  Hale  describes 
E^mwiia!^'  ^  partial  insanity.     It  has  also  been  called  monomania ;  and 
and  it  appears  to  me  not  to  differ  for  legal  purposes  from  the 

e  usion,     existence  of  insane  delusions  on  particular  subjects,  which 
leave  the  thoughts  unaffected  on  other  subjects.     How  does 
the  existence  of  such  a  disease  affect  the  criminality  of  a 
maydis-      given  act?    It  may  do  so  in  two  ways.    In  the  first  place, 
^mcfoiSS"  ^^  ^^y  ^^  evidence  to  disprove  the  presence  of  the  kind  of 
of  malice,    malice  required  by  the  law  to  constitute  the  particular  crime 
of  which  the  prisoner  is  accused.     A  man  is  tried  for  wound- 
ing with  intent  to  murder.     It  is  proved  that  he  inflicted  the 
wound  under  a  delusion  that  he  was  breaking  a  jar.    The 
intent  to  murder  is  disproved,  and  the  prisoner  must  be 
acquitted ;  but  if  he  would  have  had  no  right  to  break  the 
supposed  jar,  he  might  be  convicted  of  an  unlawful  and  mali- 
cious wounding.    Wrongfully  to  break  a  jar  is  a  malicious 
act ;  and  if  a  man  wounds  another  in  so  doing,  he  wounds 
him  unlawfully  and  maliciously.    In  other  words,  the  delusion 
must  for  the  purposes  of  the  trial  be  taken  to  be  true, 
is  evidence      This,  however,  is  a  rare  and  comparatively  unimportant 
maEoe^^^  application  of  the  existence  of  partial  insanity  or  insane  de- 
general,      lusion.    Its  great  importance  is,  that  it  is  evidence  to  show 
that  the  prisoner's  mind  was  so  disturbed  that  he  did  not 
know  that  the  act  was  wrong,  that  he  could  not  form  a 
reasonable  judgment  on  it.     The  application  of  this  evidence 
to  particular  facts  is.  a  matter  of  the  greatest  nicety. 
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Ulustrations  show  this  better  than  generalities.    A  pro-  Chap.  ill. 
fessional  highway  robber  shoots  a  man  and  robs  him,  buries  lUustra- 
the  body  in  a  ditch,  disguises  and  hides  himself,  and  flies 
from  justice.     It  is  proved  that  he  had  an  insane  delusion, 
that  his  little  finger  had  five  joints  in  it.     If  the  evidence 
stopped  there,  it  would  afford  as  little  excuse  as  if  he  had 
mistaken  his  victim's  name,  yet  it  would  prove  a  clear  case 
of  the  co-existence  of  insane  delusion  and  criminal  respon- 
sibility.    The  concealment  and  flight  would  be  strong  evi- 
dence to  show  that  he  knew  the  act  was  wrong.     If  he  waited 
to  commit  the  murder  till  no  one  was  by,  it  would  be  strong 
evidence  that  he  could  have  helped  doing  it  at  all ;  besides,  the 
course  of  the  man's  life,  which  could  probably  be  given  in 
evidence  on  such  an  occasion,  would  go  far  to  show  that  the 
act  was  sane  and  malicious.    Circumstances,  however,  might 
exist,  which  would  convert  the  delusion  specified  into  strong 
evidence  against  malice.     Suppose  it  came   on  after  some 
violent  disease,  and  was  accompanied  by  great  extravagance 
of  conduct,  and  by  other  circumstances  tending  to  show  that 
the  person  accused  had  committed  the  acts  in  question  not 
with  any  knowledge  of  their  character,  but  because  before  he 
went  mad  he  had  led  a  life  of  crime  and  was  thus  led  to 
violence  and  plunder  by  old    associations ;    this  would  be 
strong  evidence  against  the  existence  of  malice.     By  suppos- 
ing new  fects  on  the  one  side  or  the  other  any  degree  of 
difficulty  may  be  introduced  into  the  decision  of  particular 
cases,  though  the  question  to  be  decided  remains  unaltered.  In 
illustration  of  this  I  have  given  at  the  end  of  the  volume  a 
fiill  account  of  the  famous  case  of  William  Dove,  tried  at 
York  in  1856. 

The  consideration  of  delusions  affords  an  answer  to  a  Prisoner 
plausible  theory  sometimes  put  forward  as  to  the  law  upon  J^at  Ae  act 
this  subject  It  is  sometimes  said  that  the  knowledge  required  is  wrong 
to  constitute  malice  is  not  a  knowledge  that  a  given  act  is  inereiy 
wrong,  but  a  knowledge  that  it  is  illegal.    If  this  were  true,  iUegaL 
it  would  set  the  law  in  opposition  to  those  moral  sentiments 
on  which  it  ought  to  be  founded,  for  the  sake  of  obtaining  a 
d^T^  of  precision  not  really  greater  than  that  which  it  pos- 
sesses at  present.    The  following  case  shows  this.    Hadfield 
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is  said  to  have  shot  at  George  III.  under  the  delusion  that  he 
(Hadfield)  was  the  Saviour  of  the  world,  and  that  it  was 
necessary  that  he  should  be  put  to  death  for  the  salvation  of 
mankind.  To  have  put  himself  to  death  would  according  to 
his  view  have  been  a  crime.  He  therefore  did  an  act  for 
which  he  expected  to  be  put  to  death  by  others.  If  this 
account  of  his  delusion  is  true,  as  it  may  be,  Hadfield  not 
only  knew  that  his  act  was  illegal,  but  that  knowledge  was 
the  cause  of  his  ax^.  Yet  surely  such  an  act  ought  not  to  be 
punished,  and  the  law,  as  explained  above,  gives  the  reason, 
namely,  that  Hadfield's  mind  was  in  such  a  strange  condition 
that  he  was  not  in  a  position  to  form  any  reasonable  judg- 
ment on  his  proposed  act,  and  therefore  could  not  know  that 
it  was  wrong,  though  he  did  know  that  it  was  illegal. 

It  should  be  observed  in  conclusion  that  the  importance  of 
isolated  delusions,  as  disproving  a  knowledge  that  a  particular 
act  is  wrong,  is  not  unlikely  to  be  underrated.  They  act  so 
strangely,  and  proceed  apparently  fix)m  causes  so  deeply 
seated,  that  it  is  difficult  to  say  how  they  are  connected  with 
parts  of  the  conduct  apparently  most  remote  from  them.  A 
man  had  an  insane  love  for  windmills,  and  passed  his  time  in 
watching  them.  His  friends,  hoping  the  feuicy  would  pass 
off,  removed  him  to  a  place  where  there  were  no  windmills. 
He  took  a  child  into  a  wood  and  tried  to  murder  it,  hoping, 
as  it  turned  out,  to  be  confined  as  a  punishment  in  some 
place  where  there  were  windmills.*  This  case  shows  that  the 
connexion  between  the  delusion  and  the  act  may  be  as  mad  as 
the  delusion  itseK,  and  such  cases  prove  that  when  the  exis- 
tence of  any  well-marked  delusion  is  shown  in  a  satisfactory 
manner,  juries  ought  to  require  proof  of  express  malice  before 
they  find  that  malice  exists  at  alL 

The  case  of  what  is  called  impulsive  insanity  is  easily  dealt 
with.  It  is  said  that  on  particular  occasions  men  are  seized 
with  irrational  and  irresistible  impulses  to  kill,  to  steal,  or  to 
bum,  and  that  under  the  influence  of  such  impulses  they 
sometimes  commit  acts  which  would  otherwise  be  most  atro- 
cious crimes.    Many  instances  of  the  kind  are  collected  in 

*  Taylor,  Med.  Jur.  921.     See  other  instances  of  the  same  kind  there 
collected. 
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medical  books.  It  would  be  absurd  to  deny  tlie  possibility  chap.  Ill 
that  such  impulses  may  occur,  or  the  fact  that  they  have 
occurred,  and  have  been  acted  on.  Instances  are  also  given 
in  which  the  impulse  was  felt  and  was  resisted.  The  only 
question  which  the  existence  of  such  impulses  can  raise  in 
the  administration  of  criminal  justice  is>  whether  the  parti- 
cular impulse  in  question  was  irresistible  as  well  as  unresisted. 
If  it  were  irresistible,  the  person  accused  is  entitled  to  be 
acquitted,  because  the  act  was  not  voluntary  and  was  not 
properly  his  act  If  the  impulse  was  resistible,  the  fact  that 
it  proceeded  firom  disease  is  no  excuse  at  all.  If  a  man's 
nerves  were  so  irritated  by  a  bab/s  crying  that  he  instantly 
killed  it,  his  act  would  be  murder.  It  would  not  be  less 
murder  if  the  same  irritation  and  the  corresponding  desire 
were  produced  by  some  internal  disease.  The  great  object 
of  the  criminal  law  is  to  induce  people  to  control  their  im- 
pulses, and  there  is  no  reason  why,  if  they  can,  they  should 
not  control  insane  impulses  as  well  as  sane  ones. 

The  proof  that  an  impulse  was  irresistible  depends  princi-  Proof  that 
pally  on  the  circumstances  of  the  particular  case.    The  com-  ^jj^i? 
monest^  and  probably  the  strongest  cases,  are  those  of  women  sistible. 
who,  without  motive  or  concealment,  kUl  their  children  after 
lecovery  from  childbed. 

Moral  insanity  is  said,  by  those  who  use  the  phrase,  to  Moral 
consist  in  a  specific  inability  to  understand  or  act  upon  the  """"*y* 
distinction  between  right  and  wrong,  a  sort  of  moral  colour- 
blindness^ by  which  persons,  sane  in  all  other  respects,  are 
prevented  from  acting  with  reference  to  established  moral 
distinctions.  Whether  such  a  disease  exists,  and  whether 
particular  people  are  affected  by  it,  are  of  course  questions  of 
fact  like  any  otherfr.  No  doubt  if  its  existence  in  a  particular 
case  were  proved,  it  would  be  a  ground  for  acquitting  the 
prisoner,  as  it  would  disprove  malice.  So  it  might"  be  a  good 
defence  to  admit  that  a  man  meant  to  murder  another ;  that 
he  had  loaded  a  pistol  to  shoot  him,  and  pointed  it  at  his 
head ;  but  to  contend  that  it  was  fired  by  a  sudden  involun- 
tary convulsion  of  the  necessary  muscles,  and  not  by  the 
prisoner's  wilL  The  difficulty  is  to  get  the  juiy  to  believe  it 
The  evidence  given  in  support  of  the  assertion  that  a  man 
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Chap. III.  ia  "morally  insane"  is,  generally  speaking,  at  least  as  con- 
sistent with  the  theory  that  he  was  a  great  fool  and  a  great 
rogue,  as  with  the  theory  that  he  was  the  subject  of  a  special 
disease,  the  existence  of  which  is  doubtfuL 

Wisdom  of      ^^®  ®^^  ^^  *^®  ^^^  above  described  has  often  been  blamed. 

the  exist.  Some  persons  have  complained  of  its  laxity,  others,  and  this 
has  been  the  more  frequent  complaint,  of  its  cruelty.  It 
appears  to  me  to  be  perfectly  reasonable.  To  punish  men  for 
acts  which  they  either  could  not  help  or  could  not  know  to 
be  wrong  would  not  really  increase  the  deterring  power  of 
punishment  It  would  only  deprive  it  of  all  the  support 
which  it  derives  from  the  moral  sentiments  of  the  public. 
On  the  other  hand,  to  make  madness  a  plea  in  bar  of  all 
further  proceedings,  so  that  every  one  affected  with  that  dis- 
ease in  any  degree  whatever  might  commit  any  crime  he 
pleased  upon  his  neighbours,  his  keepers,  or  his  companions 
in  a  madhouse,  would  be  dangerous  in  the  extreme.  Madmen 
in  the  present  day  are  treated  with  a  degree  of  humanity  and 
entrusted  with  an  amount  of  freedom  which  were  formerly 
quite  unknown.  It  would  be  impossible  to  allow  this  to  go 
on  if  they  were  deprived  of  the  protection  of  the  law  by  being 
freed  from  aU  responsibility  to  it  Hanwell  and  Colney  Hatch 
contain  thousands  of  inmates  who  associate  together  freely, 
enjoy  many  amusements  in  common,  cultivate  considerable 
pieces  of  land,  and,  subject  to  some  necessary  restrictions,  live 
much  like  sane  people.  Suppose  they  all  knew  that  any  one 
of  them  might  murder,  ravish,  or  mutilate  any  other  without 
the  fear  of  punishment,  the  result  would  be  that  their  liberty 
would  have  to  be  greatly  restrained,  and  that  they  would 
have  to  be  treated  on  the  footing,  not  of  moral  agents  to  be 
governed  by  law,  but  of  animals  to  be  governed  by  force. 

The  law  as  it  stands  allows  to  every  symptom  of  madness 
its  full  weight  as  evidence  that  the  act  done  was  not  a  crime. 
K,  notwithstanding  the  madness  of  the  accused,  he  did  com- 
mit a  crime,  it  is  impossible  to  suggest  any  reason  why  he 
should  not  be  pumshed  for  it  The  state  of  his  mind  might 
no  doubt  form  a  ground  for  a  recommendation  to  mercy,  but 
that  is  a  question  of  discretion.  It  affords  no  reason  why  the 
case  should  be  withdrawn  from  authorities  by  whom  that 
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discretion  is  exercised,  as  their  least  favourable  critics  must  Chap.  III. 
admit,  with  almost  excessive  humanity.* 

*  The  great  authority  as  to  the  law  on  the  subject  of  madness  and  criminal 
responsibility  is  to  be  found  in  the  answers  of  the  judges  to  the  questions 
addressed  to  them  by  the  House  of  Lords  in  consequence  of  the  acquittal  of 
M'Na^ten,  for  the  murder  of  Mr.  Dmmmond  in  1843.  1  Car.  and  Kir.  134. 
The  text  is  little  more  than  an  ex|)an8ion  of  the  principles  stated  in  those 
answers.  The  following  authorities  may  also  be  consulted  on  this  nubject : — 
1  Hale,  Pleas  of  the  Crown,  ch.  iv.  J2.  v.  Arnold,  16  St.  Tr.  764.  R.  v.  Lord 
Ferrers,  19  St  Tr.  886.  R.  v.  Sir  A.  Kinloch,  28  St.  Tr.  891.  R.  v.  Had' 
field,  27  St  Tr.  1282.  R.  v.  Oxford,  9  C.  and  P.  547.  R.  v.  M'NaghUn^ 
published  separately  as  a  pamphlet — see  also  1  Townsend's  St.  Tr.  314.  For 
medical  views  of  the  question  see  Dr.  Forbes  Winslow's  Lettsomian  Lectures  ; 
Dr.  Prichard's  Medical  Jurisprudence  of  Insanity ;  Dr.  Ray's  work  on  the 
same  subject ;  and  Taylor's  Medical  Jurisprudence,  ch.  IxviL 
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CHAPTER  IV. 

THE  CLASSIFICATION  AND  DEFINITION  OF  PARTICULAR 

CRIMES. 


definitions 
of  crimes. 


Chap.  IV.  CRIMES  are  actions  punished  by  the  law.     Hence  the  legis- 
Object  of    lature  may  make  any  action  whatever  criminaL     Thus,  in  the 
reign  of  Henry  VIIL,  every  man  who  was  not  a  householder, 
and  every  woman  who  was  not  of  noble  or  gentle  birth,  was 
forbidden,  by  act  of  parliament,*  to  read  the  New  Testament 
in  English.   Whilst  that  act  was  in  force,  it  was  just  as  much 
a  crime  in  the  bulk  of  the  population  to  read  the  New  Testa- 
ment in  English  as  to  commit  murder;   and  for  the  same 
reason,  for  each  act  was  forbidden  by  the  supreme  power. 
Hence  definitions  of  crime  can  have,  as  such,  "no  other  merit 
than  that  of  expressing  fully  and  cleariy  the  mind  of  the  le- 
gislator ;   and  a  perfect  definition  would  be  one  which,  when 
applied  to  specific  facts,  included  and  excluded,  by  the  mere 
force  of  the  words,  every  case  which  it  was  the  legislator's 
intention  to  include  and  exclude.     Thus,  in  criticising  any  set 
of  definitions  of  crimes,  two  points  require  attention : — the 
degree  in  which  the  definitions  effect  the  intention  of  the 
legislator,  and  the  degree  in  which  the  intention  of  the  legis- 
lator consults  the  interest  of  the  public.     Where  there  is  any 
considerable  disparity  in  the  morals,  in  the  intellects,  or  in 
the  interests  of  those  who  make  and  those  who  have  to  obey 
the  laws,  these  two  questions  may  raise  very  diflTerent  issues. 
In  our  own  time  and  country  they  form,  substantially,  one 
question,  which  may  be  thus  expressed : — How  ought  defini- 
tions of  crime  to  be  framed,  with  a  view  to  the  public  benefits 
produced  by  criminal  law  ? 

The  benefits  which  criminal  law  produces  are  twofold.     In 
the  first  place,  it  prevents  crime  by  terror;   in  the  second 

♦  84  Hen.  VIIL  c.  1. 
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place,  it  regulates,  sanctions,  and  provides  a  legitimate  satis-  Chap.  iv. 
faction  for  the  passion  of  revenge.  I  shall  not  insist  on  the 
importance  of  this  second  advantage,  but  shall  content  myself 
with  referring  those  who  deny  that  it  is  one  to  the  works  of 
the  two  greatest  of  English  moralists,  each  of  whom  was  the 
champion  of  one  of  the  two  great  schools  of  thought  upon  that 
subject — Butler  and  Bentham.*  The  criminal  law  stands  to 
the  passion  of  revenge  in  much  the  same  relation  as  marriage 
to  the  sexual  appetite. 

Of  these  two  advantages,  the  first — the  prevention  of  crime  How  defi- 
by  tenx)r — must,  from  the  nature  of  the  case,  be  co-extensive 


cnmes  are 


with  the  criminal  law.  The  second — the  pleasure  of  revenge  ^^^^^  *<> 
— is  obtained  in  those  cases  only  in  which  the  acts  forbidden 
by  the  law  excite  feelings  of  moral  indignation.  Hence  so 
much  of  the  criminal  law  as  is  intended  to  gratify  the  passion 
of  revenge  is  closely  related  to  morality,  and  in  order  to  under- 
stand the  principles  on  which  crimes  ought  to  be  defined  it 
will  be  necessary  to  point  out  specifically  what  is  the  relation 
between  these  two  subjects. 

The  actions  which  are,  in  fact,  forbidden  by  the  legislature.  Three 
and  are  therefore  crimes,  may  be  divided  into  three  classes.       crimes. 

1.  Gross  violations  of  plain  moral  duties.  Crimes  of  i.  Gross 
violence  and  dishonesty  are  the  commonest  acts  of  this  class.  ^{^^ 
The  prevention  of  such  acts  by  terror  is  a  matter  of  undis-  moral  du- 

ties 

puted  importance.  Their  prevention  by  the  solemn  sanction 
which  criminal  law  gives  to  the  horror  which  they  inspire,  and 
the  deliberate  satisfaction  which  it  affords  to  the  desire  for 
vengeance  which  they  excite,  is  at  least  equally  necessary, 
and,  probably,  far  more  effectual.  Some  men,  probably,  ab- 
stain from  murder  because  they  fear  that,  if  they  committed 
murder,  they  would  be  hung.  Hundreds  of  thousands  abstain 
from  it  because  they  regard  it  with  horror.  One  great  reason 
why  they  regard  it  with  horror  is,  that  murderers  are  hung 
with  the  hearty  approbation  of  all  reasonable  men.  Men  are 
so  constituted  that  the  energy  of  their  moral  sentiments  is 
greatly  increased  by  the  fact  that  they  are  embodied  in  a 

*  Butler's  SermoiiB,  yUL  and  ix.  Bentham's  Principles  of  Legislation, 
voL  ii.  p.  129.  (Dumont).  In  Bentham's  Classification  revenge  is  a  pleasure 
of  maleyolence— one  of  the  15  classes  into  which  he  divided  pleasures. 
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Chap.  IV.  concrete  form.     Even  indiflferent  or  virtuous  acts  will  come  to 
be  condemned  by  the  moral  sentiment  of  particular  times  and 
places,  if  the  law  condemns  them.     The  holding  of  uncommon 
religious  opinions  is  disapproved  of,  to  a  great  extent  because 
people  used  for  a  long  time  to  be  burnt,  and  because  they  are 
still  socially  punished,  for  heresy.    Wicked  acts  often  pass  un- 
reproved  where  the  law  permits  them.    Crimes  against  nature 
are  said  to  inspire  more  horror  in  England  than  elsewhere ;  and, 
probably,  this  is  because  they  have  for  ages  been  treated  in 
this  country  as  capital  crimes.     It  is  this  secondary  effect  of 
criminal  law  which  makes  it  important  that  law  and  morals 
should  harmonise  as  far  as  possible,  so  that  the  one  should 
gratify  the  sentiments  which  the  other  excitea 
1.  Specific       2.  The  second  class  of  actions  forbidden  by  the  legislator 
*h^^  ^^  ^^®  ^^^  which  derive  their  moral  significance  exclusively 
to  the         from  the  fact  that  they  are  forbidden  by  law :  smuggling,  for 
legislator,    jj^g^n^e,  poaching,  or  offences  against  the  Pawnbrokers*  Act 
or  the  Merchant  Shipping  Act.     In  this  case  the  legislator  has 
usually  some  specific  object  in  view ;  and  the  moral  sentiment 
which  a  violation  of  his  command  excites  depends  partly  on 
the  estimate  which  is  formed  by  particular  classes,  or  parti- 
cular people,  of  the  character  of  that  object,  and  partly  on  the 
degree  in  which  respect  for  the  law  as  such  prevails  amongst 
them.     Squires  and  labourers  take  very  different  views  of  the 
criminality  of  poaching.     Englishmen  and  Venetians  take 
very  different  views  of  the  duty  of  obedience  to  law  as  law. 
Hence  the  definition  of  offences  of  this  class  is  a  special 
matter,  little  related  to  broad  principles  of  any  kind,  especially 
to  moral  principles. 
3.  Atucks       ^-  ^^®  V\axi^  class  of  actions  forbidden  by  the  l^islator 
on  the  au-   are  attacks  on  his  own  authority,  or  disobedience  to  it     The 
the"4is-     inost  important  acts  of  this  kind  are  treason,  rebellion,  and  the 
lator.         lii^e  .  b^i;^  besides  these,  most  of  the  private  offences  classed 
by  the  English  law  under  the  general  head  of  misdemeanors 
may  be  referred  to  the  same  class.    Private  libels,  for  instance, 
are  pimished  because  they  tend  to  a  breach  of  the  peace ; 
and  the  most  general  and  one  of  the  most  important  com- 
mands of  the  legislator  is,  that  men  should  keep  the  peaca 
In  the  same  way,  disobedience  to  any  lawful  command  what- 
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ever— disobedience  by  a  mayor  or  sheriflf  to  a  command  by  Chap.  iv. 
the  Queen  to  do  his  official  duties  ;  disobedience  by  any 
person  to  the  lawful  commands  of  a  judge  of  a  Court  of  Eecord 
— a  command,  for  instance,  to  be  silent  in  court ;  disobedience 
to  the  command  of  a  constable  to  assist  in  apprehending  a 
felon ;  disobedience  to  any  command  in  any  public  act  of  par- 
liament— ^is  a  misdemeanor. 

Legal  writers,  in  general,  have  laboured  to  show  the  heinous  Moral  cha- 
guilt  of  crimes  of  this  character — such,  for  instance,  as  high  ^*^jf  ^cu 
treason ;  and  the  horrible  grotesqueness  of  the  punishment 
awarded  to  that  crime  is  a  proof  of  the  eagerness  of  govern- 
ments in  early  times  to  extort,  by  terror,  the  moral  support  of 
their  subjects.  They  met  with  considerable  success  in  this 
enterprisa  The  severity  of  the  criminal  law  has  to  tliis  day 
affixed  infamy  to  the  names  Eebel  and  Traitor.  Contemporary 
history  supplies  instances  of  the  vehemence  and  ingenuity 
with  which  men  contend  against  the  names  instead  of  accept- 
ing them,  and  justifying  the  acts  which  they  denote. 

In  truth,  the  moral  character  of  crimes  of  this  class  differs  Varies  ac- 
indefinitely  according  to  circumstances.  Such  acts  may  be  crrcum^ 
good,  or  bad,  wise,  or  foolish,  in  any  degree.  Thus,  the  noble-  stances. 
men  who  invited  William  III.  to  invade  England  were,  no 
doubt,  traitors.  It  is  equally  certain  that,  in  committing 
a  capital  crime,  they  performed  a  virtuous  and  patriotic 
act.  On  the  other  hand,  Emmett  and  Thistlewood,  who  were 
also  traitors,  committed  acts  of  great  wickedness.  So  a  man 
who  says  that  another  has  committed  ten  murders,  when 
in  fact  he  has  committed  nine  murders  and  an  aggravated 
manslaughter,  is  a  criminal  and  a  libeller,  as  much  as  a  man 
who  said  the  same  thing  of  a  perfectly  innocent  person  ;  yet 
the  crime  of  the  first  person  might  be  a  great  public  service 
and  a  virtuous  action,  whilst  that  of  the  second  might  involve 
the  blackest  guilt  So  disobedience  to  a  lawful  command 
might  show  cowardice  and  treachery,  as  in  the  case  of  a 
magistrate  refusing  or  fearing  to  keep  the  peace.  It  may 
involve  no  moral  guilt  at  aU,  and  be  a  mere  way  of  ascer- 
taining a  matter  of  fact,  or  the  meaning  of  a  phrase,  as  in 
the  case  of  a  surveyor  who  refuses  to  repair  a  road,  or  a 
public  officer  who  doubts  as  to  the  meaning  of  an  act  of 
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Chap.  IV.  parliament,  and  tries  his  liability  by  allowing  himself  to  be 
indicted.^     A    remarkable   illustration  of  this  was  afforded 
by  the  case   of  R,  v.  Jones*  where  the   county  treasurer 
of  Anglesey  was  indicted  for  refusing  to  pay  an  order  of 
the  clerk  of  assize,  allowing  certain  expenses,  on  the  ground 
that  the  order  was  torn  in  half,  so  as  to  conceal  the  items, 
of  which  the  total  was  composed.    He  was  acquitted  on  the 
ground  that  the  order  ought  not  to  have  been  mutilated. 
Different         This  wide  and  important  department  of  the  criminal  law 
Se^e°"  °^  has  thus  only  an  occasional  and  fluctuating  relation  to  morals, 
offences  to  Legislators  are  obliged  to  assume  a  state  of  things,  which  is 
lufd^mcH '^    false  in  fact.     It  is  hardly  too  much  to   say  (though   the 
^^^  expression  requires  apology)  that  they  always  assume  that 

society  is  in  a  state  of  equilibrium,  and  that  any  disturbance  of 
that  equilibrium  is  to  be  punished,  especially  if  it  goes  to  the 
extent  of  forcibly  attacking  the  powers  of  the  legislature 
itself.  There  is  far  more  truth  than  falsehood  in  this ;  but 
the  exceptions  are  large.  Cases  may  arise,  and  have  arisen, 
in  which  mankind  has  been  greatly  benefited  by  attacks  on 
the  authority  of  established  governments,  both  by  deed,  word, 
and  writing ;  and  the  same  is  true  of  attacks  on  the  character 
of  private  persons,  of  resistance  to  commands  prtmd  fade 
lawftd,  and  of  combinations  for  purposes  which  the  existing 
law  condemns.  On  the  other  hand,  supreme  force  is  the 
essence  of  a  government ;  no  institution  would  be  worthy  of 
the  name  which  did  not  punish  with  severity,  and  in  an  un- 
qualified manner,  every  attack  upon  its  existence  or  contempt 
of  its  authority,  whether  morally  right  or  wrong.  The  exist- 
ence of  a  government,  like  that  of  a  bad  man,  may  be  an 
evil  to  itself,  and  to  those  whom  it  rules  ;  but  bad  men  fight 
for  their  lives  as  well  as  good  ones,  and  they  would  be  con- 
temptible, as  well  as  bad,  if  they  did  not  The  true  view  of 
the  character  of  punishments  for  such  offences  was  expressed 
with  characteristic  vigour,  and  not  without  a  coarseness  at 
least  equally  characteristic,  by  the  Lord  Justice  Clerk  of  Scot- 
land, in  reference  to  the  sentence  on  Grerrald,  one  of  the 
persons  convicted  of  sedition  at  Edinburgh,  in  1794: — "We 
"  have  heard  a  great  deal  of  the  innocence  of  his  intentions ; 

•  9  Car.  and  P.  401. 
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"  bUfc  it  was  justly  observed  by  my  brother,   who  spoke  Chap.  IV. 
"  immediately  before  me,  that  taking  his  own  account  of  the 
"  matter  to  be  just,  supposing  that  he  has  acted  from  principle 
and  that  his  motives  are  pure,  I  do  say  that  he  becomes  a 
more  dangerous  member  of  society  than  if  his  conduct  was 
really  criminal,  and  acting  from  criminal  motives."  * 
This  diveigence  and  possible   conflict  between  law  and  Possible 
morals  is  no  more  than  one  of  the  innumerable  illustrations  b^tw^n 
of  the  great  truth  that  good  and  evil  are  inextricably  mixed  ^"^  *"<* 
up  in  the  constitution  of  the  worid,  and  that  unmixed  benefits 
are  not  to  be  expected  from  anything  whatever.     The  diver- 
gence may  be  reduced   to  a  minimum  by  recognising  the 
necessity  of  its  existence,  and  by  framing  the  definitions  of 
the  particular  crimes  included  in  the  class  in  question,  so  as 
to  shock  the  moral  sentiments  of  the  world  as  seldom  and  as 
little  as  possible. 

This  view  of  the  relation  between  criminal  law  and  morality 
shows  that,  in  defining  crimes,  regard  should  always  be  had  to 
the  moral  character  of  the  act  to  be  defined,  so  that  legal 
efifect  may,  if  possible,  be  given  to  the  circumstances  which 
aggravate,  extenuate,  or  remove  moral  guilt  It  also  shows 
that  it  is  in  one  part  only  of  the  province  of  criminal  law 
that  law  and  morals  go  heartily  together.  In  the  other 
provinces  they  are  frequently  independent,  and  sometimes 
conflicting. 

Even  in  regard  to  that  part  of  the  criminal  law  which  Legal  de- 
ought  to  be  based  on  morality,  it  must  be  borne  in  mind  c^not* 
that  it  is  never  possible  to  make  the  legal  definition  of  a  completely 
crime  satisfy  the  moral  sentiment  which  the  crime  excites.  raUenti- 
There  are  two  reasons  for  this.      In  the  first  place,  every  i^ents. 

I   Because 

action  is,  as  I  have  already  shown,  a  complex  matter  made  they  must 
up  of  bodily  motions  and  states  of  mind  inferred  from  them,  refer  prin- 

*  •'  ,  ,  apaily  to 

The  moral  sentiment  with  which  an  act  is  regarded  depends  outward 
far  more  on  the  state  of  mind  inferred   from  the  bodily  ""o^'ons. 
motions  than  on  the  bodily  motions  themselves.      On  the 
other  hand,  both  legal  and  moral  definitions  of  necessity  look, 
in  the  first  instance,  to  the  bodily  motions,  and  regard  the 
state  of  mind  merely  as  an  ingredient,  necessary,  indeed,  to 

*  23  S.  T.  1011-12.    The  energy  of  the  sentiment  excuses  the  grammar. 
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Chap.  IV.  constitute  the  action,  but  to  be  assumed  to  exist  till  it  is 
shown  to  be  absent     Hence,  even  moral  definitions  are  far 
from  satisfying  the  moral  sentiment  which  suggests  them,  and 
legal  definitions  are  still  further  from  doing  so. 
1.  Because      In  the  second  place,  law,  from  its  nature,  must  be  precise, 
be^^  redse.  There  are  many  actions  of  which  it  is  neither  possible  nor 
desirable  to  say  whether  or  not  they  are  moral ;  but  it  is 
essential  to  law  that  it- should  be  possible  to  say  specifically 
of  every  conceivable  act  whether  or  no  it  is  legal.     Hence  the 
dividing  line  between  legal  guilt  and  legal  innocence  will  gene- 
rally pass  between  actions  which  are  not  morally  distinguish- 
able, just  as  moral  definitions,  loose  as  they  are,  will  sometimes 
distinguish  between  actions,  which  will  excite  precisely  the 
same  moral  sentiment.    A  man  who  turns  over  a  bale  of 
goods  in  a  cart  is  a  thief.    He  is  not  if  he  only  handles  it. 
A  man  deceitful  and  false  to  the  heart's  core  may  never  tell  a 
lie.     Both  lawyers  and  casuists  must  be  excused  for  so  much 
of  the  apparent  technicality  of  their  respective  systems  as 
arises  from  the  necessity  of  drawing  definite  lines  round  parti- 
cular classes  of  actions. 
How  de-         Such  being  the  degree  of  moral  value  which  can  be  given 
crlmer^  ^   ^  definitions  of  crime,  it  remains  to  consider  what  is  the  most 
should  be    convenient  mode  of  arranging  and  framing  such  definitions. 
Definitions  of  crimes  are  made  possible  by  the  general  uni- 
formity of  human  actions.     Every  definition  of  a  crime  ought 
to  distinguish  it  both  from  actions  not  criminal  and  from  all 
other  crimes.   Generally  speaking,  both  purposes  are  answei*ed 
at  once.    Any  conceivable  definition  of  murder  would  dis- 
tinguish that  offence  from  coining  or  theft,  as  much  as  from 
innocent  actions  ;  but  there  are  many  cases  in  which  this  is 
not  the  case.     For  instance,  any  definition  of  murder  would 
include  the  case  of  killing  the  king ;  but  this  is  not  murder, 
but  high  treason.     It  is  a  matter  of  great  practical  importance 
to  know  when  it  is  desirable  to  trace  what  may  be  called 
internal  boundaries  between  cognate  crimes,  for  most  of  the 
technicality  and  intricacy  with  which  our  criminal  law  is 
justly  chargeable  arises  from  the  impunity  of  offenders  who 
have  committed  one  crime  and  have  been  tried  for  another 
like  but  legally  distinct  from  it    There  are  only  two  reasons 
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ivlfiiipb  can  justify  distinctions  between  crimes  of  a  substan-  Chap.  IV. 
tially  similar  character.     They  are  differences  in  the  punish-  ^^^  °f " 

•^  ''  ^  cessary  to 

ment  and  difference  in  the  court  competent  to  try  the  offender,  distinguish 
Even  these  distinctions  might  be  greatly  reduced  in  number,  JJ^^ 
if  a  few  clear,  general^  definitions  of  the  commonest  offences  from  each 
were  framed,  based  on  the  moral  resemblances  to  each  other 
of  the  acts  forbidden,  and  if  it  were  enacted  that  particular 
circumstances  should  involve  aggravations  of  punishment. 

With  these  preliminary  observations,  I  now  proceed  to 
examine  the  classifications  and  definitions  of  crimes  which 
form  part  of  the  law  of  England. 

The  most  general  classification  of  crimes  is  the  distribution  Crimes 
of  offences  into  the  three  classes  of  treason,  felony,  and  mis-  ^^^ason 
demeanor.    In  almost  every  system  of  law  some  such  classi-  felony,  or 
fication  occurs,  based  either  upon  the  punishments  attached  meanors. 
to  different  offences,  or  upon  a  difference  in  the  courts  before 
which  they  are  tried.   In  the  Code  Penal,  for  example  (art.  1), 
offences  are  divided  into  contraverUions,  which  are  punished 
by  peines  de  police  ;  ddits,  which  are  punished  by  peines  cor- 
rectionnelles   (imprisonment,  temporary  interdiction  of  civil 
rights,  or  fine) ;  and  crinus,  which  are  punished  by  afflictive 
or  in&mous  punishments  (death,  penal  servitude,  transporta- 
tion, and  a  form  of  imprisonment  called  rechmon).  In  England 
felony  means  a  crime  which  involves  forfeiture,  and  thus  the 
term  includes  treason.*    Misdemeanor  is  a  crime  which  docs 
not  involve  forfeiture.    Felony  ako  involved  the  punishment 
of  death,  as  a  general  rule,  though  in  particular  cases — 
suicide,  for  example,  mayhem,  and  petit  larceny — ^it  did  not 

I  have  already  described  the  original  natui*e  of  this  dis-  incon- 
tinction,  and  the  unsystematic  manner  in  which  subsequent  ^^^^^^^ 
l^slation  has  deprived  it  of  any  sort  of  convenience,  or  even  distinction 
meaning.-f-    The  confusion  resulting  from  it  is  an  admitted  fdony^^d 
defect  in  the  law,  nor  is  it  a  mere  defect  in  form.     It  often  misde- 

j  •         •  •  A  i  .<!        meaner. 

produces  senous  mconvemence.    Any  one  may  arrest  another  .     ^^ 
on  reasonable  suspicion  that  he  has  committed  a  felony,  if 
a  felony  has  been  committed;  but  with  respect  to  mis- 
demeanors  there  is,  generally   speaking,    no    such   power, 
and  this  produces  absurd  results.      In  his  edition  of  the 

•  4  Ste.  Com.  p.  92.  +  Sup.  pp.  63-4. 
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Chap.  IV.  Consolidation  Acts,*  Mr.  Greaves  gives  a  striking  illusfafa- 
tion: — "Any  one  who  has  obtained  a  drove  of  oxen,  or  a 
"  flock  of  sheep,  by  false  pretences,  may  go  quietly  on  his 
"  way,  and  no  one,  not  even  a  peace  officer,  can  apprehend 
"  him  without  a  warrant ;  but  if  a  man  offers  to  sell  any 
**  person  a  bit  of  a  dead  fence  supposed  to  have  been  stolen, 
"  he  not  only  may,  but  is  required  to  be,  apprehended  by  that 

Forfeiture.  "  person."  If  the  law  of  forfeiture  were  ever  enforced, 
which  it  is  not,  the  distinction  between  felony  and  mis- 
demeanor would  produce  revolting  injustice.  It  would  be 
monstrous  that  one  man  should  forfeit  his  property  for  stealing 
a  shilling,  and  that  another  should  retain  his,  though  he  had 
obtained  ten  thousand  poimds  by  conspiracy,  false  pretences. 

Challenge,  or  perjury.  Again,  it  is  equally  absurd  that  in  the  case  of  a 
trifling  theft  the  prisoner  should  have  the  right  of  peremp- 
torily challenging  twenty  jurors,  whilst  a  man  accused  of 
perjury  might  see  his  bitterest  enemy  in  the  jury-box,  and 
be  unable  to  get  rid  of  him  as  a  juror,  unless  he  could  give 
judicial  proof  of  his  enmity. 

Previous         It  is  equally  anomalous,  and  more  likely  to  be  practically 

tions.  inconvenient,  that  a  man  might  make  a  trade  of  obtaining 

goods  by  false  pretences,  and  might  be  convicted  of  doing  so 
repeatedly,  without  being  liable  to  any  heavier  punishment 
than  three  years'  penal  servitude,  whereas  on  a  second  con- 
viction for  felony  he  becomes  liable  to  ten  years'  penal 
servitude.  This  defect  is  partially  remedied  by  sec.  8  of  the 
new  Larceny  Act  (24  &  25  Vic.  c.  98),  which,  however, 
makes  an  arbitrary  distinction  between  a  conviction  for  felony 
after  a  previous  conviction  for  felony,  and  a  conviction  for 
felony  after  a  previous  conviction  for  certain  misdemeanors, 
the  maximum  punishment  in  the  one  case  being  ten,  and  in 
the  other  seven  years*  penal  servitude.  It  omits  altogether 
to  provide  for  the  case  of  a  second  conviction  for  misdemeanor. 
The  substantial  lenity  and  fairness  with  which  the  criminal 
law  is  administered  ought  not  to  be  allowed  to  protect  defects 
like  these.  Times  may  come  in  which  forfeitures  might  be 
exacted  and  prosecutors  might  stand  on  their  strict  rights  as 
to  challenges ;  nor  can  there  be  a  better  time  for  abolishing 

•  P.  146,  note  to  24  &  25  Vic  c  96,  &  108. 
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abuses  than  one  when,  having  become  obsolete,  they  are  prac-  Chap.  iv. 
tically  admitted  to  be  abuses. 

The  distinction  between  treason  and  felony,  such  as  it  is,  is  Treason 
simple  and  obvious.     The  difference  is  specific,  and  is  laid  "*      ^"^* 
down  by  acts  of  parliament  which  are  well  understood,  and 
give  rise  to  no  confusion. 

The  distinction  between  felony  and  misdemeanor  may  appear 
needless.   It  may  be  asked  why  all  crimes  should  not  be  set  on 
the  same  footing?  The  answer  to  this  question  will  be  best  Whether 
arrived  at  by  considering  the  principal  incidents  which  the  tion  of 
law  attaches  to  these  classes  of  offences.     The  most  important  ^"^l^^y  *"^ 

*  misde- 

are  the  three  following  : —  meanor 

1.  Felony  involves  forfeiture,  and  misdemeanor  does  not.      ^i^hl^ 

2.  The  facilities  for  arresting  a  felon  are  greater  than  those  in  what  it 
for  arresting  a  misdemeanant  consists. 

3.  The  mode  of  trial  for  felonies  and  misdemeanors  differs 
in  many  particulars.  Felons,  for  example,  must,  in  general, 
be  tried  upon  an  indictment  or  inquisition.  Misdemeanants 
may  be  proceeded  against  by  information.  Persons  accused 
of  felony  enjoy  the  right  of  peremptory  challenge,  misde- 
meanants do  not ;  and  in  general  a  trial  for  misdemeanor,  as 
already  explained,  much  resembles  the  trial  of  a  civil  action 
for  tort 

These  being  the  principal  distinctions  which,  in  point  of 
fact,  exist  between  felonies  and  misdemeanors,  the  question 
is  whether  it  is  desirable  to  preserve  them,  and  if  so,  whether 
the  line  between  the  two  can  be  drawn  in  such  a  manner  as 
to  avoid  the  confusion  which  at  present  exists  ? 

With  respect  to  forfeiture,  it  appears  desirable  to  abolish  it  Abolition 
altogether.     The  fact  that  it  is  never  exacted  is  sufficient  feitures. 
proof  that  it  is  practically  useless  ;  a  punishment  never  in- 
flicted ought  not  to  be  permitted  to  exist     The  abolition 
of  the  law  of  forfeiture  would  naturally  suggest  the  removal 
of  a  very  serious  defect  in  the  present  law.     As  the  law  Compcnsa- 
now  stands,  no  action  lies  for  a  wrong  done,  if  the  wrong  sons  in- 
amounts  to  a  felony.     This  is  justified  partly  by  the  unmean-  |"J^j^ 
ing  phrase  that  the  private  wrong  is  "  merged  "  in  the  felony ; 
partly  by  the  technical  reason  that  the  felon's  property  is 
transferred  to  the  Crown  on  his  conviction;  partly  by  the 
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Chap.  IV.  apprehension  that  if  crimes  could  be  treated  as  wrongs  they 
would  not  be  otherwise  prosecuted ;  partly  by  the  reflection 
that  the  common  run  of  criminals  are  so  poor  tliat  no  damages 
could  be  got  from  them,  and  that  the  power  which  the  courts 
at  present  possess  of  ordering  the  restitution  of  stolen  pro- 
perty, or  its  proceeds,  is  sufficient  for  practical  purposes. 

Aigumenta      The  last  two  of  these  reasons  are,  no  doubt,  entitled  to 

^Mtit  weight,  but  they  might  be  obviated  with  great  advantage 
by  giving  to  persons  on  whom  crimes  have  been  committed 
a  right,  like  that  which  in  the  French  courts  is  given  to  the 
partie  civile,  of  adding  a  claim  for  damages  to  the  claim  for 
punishment,  which  is  made  by  the  fact  of  prosecutioa  The 
absence  of  such  a  right  is  a  special  defect  in  our  system, 
because  its  leading  characteristic  is,  that  it  leaves  the  prose- 
cution of  crimes  to  private  persons.  Its  recognition  would 
cause  no  inconvenience  or  trouble,  as  the  jury  which  tried 
the  prisoner  might  assess  the  damages  which  might  be  re- 
covered as  in  a  civil  action.  The  practical  importance  of 
such  a  measure  would  not  be  diminished  by  the  fact,  that 
in  the  great  ma,]ority  of  cases  it  would  not  be  used.  Most  of 
the  ordinary  offences  are  committed  by  destitute  people,  but 
cases  not  unfrequently  occur  of  crimes  committed  by  persons 
possessed  of  a  certain  amoimt  of  property,  and  it  is  a  great 
hardship  that  those  who  suffer  from  them  should  receive  no 
compensation.  Murder  or  manslaughter  may  deduce  a  whole 
family  to  want,  and  the  infliction  of  a  felonious  wound  may 
deprive  a  person  of  his  means  of  living.  There  is  no  reason 
why  the  authors  of  such  crimes  should  not  compensate  those 
who  suffer  by  them  when  they  happen  to  be  able  to  do  so.  Such 
an  alteration  would  rather  encourage  than  prevent  the  prose- 
cution of  offences,  and  would  have  aU  the  advantages  which 
the  present  state  of  the  law  could  possibly  afford,  even  if  it 
were  not  practically  a  dead  letter.     It  would  also  be  desirable 

Costs.  that  a  verdict  against  the  prisoner  should  carry  costs  if  the 
court  chose  to  impose  them,  and  that  a  verdict  in  his  favour 
should  give  the  court  the  power  of  awarding  him  costs,  if 
they  thought  fit ;  that  is,  if  they  had  a  positive  opinion  that 
he  was  innocent.  It  is  a  dreadful  hardship  for  an  innocent 
man  to  be  forced  possibly  to  sell  all  he  has  in  the  world  for 
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the  sake  of  proving  his  innocence  and  to  leave  the  court  a  Chap.  IV. 
b^gar.  This  happens  seldom,  no  doubt ;  but  it  does  happen 
sometimes ;  and  the  court  might  safely  be  intrusted  with  the 
power  of  deciding  whether  an  acquittal  meant  merely  that 
the  case  for  the  crown  had  failed,  or  that  the  person  accused 
had  established  his  innocence.  The  expense  to  the  public 
would  be  trifling,  and  the  moral  effect  would  be  considerable. 
If  the  prisoner  is  convicted,  there  can  be  no  reason  why  he 
should  not  be  liable  to  the  costs  if  he  is  able  to  pay  them. 

The  law  of  forfeiture,  therefore,  supplies  no  ground  for  main- 
taining the  distinction  between  felonies  and  misdemeanors. 

With  the  law  of  arrest,  the  case  is  diflbrent.  It  is  obvious  Law  of 
that  there  is  a  large  class  of  offences  whicli  require  to  be  dealt  *'^"**^ 
with  in  the  promptest  manner,  and  that  there  are  others  in 
which  such  promptitude  would  lead  to  monstrous  oppression. 
It  is  equally  important  that  it  should  be  every  man's  right 
and  duty  to  arrest,  on  the  spot,  a  thief,  a  robber,  or  a  mur- 
derer ;  and  that  no  one  should  be  molested  on  such  a  charge 
as  libel,  or  conspiracy,  without  specific  authority  from  a  re- 
sponsible person  acting  judicially. 

The  differences  in  procedure  in  the  case  of  felony  and  mis-  Law  of 
demeanor  are  not  of  such  obvious  necessity;  but,  as  they  P^*^**'^- 
exists  some  practical  difficulty  would  be  found  in  removing 
them.  The  adoption  of  the  theory  that  the  non-repair  of  a 
highway,  or  an  encroachment  on  a  navigable  river,  fall  within 
the  province  of  the  criminal  law,  may  be  matter  of  regret ; 
but  the  feet  that  such  cases  are  tried  in  all  respects  like  civil 
actions  has,  in  popular  estimation,  divested  them  of  any  dis- 
graceful associations.  It  would  give  a  needless  shock  to 
public  feeling  if  a  surveyor,  who  denied  the  liability  of  his 
parish  to  repair  a  particular  highway,  were  tried  in  precisely 
the  same  manner  as  a  common  pickpocket. 

It  must  also  be  borne  in  mind  that  when  a  general  dis-  Unfore- 
tinction  has  once  been  introduced  into  a  complicated  system  ^"encw 
of  law,  and  has  been  acted  on  for  centuries,  it  becomes  almost  pf  remov- 
impossible  to  say  what  consequences  will  be  produced  by  t^n. 
simply  taking  it  away.     No  reasonable  man  would  profess  to 
be  able  to  foretel  the  exact  result  of  enacting  that,  after  a 
given  day,  all  offences  should  be  felonies  or  misdemeanors. 
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Chap.  IV.       It  appears,  therefore,  that  the   division   of  offences   into 
Reasons      felonies  and  misdemeanors  must  be  kept  up ;  and  that,  as 
tahUng^"    i*egards  the  power  of  arrest,  it  is  a  substantial  distinction.     It 
distinc-       remains  to  be  considered  whether  any  line  can  be  drawn  be- 
tween felo-  tween  them  which  would   avoid  the   confusion  which  now 
'"^*'^*^      arises.     I  have  already  described  the  origin  and  history  of  the 
mcanore.     distinction,  and  have  shown  that  it  was  founded  not  upon  the 
respective  importance  of  the  offences  comprised  in  the  two 
classes,  but  on  the  degree  of  precision  with  which  they  were 
defined.     The  object  seems  to  have  been  to  include  under  the 
one  name  the  common  run  of  crimes  committed  from  the 
common  temptations  of  passion,  and  under  the  other  the  less 
common  and  definite  breaches  of  the  law,  which  may  be 
summed  up  as  violations  of  that  general  implied  command  to 
respect  established  rights,  obey  established  authority,  and  dis- 
charge legal  duties  which  results  from  the  existence  of  every 
regular  government.     It  would  be  highly  desirable  to  main- 
tain or  restore  this  distinction,  because  it  corresponds  to  a 
considerable  extent  with  the  moral  distinction  between  dif- 
ferent classes  of  crimes  explained  above.    Felonies,  speaking 
broadly,  would  belong  to  the  first  class,  misdemeanors  to  the 
second  and  third.     Theft,  arson,  or  the  like,  are  indelible 
stains  on  the  character ;  but  to  have  been  convicted  of  a  libel, 
an  assault,  a  conspiracy,  disobedience  to  an  act  of  parliament, 
or  neglect  of  a  public  duty,  is  not  regarded  as  in  itself  a  dis- 
grace.    It  may  even,  under  circumstances,  be  an  honour,  as 
in  many  cases  of  political  libel.     If  the  line  between  the  two 
classes  could  be  drawn  with  any  approach  to  accuracy,  they 
would  be  described  in  an  appropriate  and  significant  way  by 
the  names  of  felonies  and  misdemeanors. 
Suggestion       Though  it  is  not  possible  to  do  this  in  a  fully  satisfactory 
UoiL     ^      manner,  a  great  approach  to  it  might  be  made  by  providing 
that  all  crimes  punishable  by  death,  penal  servitude,  or  im- 
prisonment with  hard  labour,  should  be  felonies,  and  all  others 
misdemeanors.     Hard  labour  has  generally  been  aflBl.\ed  by 
the  legislature  to  statutory  misdemeanors  felt  to  be  at  once 
common  and  disgraceful,  such  as  perjury,  indecent  assaults, 
or  obtaining  goods   by   false   pretences.      This    distinction 
would  correspond  in  the  main,  though  not  entirely  with  th*^ 
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distinction  between  crimes  in  which  it  is  desirable  or  not  to  Chap.  iv. 
aUow  of  arrest  without  warrant. 

I  now  come  to  the  definitions  of  particular  crimes.     This  is  English 
the  most  unsatisfactory  part  of  our  system.     The  intricacy,  dehnmons 
the  extreme  technicality,  the  needless  distinctions,  and  irra-  lar  crimes 
tional  incidents  annexed  to  most  of  our  leading  definitions  of  ^^^ 
crimes  are  matters  of  notoriety ;  and  it  is  impossible  to  deny 
that  the  efficiency  of  our  administration  of  criminal  justice 
has   been    seriously  injured    by  the    chances   of   impunity 
which  they  hold  out  to  criminals,  and  by  the  appearance  of 
caprice  which  they  give  to  legal  decisions. 

The  principal  causes  of  this  state  of  things  are — firsty  the  Causes  oi 
unsystematic  and  occasional  legislation  by  which  particular  Jj|^*^*^* 
acts  were  made  criminal ;  and,  secondly,  the  practice  of  allow- 
ing the  principles  of  the  conmion  law  to  remain  in  force,  when 
the  legislature  introduced  into  them  such  extensive  exceptions 
as  virtually  to  repeal  them.  In  a  preceding  chapter  I  have 
illustrated  the  manner  in  which  each  of  these  causes  has 
operated*  I  now  proceed  to  consider  how  the  principles, 
already  explained  as  those  on  which  crimes  should  be  defined, 
might  be  applied  to  our  law.  In  order  to  do  this,  I  shall  go 
through  the  most  important  and  characteristic  definitions  of 
the  criminal  law,  describing,  in  the  first  place,  the  general 
characteristics  of  the  classes  of  actions  to  which  they  apply, 
together  with  the  moral  distinctions  which  belong  to  them ; 
and  going  on  to  show  what  is,  and  what,  in  my  opinion, 
ought  to  be,  the  relation  between  those  facts  and  the  existing 
state  of  the  law.  The  definitions  which  I  have  chosen  for 
this  purpose  are  those  of  treason,  the  principal  offences 
included  under  the  acts  of  1861,  and  the  three  principal  com- 
mon law  misdemeanors— libel,  nuisance,  and  conspiracy. 

TREASON. 

Eesistance  to  the  established  government,  as  I  have  already  Moral 
observed,  is  an  act  of  which  the  moral  character  depends  upon  ^haracter 
the  circumstances  of  the  particular  case.     In  modem  times, 
and  in  our  own  coimtry,  it  has  generally  been  a  most  foolish, 
most  pernicious,  and,  therefore,  a  most  wicked  thing ;  but  in 

•  Cli  II.  p.  82. 
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Chap.  IV.  some  cases  it  has  been  highly  meritorious,  in  others  it  has 
been  a  not  ungenerous  error.  It  would  be  absurd  to  say  that 
every  ignorant  peasant  or  shepherd  who  fought  at  Culloden, 
or  Vinegar  Hill,  was  a  wicked  man,  though  no  causes  could 
be  worse  than  those  for  which  they  fought.  It  is  worse  than 
absurd  to  attempt  to  deny  that  every  person  concerned  in  the 
Eevolution  of  1688  was  a  traitor  and  a  rebel  in  the  full  sense 
of  the  words,  though  there  was  never  a  better  cause.  StiU 
the  words  Treason  and  Eebellion  undoubtedly  connote  guilt 
in  popular  estimation. 
Moral  The  moral  sentiment  which  condemns  treason  and  other  acts 

^"wUch  ^^  *^®  same  kind  is  loyalty,  which  in  the  course  of  time  has 
^^^T^  >s  been  gradually  developed  into  patriotism ;  though  from  obvious 
—loyalty,  causcs  the  more  sober  and  reflective  sentiment  is,  in  this 
country,  stiU  warmly  tinged  with  personal  affection,  and  with 
a  proud  sympathy  with  the  glory  of  the  oldest  and  noblest 
family  in  the  world.  The  sentiment  of  personal  loyalty  was 
carried  to  the  highest  pitch  in  feudal  times,  and  finds  its  ful- 
lest expression  in  the  ceremony  of  homage  which  concluded 
with  these  emphatic  words :  "  Faith  and  loyalty  I  will  bear  to 
"  you  and  your  heirs  Kings  of  England,  of  life  and  limb  and 
"earthly  honour,  against  all  men  that  may  live  and  die." 
The  feeling  that  personal  devotion  and  attachment  through 
good  and  evil  was  due  from  every  subject  to  his  lord,  and 
especially  to  the  king  as  supreme  lord,  colours  great  part  of 
our  history ;  and  the  special  disgrace  attached  to  the  words, 
treason  and  traitor,  are  no  doubt  derived  from  the  personal 
character  of  the  relation,  the  violation  of  which  they  originally 
denoted.  They  indistinctly  record  an  unexpressed  conviction 
that  a  In'ng  was  a  sort  of  inspired  hero,  and  that  to  betray  his 
confidence,  or  fail  to  recognise  his  majesty,  was  a  proof  of  a 
base  and  worthless  character.  By  degrees,  the  nation  came 
Transition  to  be  Substituted  for  the  sovereign  as  the  proper  object 
lo^dtv  ^^  ^^  sentiment^  and  the  general  popular  notion  of  treason 
patriotism,  came  to  point  at  acts  which  might  rather  be  called  unpatriotic 
than  disloyal,  in  the  proper  sense  of  the  word.  The  statute 
of  treasons  reflects  the  earlier  sentiment  The  judicial  con- 
structions put  upon  it,  and  embodied  with  some  alterations 
in  11  Vic.  c.  12,  are  the  product  of  the  later. 
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Notwithstanding  this  gradual  change  of  moral  sentiment  as  Chap.  IV. 
to  resistance  to  the  government,  some  of  the  acts  which  fall 
under  the  general  notion  of  treason  are  and  always  will  be 
r^arded  as  morally  heinous  in  the  last  degree.     To  adhere  to 
a  public  enemy,  to  act  as  a  spy,  to  betray  a  public  trust  to  a 
foreigner,  to  assassinate,  or  conspire  to  assassinate  the  sove- 
reign, are  acts  which  every  one  considers  atrociously  wicked. 
Hence  the  crime  of  treason,  according  to  what  may  be  called  Natural 
the  natural  division  of  the  subject,  would  consist  of  the  three  tr^^iu  ^ 
following  branches : — 

1.  The  execution  or  contrivance  of  acts  of  violence  against 
the  i)erson  of  the  sovereign. 

2.  Acts  of  treachery  against  the  state  in  favour  of  a  foreign 
enemy. 

3.  Acts  of  violence  against  the  internal  government  of  the 
country.* 

The  existing  moral  sentiment  of  the  country  condemns 
without  qualification  acts  of  the  first  two  classes,  but  judges 
of  acts  of  the  third  class  according  to  circumstances. 

In  this  case,  however,  the  legislature  ought  not  to  notice  Legisla- 
the  moral  sentiment  of  the  public.    It  is  right  that  the  bcmnd^by 
sovereign  power  should  regard  and  treat  rebellion  as  the  most  the  public 
serious  of  aU  crimes,  and  that  unconditionally.    The  sovereign  sentiment 
power  may,  no  doubt,  be  wrong — ^that  is,  it  may  act  in  such  a  "^  this  case. 
manner  that  the  interest  of  the  public  may  require  it  to  be 
resisted  and  defeated — ^but  it  cannot  and  ought  not  to  take 
this  view  of  itself;  and  as  the  criminal  law  is  one  of  its  most 
powerful  weapons,  it  is  right  to  use  it  to  the  utmost  before 
submitting.     This  possibility  of  a  conflict  of  rights — the  right 
of  the  sovereign  to  conmiand,  and  the  right  of  the  subject 
to  resist — is  the  consequence  of  the  imperfect  state  in  which 

*  Voltaire,  in  speaking  of  the  career  of  the  Constable  Bourbon,  expresses 
part  of  this  distinction  with  his  usual  felicity.  Bourbon  entered  the  service  of 
Char}es  V.  after  his  dismissal  by  Francis  I.  Ujwn  this,  Voltaire  observes  : — 
**Tou8  les  historiens  fletrissent  le  connetable  du  nom  de  traitre.  On  pouvait 
*•  U  est  vrai  Tappeler  rebeUe  et  transfuge  ;  il  faut  donner  h.  chaque  chose  son 
*•  nom  veritable.  Le  traitre  est  celui  qui  livre  lo  tresor,  ou  le  secret,  ou  les 
"plans  de  sou  midtre,  ou  son  maitre  lui-meme  k  Tonnemi.  Le  termo  latin 
**  trader  €  n'a  pasd'autre  signification." — Essai  sur  les  Mcturs,  c.  123;  7  VolL 
Works  {Ed.  Lahure),  p.  622. 
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Chap.  IV.  we  live.    It  will  never  end  so  long  as  men  are  ignorant,  weak, 

and  wicked.     Hence  the  English  law  of  treason  conforms  to 

the  moral  sentiment  of  the  nation,  not  entirely,  but  as  far  as 

is  desirable  or  possible  from  the  nature  of  the  case. 

Relation  of      It  remains  to  consider  how  far  the  natural  theory  of  treason 

dfvision  to   corresponds  with  the  law  of  England  in  other  respects.     All 

English      j^Q  j^j^  which  the  common  notion  of  treason  contemplates 

definition  ,«..  i*-ni*ii  n 

of  treason,  are  included  within  the  denmtions  of  English  law,  as  well  as 
certain  others  which  never  have  occurred,  and  probably  never 
will  occur.  It  is  treason,  for  instance,  to  "  violate  the  king's 
companion "  or  his  eldest  daughter  unmarried,  or  to  slay  the 
chancellor  or  treasurer  or  the  judges  "  being  in  their  places 
doing  their  ofl&ces."  Such  provisions  are  mere  antiquarian 
curiosities,  and  deserve  no  notice ;  but  these  are  the  only  in- 
stances in  which  the  legal  notion  of  treason  is  wider  than  the 
common  one. 
Nati^  Indeed,  there  can  be  no  doubt  that,  till  the  act  of  39  &  40 

treason       Grco.  III.,  repealed,  but  re-enacted  with  modifications  by  11  Vic. 
SS^defi"  ^'  ^^'  ^^®  natural  notion  was  the  wider  of  the  two ;  and  this 
nition.         was,  no  doubt,  the  reason  which  induced  the  judges  to  attempt 
to  stretch  the  law  by  the  constructions  which  they  put  upon 
it.     It  follows  that  the  existing  definition  of  treason  is  in 
substance  satisfactory,  though  in  form  antiquated,  verbose,  and 
cumbrous.  It  is,  however,  well  understood,  and  the  trouble  and 
risk  of  mistake  in  recasting  it  would  probably  overbalance 
the  convenience  derived  from  greater  clearness  and  symmetry. 
Relation  of      One  point  only  requires  notica     The  judicial  constructions 
^d^^ent  P^^  upoii  the  act  of  Edward  IIL  received  the  force  of  express 
statutes,      law  from  the  36  Geo.  IIL  c.  5,  and  57  Geo.  III.  c.  6.    Those  acts 
are  now  for  the  most  part  abolished  and  re-enacted  by  11  Vic. 
c.  12,  which,  however,  converts  into  felonies  punishable  with 
transportation  for  life  the  acts  of  rebellion  which  under  the 
provisions  of  the  older  acts  were  treason.   The  act  of  Victoria, 
however,  does  not  afifect  the  statute  of  Edward  IIL,  and  thus 
if  a  man  were  indicted  for  treason  in  respect  of  acts  which 
have  been  judicially  declared  to  be  treason  under  that  statute, 
and  which  are  felonies  only  under  the  statute  of  Victoria,  the 
correctness  of  some  of  the  old  judicial  constructions  might 
again  come  in  question.    Probably  the  difficulty  would  in 
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practice  be  avoided  by  proceeding  under  the  statute  of  Vic-  chap.  iv. 
toria  If  uot^  the  judges  woidd  certainly  uphold  the  ruling 
of  their  predecessors,  a  ruling  which  in  a  legislative  point  of 
view  may  be  perfectly  reasonable,  but  which  appears  to  me 
to  violate  the  words  of  the  act  of  Edward  III.,  and  to  over- 
look the  natural  and  reasonable  moral  distinction  between 
violence  to  the  king's  person,  and  resistance  to  the  authority 
of  government  This  might  produce  a  difference  between 
the  judges  and  the  jury,  and  would  give  advocates  an  oppor- 
tunity for  speeches  ad  captandum. 


MURDER. 

The  circumstances  under  which,  and  the  means  by  which  Monditv 
human  life  may  be  destroyed,  are  so  various,  that  the  g^TJctioiT 
moral  sentiment  which  the  act  of  destroying  life    excites  of  human 

life 

depends  entirely  on  the  state  of  mind  ascribed  to  the  agent  depends 
If  he  is  supposed  to  have  meant  to  destroy  life,  and  to  have  °^.  ^^^^  °^ 
acted  from  any  bad  passion,  such  as  personal  hatred,  jealousy,  ascribed  to 
revenge,  the  love  of  gain,  &c,  the  act  is  regarded  with  the  ^^^ 
strongest  disapproval  If  he  is  supposed  to  have  intended 
to  destroy  life,  but  to  have  been  impelled  by  sudden  fury, 
excited  by  strong  provocation,  this  disapproval  is  greatly 
modified.  If  he  is  supposed  to  have  destroyed  life  unin- 
tentionally, the  sentiment  excited  depends  on  the  nature  of 
the  act  by  which  death  was  caused.  The  degree  of  disappro- 
bation would  vary  as  the  act  was,  or  was  not  wrong,  as  it  was 
or  was  not  accompanied  by  negligence,  and  as  it  was  or  was 
not  likely  to  cause  death ;  and  this  variation  might  extend 
from  disapprobation  of  the  highest  degree  down  to  a  feeling 
of  pity  for  the  misfortune  of  the  person  killing.  A  reckless 
act,  likely  to  cause  death,  would  produce  as  much  disapproval 
as  if  there  had  been  a  direct  intention  to  kilL  For  example : 
if  a  man  wantonly  fired  a  pistol  at  another  person's  head,  it 
would  not  make  much  difference  morally  whether  he  meant 
to  kill  him  or  no.  If,  on  the  contrary,  a  boy  throwing  a  stone 
at  another  in  sport  imfortunately  killed  him,  the  act  would 
be  regarded  as  deserving  of  hardly  any  blame  at  all  There 
is,  however,  one  well-marked  distinction  amongst  these  minor 
degrees  of  disapprobation.    It  is  one  thing  to  kill  a  person 

i2 
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Chat.  IV.  by  an  intentional  or  reckless  bodily  injury,  inflicted  under 
strong  provocation,  and  another  to  kiU  by  some  negligent  act, 
lawful  or  not,  having  no  immediate  relation  to  bodily^injury. 
In  point  of  morality,  there  is  no  resemblance  between  the 
conduct  of  a  man  who,  in  return  for  a  violent  blow,  stabs 
another,  and  that  of  a  carter  who  goes  to  sleep  on  the  shafts, 
and  so  allows  his  horses  to  run  over  some  one  passing  along 
the  road. 
Legal  defi-       The  English  definition   of   murder   closely   corresponds 
mun?er  '     ^^^^  ^^^  moral  sentiment  thus  described.    Indeed  the  in- 
corre-         troduction  of  the  term  "  malice  aforethought "  into  the  de- 
moral  sen-   finition  of  murder,   the  history  of  which  I  have  elsewhere 
^iT^"  b^'*    explained — substantially  gave  the  force  of  law  to  the  moral 
ject  sentiment,  the  nature  of  which  was  specifically  determined  by 

degrees  as  different  cases  arose  by  which  its  various  bearings 
were  brought  to  light.  This  is  one  of  the  many  instances 
which  our  law  affords  of  judicial  legislation,  and  it  must  be 
owned  that  in  this  case  it  has  on  the  whole  been  discharged 
with  skill  and  discretion.  To  show  how  closely  the  law  fol- 
lows the  distinctions  stated  above,  though  with  occasional 
deviations  into  needless  technicality,  I  will  throw  into  the 
shape  of  rules  the  principal  distinctions  which  have  been 
judicially  laid  down  on  the  subject.* 

Uons  kid         ^'  ^^^^^^  ^  wilful  homicide  with  malice  aforethought 
down  on         2.  Malice  means  wickedness, 
esu  ject      g   rpj^^  following  states  of  mind  have  been  specifically 
determined  to  be  wicked  or  malicious  in  the  degree  necessary 
to  constitute  murder. 
Intents  in-       ^^)  ^^  intent  to  kill,  whether  directed  against  the  person 
murder.      kiUed  or  not,  or  against  any  specific  person  or  not. 
(6.)  An  intent  to  commit  felony, 
(c.)  An  intent  illegally  to  do  great  bodily  harm, 
(d.)  Wanton  indifference  to  life  in  the  performance  of  an 
act  likely  to  cause  death,  whether  lawful  or  not. 

(e.)  A  deliberate  intent  to  fight  with  deadly  weapons. 
(/.)  An  intent  to  resist  a  lawful  apprehension  by  any  per- 
son legally  authorized  to  apprehend. 

4.  The  following  states  of  mind  have  been  determined  to 

*  I  have  followed  Mr.  Roscoe's  Digest  Crim.  Ev.  678—742. 
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constitiite  that  lighter  degree  of  malice  which  is  necessary  to  Chap.  iv. 
the  crime  of  manslaughter. 

(a.)  An  intent  to  kill  under  the  recent  provocation,  either  Intents 
of  considerable  personal  violence  inflicted  on  the  prisoner  by  mln-^"*^ 
the  deceased,  or  of  the  sight  of  the  act  of  adultery  committed  slaughter. 
by  the  deceased  with  the  prisoner's  wife. 

(6.)  An  intent  to  inflict  bodily  injury  not  likely  to  cause 
death  under  a  slight  provocation,  as  where  a  man  striking  a 
trespasser  with  a  slight  stick  kills  him. 

(c)  A  deliberate  intent  to  fight  in  a  manner  not  likely  to 
cause  death,  or  an  intent  to  use  a  deadly  weapon  in  a  fight 
b^un  without  the  intention  to  use  it 

(A)  An  intent  to  resist  an  imlawful  apprehension,  or  an 
apprehension  of  the  lawfulness  of  which  the  prisoner  had  no 
notice. 

(f,)  An  intent  to  apprehend,  or  otherwise  to  execute  legal 
process  executed  with  unnecessary  violence. 

(/.)  N^ligence  in  doing  a  lawful  act  or  an  unlawful  act 
not  amounting  to  felony. 

5.  The  following  states  of  mind  have  been  held  not  to  be  Innocent 
malicious  or  wicked  at  all,  and,  where  any  of  them  exists  at  "^^"**- 
the  time  when  death  is  caused,  no  crime  is  committed. 

(a.)  An  intent  to  execute  sentence  of  death. 

(J.)  An  intent  to  defend  person,  habitation,  or  property 
against  one  who  manifestly  intends  or  endeavours  by  violence 
or  surprise  to  commit  a  known  (jL  e.  apparent)  felony,  such  as 
rape,  robbery,  arson,  bui'glaiy,  &c. 

(c)  An  intent  lawfuDy  to  apprehend  or  keep  in  custody  a 
felon  who  cannot  otherwise  be  apprehended  or  kept  in  cus- 
tody, or  to  keep  the  peace  if  it  cannot  otherwise  be  kept. 

(d,)  Absence  of  all  unlawful  or  malicious  intents  or  states 
of  mind.    (This  is  the  case  of  accident.) 

6.  Where  two  imlawful  intents  or  states  of  mind  malicious  Coexisting 
in  different  degrees  coexist,  the  crime  is  murder. 

7.  ItiUe  of  evidence.    Where  one  person  is  shown  to  have  R^k  of 
killed  another,  malice  in  the  higher  degree  is  presumed  till 

the  prisoner  succeeds  in  extenuating  it  or  disproving  its  exis- 
tence altogether. 

In  the  main  these  rules  throw  the  common  moral  senti- 


1 1 8  Classification  of  particular  Crimes. 

Chap.  IV.  ment  into  a  form  as  reasonable  as  any  definite  form  could  be, 

Merits  of    though  the  Very  process  of  defining  a  sentiment  involves  of 

these     es.  j^g^gggj^y  ^  certain  number  of  hard  cases.    For  instance,  the 

distinction  between  the  cases,  which  fall  under  the  rule  that 

wanton  indifference  to  life  in  the  performance  of  an  act  likely 

to  cause  death  makes  the  act  murder  if  death  ensues ;  and 

Rule  as  to  those  which  fall  under  the  rule  that  negligence  in  doing  a 

wwiton-      lawful  and  in  some  cases  an  unlawful  act  make  the  act  man- 

ness. 

slaughter  if  death  ensues ;  is  in  practice  almost  imperceptible. 
Cases  to  illustrate  the  wanton  indifference  which  would 
amount  to  murder  are  put  by  the  text  writers,  but  in  practice 
they  are  extremely  rare.  I  never  heard  or  read  of  one 
which  actually  occurred.  Still  the  distinction  ought  to  be 
maintained,  for  a  case  of  wanton  indifference  to  life  might 
occur  so  gross  as  to  outrage  public  feeling  as  much  as  deli- 
berate assassination.  Suppose,  for  example,  a  man  were  to 
set  a  locomotive  engine  running  by  itself  along  a  railway  out 
of  mere  mischief,  and  a  train  were  to  be  upset  by  it  and  the 
passengers  killed,  no  more  wicked  act  could  be  imagined. 
Rule  as  to  So,  the  cases  as  to  what  apprehensions  are  and  what  are  not 
milawfd  lawful  run  into  very  subtle  and  technical  distinctions ;  but 
apprehen-  this  cvil  is  an  inevitable  consequence  of  fixity  of  rules  of 
procedure,  and  this  is  absolutely  necessary  in  order  to  secure 
men  in  the  possession  of  their  legal  rights.  There  may  be 
little  moral  difference  between  shooting  a  police  officer,  who 
arrests  on  reasonable  suspicion  that  the  prisoner  has  stolen 
a  shilling,  and  one  who  arrests  on  reasonable  suspicion  that 
the  prisoner  has  obtained  a  shilling  by  false  pretences ;  but 
there  is  a  wide  moral  distinction  between  shooting  a  police- 
man who  arrests  in  the  execution  of  his  duty  and  shooting  a 
private  person  who  arrests  with  no  authority  at  all,  and  it  is 
hardly  possible  to  draw  any  definite  line  for  practical  pur- 
poses between  the  two  classes  of  cases,  except  that  which 
distinguishes  a  legal  from  an  illegal  arrest. 
Defects.  Though  the  principle  of  the  law  appears  to  be  sound,  some 

^/j^        details  in  it  call  for  remark.     In  the  definition  of  murder,  as 
thought,      characterized  by  malice  aforethcmghtf  the  word  aforethought  is 
unfortunate;   "wilful  and  malicious"    homicide  would  be 
better.    The  word   aforethought  countenances  the  popular 
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error  that  a  deliberate  premeditated  intent  to  kill  is  required  Chap.  iv. 
in  order  to  constitute  the  guilt  of  murder,  whereas  it  is  only- 
one  out  of  several  states  of  mind  which  have  th^t  effect.  It 
is,  moreover,  an  unmeaning  word,  for  the  thought,  the  state 
of  mind,  whatever  it  is,  must  precede  the  act ;  and  it  precedes 
it  equally,  whether  the  interval  is  a  second,  or  twenty  years. 

It  is  often  said  that  manslaughter  is  distinguished  from  Malice  in 
murder  by  the  absence  of  malice ;  but  this  expression  is  cor-  ^ghter. 
rect  only  if  "  malice  "  means  one  or  the  other  of  the  particular 
frames  of  mind  described  above.  If  the  word  be  taken  in  its 
more  extended  sense,  it  is  necessary  to  manslaughter  no  less 
than  to  murder.  A  man  under  provocation  stabs  another. 
This  is  a  wicked  act,  but  not  so  wicked  as  if  he  stabbed  him 
without  provocation.  Madness  to  such  an  extent  as  to  de- 
prive a  man  of  the  knowledge  of  right  and  wrong  would  be 
admissible  in  evidence  on  a  charge  of  manslaughter  as  much 
as  on  a  charge  of  murder,  but  this  can  only  be  because  man- 
slaughter includes  a  kind  of  malice  or  evil  disposition  of 
mind  If  it  did  not,  an  idiot  might  commit  the  crime.  For 
these  reasons  it  appears  more  correct  to  say  that  there  axe  two 
degrees  of  malice,  one  appropriate  to  murder,  the  other  to 
manslaughter,  than  to  assert  that  one  of  the  most  serious 
crimes  known  to  the  law  is  independent  of  all  mental 
elements  whatever. 

The  rule  which  makes  every  felonious  intent  malicious,  is  Felonious 
open  to  great  objection.  Foster's  illustration  of  its  effect  is  ^^^^ 
stronger  than  any  argument  on  the  subject*  "  A  shooteth  at 
"  the  poultry  of  B^  and  by  accident  Idlleth  a  man ;  if  his  in- 
tention was  to  steal  the  poultry,  it  will  be  murder,  by  reason 
of  the  felonious  intent ;  but  if  it  was  done  wantonly  and 
"  without  that  intention,  it  will  be  but  barely  manslaughter." 
This  inconvenience  arises  from  the  unmeaning  nature  of 
the  distinction  between  felony  and  misdemeanor.  A  similar 
inconvenience  arises  from  the  same  distinction  imder  another 
head.  To  kill  a  man  in  custody  on  a  charge  of  felony  who 
cannot  otherwise  be  restrained  from  escaping  is  justifiable 
homici^.  If  the  charge  is  misdemeanor  it  is  manslaughter. 
To  conspire  to  commit  murder  is  a  misdemeanor ;  to  steal  a 

♦  Crown  Law,  p.  258. 
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Chap.  IV.  pennyworth  of  sweetmeats  is  felony.  It  is  absurd  that  a  con- 
stable might  lawfully  kill  a  lad  to  prevent  his  escape  in  the 
one  case,  and  might  be  obliged  tp  permit  the  rescue  of  a  man 
in  the  other  though  he  had  loaded  arms  in  his  hands. 

In  the  first  case,  the  law  might  be  conveniently  restricted, 
by  an  enumeration  of  the  crimes,  in  the  commission  of  which 
death  might  be  most  probably  caused,  such  as  burglary, 
robbery,  attempts  to  procure  abortion,  rape,  ai-son,  piracy, 
certain  offences  under  the  head  of  smuggling,  or  in  general, 
any  offence  for  which,  on  a  first  conviction,  a  man  might 
receive  sentence  of  (say)  ten  years'  penal  servitude,  or  upwards. 
In  the  second  case,  the  rule  might  be  extended  to  the  case  of 
aU  persons  who  had  escaped  from  a  sentence  of  death,  penal 
servitude,  or  imprisonment  and  hard  labour  ;  all  persons  who, 
previously  to  the  ofience  for  which  they  were  then  in  custody, 
had  been  convicted  of  felony ;  and  all  persons  who  were  in 
custody  on  a  charge  for  which  they  might  be  sentenced  to 
penal  servitude. 

The  rule  that  a  deliberate  intent  to  fight  with  deadly 
weapons  is  malicious,  and  that  as  a  consequence,  death 
inflicted  in  a  duel  is  murder,  is  remarkable  as  an  instance 
in  which  the  law  has  had  a  great  influence  in  bringing 
about  a  change  in  the  moral  sentiment  of  the  country,  and 
the  rather,  because  convictions  for  murder,  by  duelling,  were 
almost  unknown.  Had  it  been  once  conceded  that  to  kill  in 
a  duel  is  not  murder,  duels  would  have  been  sanctioned  by 
practice  much  longer. 

With  regard  to  provocation,  it  may,  perhaps,  be  doubtful 
whether  other  circumstances,  besides  the  actual  sight  of 
adultery,  might  not  be  allowed  to  have  a  similar  effect.  In 
one*  case  it  has  been  held  that  a  father,  seeing  a  person 
commit  an  offence  against  nature  on  his  son,  was  in  the  same 
position,  and  rape,  or  even  seduction,  actually  witnessed  on  a 
mother,  daughter,  or  sister,  might  properly  be  included  in  the 
same  category.  It  is  impossible  to  suppose  that  the  mur- 
derer, in  such  a  case,  woidd  be  executed,  and  if  this  be  so, 
he  ought  not  to  be  convicted. 

The  rule  which  I  have  numbered  6,  is  more  commonly 

•  R,  V.  Fisher,  8  C.  and  P.  p.  182. 
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expressed  by  saying  that,  in  all  cases  of  provocation,  proof  of  Chap.  IV. 
express  malice  will  destroy  the  mitigating  effect  which  the  Concurrent 
provocation  would  otherwise  have  had.  For  instance,  Stockley 
declared  that,  if  Welsh  attempted  to  arrest  him  again,  he 
would  shoot  him.  Welsh  did  arrest  him,  and  Stockley  did 
shoot  him.  The  warrant  was  irregular,  this  was  held  to 
be  manslaughter ;  but  it  is  questioned  by  East  whether, 
notwithstanding  the  irregularity  of  the  warrant,  Stockley 
might  not  have  been  convicted  of  murder  had  the  jury 
believed  that  he  acted  in  fact  not  under  fury  caused  by  the 
provocation,  but  from  settled  ill-will  to  the  man.*  It  appears 
to  me  clear  that  he  might,  and  that  the  case  is  similar  to 
those  in  which  a  man  seeks  provocation,  having  a  settled 
design  to  kill.-f"  The  question  for  the  jury  is  the  state  of  the 
man's  mind ;  and  if  they  think  that  in  fact  he  acted  from 
settled  ill-will,  and  that  the  provocation  was  only  an  excuse, 
it  makes  little  difference  whether  it  was  an  excuse  which  he 
looked  for,  or  one  of  which  he  took  adVantage  when  it  fell  in 
his  way. 

The  rule  that  wilful  killing  is  presumed  to  be  malicious,  is  Prcsump- 
sanctioned  by  the  moral  sentiment  of  the  great  value  to  be  n^^. 
set  on  human  life,  and  is,  perhaps,  a  relic  of  the  old  law 
which  affixed  forfeitures  even  to  accidental  homicide,  partly, 
perhaps,  from  the  notion  that  blood  defiles  the  land,  partly 
from  love  of  forfeitures. 

One  point  in  which  the  law  of  murder  requires  relaxation  Suicide. 
is  the  case  of  suicide.  Suicide  is  by  law  murder,  and  a 
person  who  is  present  aiding  and  abetting  in  the  act  is  a 
principal  in  murder,  and  might  be  convicted  and  executed  for 
the  offence.  Thus  in  the  not  very  uncommon  case  of  a  joint 
attempt  at  suicide,  if  one  person  escapes  and  the  other  dies, 
the  survivor  is  guilty  of  murder.J  That  this  is  a  hard  case  is 
apparent,  from  the  fact  that  in  practice,  no  one  would  be 
executed  for  such  an  offence.     Suicide  may  be  wicked,  and  is 

•  1  East,  p.  811.     See,  too,  Curtis's  case,  Foster  Or.  Law,  p.  187. 

t  Mason's  Case.     Foster's  Cr.  Law,  182. 

$  R.  V.  Dyson.  Russ.  &  Ry.  p.  583.  It  seems,  however,  that  the  word 
*'  murder"  in  an  Act  of  Parliament  does  not  ex  vi  termini  include  suicide. 
Burff€ts*a  C<ue^  X  Leigh  and  Cave,  259. 
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Ckkb,  IV,  certainly  injurious  to  society,  but  it  is  so  in  a  much  less 
degree  than  murder.  The  injury  to  the  person  killed  can 
neither  be  estimated  nor  taken  into  accoimt.  The  injury  to 
survivors  is  generally  smalL  It  is  a  crime  which  produces 
no  alarm,  and  which  cannot  be  repeated.  It  would,  therefore, 
be  better  to  cease  altogether  to  regard  it  as  a  crime,  and  to 
provide  that  any  one  who  attempted  to  kill  themselves,  or 
who  assisted  any  other  person  to  do  so,  should  be  liable  to 
secondary  punishment  In  this  way,  substantial  punishment 
would  be  inflicted  for  what  may  be  a  serious  offence.  Juries 
would  be  delivered  fi'om  a  conflict  between  duty  and  pity, 
and  coroners'  juries  woidd  be  under  no  temptation  to  commit 
the  amiable  pequry  of  finding  that  the  deceased  killed  him- 
self in  a  fit  of  temporary  insanity. 

infanti-  The  case  of  infanticide  also  deserves  consideration.    A 

CluC 

large  proportion  of  the  murders  committed  in  England  falls 
i  this  head  They  are  cases  in  which  a  womL  kills  a 
new-born  child  for  the  purpose  of  concealing  its  birtL  The 
pain,  distress,  and  shame  under  which  the  mother  of  a  bastard 
child  labours  at  the  time  of  delivery  are  such  powerful  in- 
ducements to  crime,  and  in  themselves  produce  so  much 
sympathy  for  her,  that  capital  convictions  hardly  ever  take 
place  under  such  circumstances,  and  sentence  of  death  has 
not,  I  believe,  been  executed  for  a  great  length  of  time.  The 
prisoner  is  almost  always  convicted  of  the  misdemeanor  of 
concealing  the  birth,  or  at  most  of  manslaughter.  In  the  first 
event  she  is  subject  to  a  maximum  punishment  of  two  years' 
imprisonment  and  hard  labour.  In  the  second  the  jury,  from 
motives  of  pity,  strain  the  law,  which  is  a  fresh  evil  It 
might  be  made  a  specific  offence  for  the  mother  of  any 
new-bom  child  to  kill  that  chQd  with  intent  to  conceal 
the  birth,  and  the  offence  should  involve  liability  to  the 
maximum  of  secondary  punishment.  If  this  course  is  not 
taken  the  punishment  for  concealment  of  birth  ought  to  be  in- 
creased, so  that  something  like  an  adequate  punishment  might 
be  infiicted  for  the  murders  which  are  called  by  that  name. 
Offences  The  definition  of  those  offences  against  the  person  which 
^*^^'  fall  short  of  the  destruction  of  life,  ought  to  be  an  easy  matter. 
The  infliction  of  bodily  injury  like  the  infliction  of  death. 
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takes  its  moral  character  almost  entirely  from  the  state  of  Chap.  IV. 
mind  of  the  person  inflicting  it    Where  grievous  injury  is  the  penon 
intended  and  attempted^  it  makes  comparatively  little  difier-  short  of 
ence  either  in  the  danger  or  in  the  guilt  of  the  act,  whether  it  "^^^c^* 
is  actually  inflicted  or  not.    Where  it  is  not  intended,  its 
actual  infliction  is  a  less  oflence  than  an  attempt,  coupled 
with  the  intention.    Still  the  actual  infliction  of  serious  injury 
is  always,  for  obvious  reasons,  a  ground  for  increasing  the 
severity  of  punishment,  whatever  the  intent  of  the  criminal 
may  have  been. 

Hence  this  class  of  offences  against  the  person  falls  under  Natural 
the  foUowing  heads  :-  f^^"' 

1.  Murder  which  has  been  already  discussed.  against  the 

2.  Attempts  to  murder.  person. 

3.  The  infliction  of  grievous  bodily  harm,  accompanied  by 
an  unlawful  intent. 

4  Attempts  to  inflict  grievous  bodily  harm. 

5.  The  infliction  of  grievous  bodily  harm. 

6.  Minor  assaults. 

The  law  recognises  these  distinctions,  but  it  does  so  in  an  Legal  defi 
awkward  and  intricate  manner.    I  have  already  explained  the  "*^^"^ 
historical  causes  of  this  confusion,*  I  will  now  show  its  extent. 

It  seems  hardly  credible,  but  it  is,  nevertheless,  true,  that  Attempts 
till  the  year  1861,  an  attempt  to  commit  murder  was  as  ^" 
such  only  a  common  law  misdemeanor,  punishable  with  a 
maximum  of  two  years'  imprisonment  and  hard  labour. 
Thus  if  a  man  attempted,  by  cutting  the  rope  of  a  coUiery,  to 
destroy  the  lives  of  many  persons,  he  would  have  been 
liable  to  two  years'  hard  labour  at  most ;  yet  at  the  same 
time,  to  cut,  stab,  or  wound  any  person,  or  to  cause  any 
bodily  injury  dangerous  to  life,  to  administer  any  poison, 
to  shoot  at  any  person, ''  by  drawing  a  trigger,  or  in  any  other 
"  manner  attempting  to  discharge  loaded  arms  at  any  person," 
attempts  to  drown,  suffocate,  or  strangle  any  person,  with 
intent  to  murder,  were  capital  crimes.  This  monstrous 
omission  in  the  law  is  now  supplied  in  the  most  characteristic 
manner.  Four  sections  of  the  24  &  25  Vic.  c.  100,  specify  as  «4  &  «5 
many  as  ten  or  twelve  ways  of  attempting  to  commit  murder,  7*,^^,'^^* 

♦  Sup.  p.  46. 
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Chap.  IV.  on  all  of  which  the  same  punishment  is  inflicted.     The  fol- 
lowing (the  13th)   section  allots  the  same  punishment  to 
attempts  to  commit  murder  "  by  any  other  means  than  those 
"  specified  in  the  preceding  sections." 
Illustration      The  practical  objection  to  this  is,  that  on  every  one  of  the 
;;;^^^^    preceding  sections,  more  or  less  subtle  and  intricate  questions 
arise,  all  of  which  give  chances  of  impunity  to  criminals     A 
ss.  14, 18,   good  illustration  is  given  by  the  19th  section  of  the  act,  which 
^^*  explains  the  14th  and  ISth.   In  each  of  these  sections,  pimish- 

ment  is  allotted  to  persons  who  shall  "  discharge,  or  attempt 
'*  to  discharge,  any  kind  of  loaded  arms  at  any  person,"  with 
intent  either  to  murder,  or  to  maim.  The  19th  section  explains 
what  "  loaded  arms  "  are,  and  provides  that  "  any  gun,  pistol, 
"  or  other  arms  which  shall  be  loaded  in  the  barrel  with  gun- 
"  powder,  or  any  other  explosive  substance,  and  ball,  shot, 
*'  slug,  or  other  destructive  material,  shall  be  deemed  to  be 
"  loaded  arms  within  the  meaning  of  this  act,  although  the 
"  attempt  to  discharge  the  same  may  fail  from  want  of  proper 
"priming,  or  fipom  other  cause."  This  section  arose  from 
decisions  of  the  judges,  that  anns  charged,  but  not  primed 
or  capped,  were  not  loaded.  The  decision  was  probably  right 
A  loaded  arm  means  an  arm  ready  to  be  fired ;  but  why 
introduce  the  discussion  about  loaded  arms  at  all?  All 
the  clauses  about  attempts  to  murder,  might  be  comprehended 
in  these  words.  "  Whoever  shall  attempt  to  commit  murder 
"  shall,  &c."  This  would  avoid  all  questions  as  to  whether 
certain  acts  are  an  administering  of  poison,  whether  a  par- 
ticular substance  is  poison,  whether  the  prosecution  has 
proved  a  cutting,  or  a  stabbing,  or  a  wounding,  and  the  like, 
which  arose  under  the  old  acts,  and  which  wiU  probably  arise 
under  the  new  one,  though  various  attempts  have  been  made 
to  prevent  their  recurrence. 
Infliction  Punishment  is  provided  in  a  somewhat  similar  manner,  for 
harm.  ^  ^^  infliction  of  grievous  bodily  harm,  accompanied  by  an 
intent  to  inflict  it,  or  to  resist  a  lawful  apprehension,  or 
to  commit  any  other  crime.  Thus  one  section*  is  directed 
against  those  who  shoot,  or  attempt  to  shoot,  or  wound ; 
another,f  against  attempts  to  choke,  suffocate,  or  strangle ; 

*  H.  18.  t  8.  21. 
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another,*  against  using  chloroform ;    another,t  against  the  Chap.  IV. 
malicious  administration  of  poison.    All,  or  most  of  these 
cases,  might  be  comprised  in  a  general  clause. 

One  oflfence  against  the  person  requires  notice,  not  on  Rape, 
account  of  any  peculiarity  in  its  definition,  but  because  it 
is  a  question  whether  the  law  might  not  be  beneficially 
extended.  This  is  rape.  Eape  consists  in  having  carnal 
knowledge  of  a  woman  against  her  wUl,  which  has  been  held 
to  mean  without  her  consent.|  No  one  can  have  heard  many 
trials  for  this  ofifence,  without  observing  that  acquittals,  on 
the  ground  of  consent,  constantly  occur  in  cases  where  the 
total  impunity  of  the  prisoner  is  much  to  be  regretted. 
Consent  is  frequently  obtained  by  violence,  and  a  large  pro- 
portion of  the  cases  which  end  in  an  acquittal,  might  very 
properly  be  described  as  forcible  seductions.  If  it  were  made 
an  offence  forcibly  to  seduce  and  carnally  know  a  woman, 
and  if  on  trials  for  rape  juries  might  convict  the  prisoner  on 
that  minor  charge,  many  men  who  abuse  their  superior 
strength,  would  meet  with  a  well-merited  punishment,  which 
at  present  they  escape.  The  matter,  however,  is  beset  with 
serious  difficulties.  Though  every  one  who  is  at  all  familiar 
with  trials  for  rape  will  understand  the  nature  of  the  distinc- 
tion, it  is  one  which  it  is  hardly  possible  to  embody  in  a 
definition,  and  it  may  be  that  the  adoption  of  this  suggestion 
would  go  some  way  towards  making  bare  incontinence  penaL 

THEFT, 

As  theft  is  the  commonest  of  all  crimes,  there  is  none 
which  it  is  more  important  to  define  correctly,  and  there  is 
also  none  of  which  the  definition  given  by  the  law  of  England 
is  80  unsatisfactory.  I  have  already  given  a  sketch  of  the 
manner  in  which  the  present  theory  upon  the  subject  was 
developed  §  Before  inquiring  into  the  question  what  the  law 
ought  to  be,  I  will  give  a  short  sketch  of  its  present  state. 

One  of  the  most  authoritative  definitions  of  theft  is  given  gj^jg^j^ 
"  by  East  II  "  The  wrongful  or  fraudulent  taking  and  carrying  law  of 
"  away  by  one  person  of  the  mere  personal  goods  of  another 

•  8.  22.  t  8.  23. 

X  R.  V.  Fletcher,  Bell,  C.  C.  63.       §  Sup.  p.  49—56.      ||  2  PI.  Cr.  553. 
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"  with  a  felonious  intent  to  convey  them  to  the  taker's  own  use 
"  and  make  them  his  own  property  without  the  consent  of  the 
"  owner."  One  of  the  neatest  of  the  various  definitions  in  which 
this  h^  been  expressed  is  given  by  Mr.  Eoscoe* — "  the  wrongful 
taking  possession  of  the  goods  of  another  with  intent  to  de- 
prive the  owner  of  his  property  in  them."  This  definition, 
however,  fails  to  distinguish  the  wrongfulness  which  would 
afford  ground  for  a  civil  action  bom  that  which  constitutes  theft, 
and  this  is  just  the  distinction  which  is  so  difficult  to  put  into 
words.  The  word  felonious  deprives  East's  phrase  of  any  claim 
to  be  a  definition  proper,  but  it  may  be  explained  in  the  same 
way  as  the  word  "  malice  "  in  the  definition  of  murder. 

To  constitute  theft  the  intent  of  the  taking  must  be  not  only 
wrongful,  but  wiKuUy  wrongful  If  the  taking  was  as  of  right 
it  is  not  theft  For  instance,  goods  taken  imder  an  illegal 
distress  would  not  be  stolen  if  the  relation  of  landlord  and 
tenant  existed  between  the  parties,  or  if  the  distrainer  had 
reason  to  believe  and  did  believe  in  good  faith  that  it  existed. 
If  he  had  no  such  belief  it  might  be  otherwise.  This  general 
notion  involves  a  specific  definition  of  each  of  the  elements 
of  which  it  is  composed.  A  series  of  cases  have  settled 
what  is  a  taking,  and  what  is  a  carrying  away,  and  very 
subtle  distinctions  arise  upon  the  subject  To  handle  a  bale 
of  goods  is  not  theft,  because  the  goods  are  not  carried  away. 
To  turn  them  over  or  lift  them  up  is  a  sufficient  carrying 
away  to  constitute  the  crima 

As  taking  and  carrying  away  are  necessary  to  the  crime,  it 
is  supposed  to  follow  that  there  is  a  large  class  of  property, 
namely  land,  which  could  not  be  the  subject  of  theft  for  how 
could  land  be  carried  away?  Hence  it  is  laid  down  as  a 
general  principle  that  personal  chattels  only  are  the  sub- 
ject of  larceny,  and  there  are  numerous  cases  to  show  that 
title-deeds,  trees  growing,  minerals,  &c.,  are  not  the  sub- 
jects of  larceny  in  general,  and  numerous  statutes  to  pro- 
vide that  almost  all  of  them  shall  be  so  in  particular. 

The  rule  that  the  taking  must  be  out  of  the  possession  of 


•  Dig.  Cr.  Er.  559.  If  the  word  "undisputed"  were  inserted  before  "pro- 
perty "  in  Mr.  Roscoe's  Definition,  it  might  meet  the  objection  in  the  text ; 
or  if  " wilfuUy  "  were  inserted  before  "wrongful." 
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the  owner,  has  given  rise  to  the  greater  part  of  the  technical  chap.  IV. 
refinements  of  the  law  of  theft.     In  the  first  place,  that  which  Taking 
is  not  in  a  man's  possession  cannot  be  taken  out  of  it,  but  ^of 
lawyers  classify  chattels  as  being  either  choses  in  possession,  possession. 
or  choses  in  action  like  debts.    Hence  debts  and  the  like  can- 
not be  stolen,  and  therefore  bills,  notes,  and  other  documents 
which  are  valuable  only  as  evidence  of  debts  cannot  be  stolen. 
This  monstrous  absurdity  is  still  the  law  of  the  land,  though 
intricate  and  complicated  exceptions  to  the  principle,  nearly  but 
not  quite  co-extensive  with  it,  have  been  enacted  by  statute. 

A  further  consequence  of  the  same  principle  is  that,  if  the  Rights 
owner  parts  with  any  chattel,  his  other  proprietary  rights  are  ^ossLso^ 
in  general  unprotected  by  the  criminal  law.     Hence  arose  the  "g^^  "^^ 
complications  specified  in  a  preceding  chapter,*  the  general  re-  w  the 
suit  of  which  is  that  the  law  of  theft  is  made  up  of  the  following  ^"""^^ 
ofifences,  each  of  which  has  its  own  definition  and  is  divided 
from  the  others  by  scarcely  perceptible  distinctions. 

It  is  larceny  to  take  and  carry  away  a  personal  chattel  Larceny, 
from  the  possession  of  its  owner  with  intent  to  deprive  him 
of  the  property. 

It  is  embezzlement  for  a  servant  to  convert  to  his  own  use  Embezzle-, 
money  which  he  has  received  on  accoimt  of  his  master.  ™^°^' 

It  is  a  statutory  misdemeanor  to  obtain  money  or  goods.  False 
by  false  pretences.  P"'--- 

Some  kind  of  fraudulent  breaches  of  trust  specified  in  the  Fraudu- 
larceny  act  (a  75  and  following)  are  statutory  misdemeanors,  breaches 

Such  being  the  law  of  theft>  it  remains  to  consider  whether  ®^  ^™*'- 
any  part  of  this  intricacy  is  necessary.    To  decide  this  ques-  Su^/S- 
tion  it  is  necessary  to  inquire  into  the  moral  sentiment  on  cacyne- 
which  the  law  ought  to  be  founded.     This  sentiment  is  ^^^^^^' 
honesty,  which  requires  people  to  respect  each  other's  pro- 
perty. But  what  is  property  ?  It  is  common  to  speak  of  land,  Nature  of 
houses^  money,  furniture  and  the  like,  as  property ;  but  this  property, 
is  not  quite  exact     A  man's  property  is  the  aggregate  of 
his  legal  rights  over  things.  '  My  property  in  my  watch  con- 
sists in  the  facts,  that  I  may  sell  it,  or  break,  or  throw,  or 
give  it  away,  or  pledge  it,  or  lend  it,  and  that  I  may  prevent 
all  other  persons  from  doing  any  of  these  things  to  it,  except 

•  Sup.  p.  49—66. 


128 


Classification  of  particular  Crimes. 


Rights 
cannot  be 
wrong 


But  may 
be  made 
useless. 


Chap.  IV.  under  circumstances  specified  by  law.  If  I  part  with  some 
of  these  rights,  I  have  less  property  in  the  watch  than  I  had 
before  ;  but  I  stiU  have  some.  If,  for  instance,  I  pledge  the 
watch,  the  right  of  redeeming  it,  and  the  right  of  having  it 
safely  kept  for  redemption  by  the  pawnbroker,  are  still  my 
property.  The  right  of  keeping  the  watch  in  his  custody,  and 
of  selling  it  by  auction,  if  not  redeemed,  are  the  property  of 
the  pawnbroker.  The  watch  itself  is  not,  in  strictness  of 
speech,  ever  the  property  of  any  one,  though  it  is  commonly 
said  to  be  so,  as  long  as  all  beneficial  rights  relating  to  it  are 
vested  in  one  person.* 

A  right,  being  a  power  conferred  by  the  law,  cannot  be 
wrongfully  transferred.    The  law  having  given  me  a  power 

fully  teuis-  to  exclude  all  other  persons  under  its  jurisdiction  from  all 
interference  with  my  watch,  no  one  can  get  that  power  from 
me  except  in  ways  recognised  by  the  law,  as,  for  instance, 
sale,  exchange,  or  taking  in  execution.  But  though  I  cannot 
be  wrongfully  deprived  of  the  right  itself,  I  may  be  deprived 
of  the  means  of  exercising  it  beneficially.  If  my  watch  is 
thrown  into  the  Thames,  it  is  stQl  mine ;  but  it  is  of  no  use 
to  me.  If  a  thief  carries  it  ofiF,  he  does  not  affect  my  rights  ; 
but  he  renders  all  of  them  useless,  except  the  right  of  having 
the  watch  restored  upon  his  conviction.  Hence,  the  first  ele- 
ment of  theft  is  the  wrongful  deprivation  by  one  person  of 
the  benefits  derived  by  another  from  his  proprietary  rights 
over  anything  which  is  the  subject  of  proprietary  rights ; 
or,  in  other  words,  over  any  property.  It  is  obvious,  however, 
that  this  element  belongs  to  other  crimes  besides  theft.  It 
pervades  every  possible  offence  against  property,  and  it  is 
therefore  necessary  to  inquire  whether  any  generally  recog- 
nised moral  distinctions  exist  between  different  ways  ol 
wrongfully  depriving  people  of  the  advantage  of  their  pro- 
prietary rights.  It  appears  to  me  that  the  following  distinc- 
tions are  broad  and  exhaustive. 

The  unlawful  deprivation  of  the  advantages  of  proprietary 
rights,  may  or  may  not  be  malicious. 

If  malicious,  it  may  or  may  not  be  with  intent  to  defraud. 

•  Compare  Bentham  (Dumout)  Traites  de  legislation,  ch.  viii. — **  De  la 
propriete.  ** 
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As  to  the  general  meaning  of  the  word  malicious,  I  need  Chap,  iv 
add  nothing  to  what  I  said  in  the  last  chapter.  The  cases,  in 
which  one  person  may  wrongfully  deprive  another  of  the 
advantages  of  his  property  without  malice,  are  of  every-day 
occurrence.  A  hmA  fide  though  mistaken  claim  of  right, 
accident,  and  negligence,  are  the  commonest  cases:  the  proper 
remedy  is  a  civil  action. 

Where  the  deprivation  of  advantages  is  malicious,  there  is  Malicious 
geneitdly  an  offence  against  the  law ;   but  there  is  a  wide  fion"^fjj. 
moral  distinction  between  cases  in  which  there  is,  and  those  out  intent 
in  which  there  is  not,  an  intent  to  defraud.     It  woiild  be  an   °  ^  '^^  • 
abuse  of  language  to  say  that  to  injure  a  picture  was  the 
same  crime  as  to  carry  it  off,  and  sell  it ;  nor  could  the  word 
"  fraud "  be  applied  with  any  propriety  to  the  first  of  these  Fraud, 
acts.    The  proper  notion  of  fraud  is  not  a  bare  deprival  of  an 
advantage,  but  an  illegal  and  malicious  transfer  of  an  advan- 
tage from  one  person  to  another.    Thus  the  moral  notion  of 
theft  might  be  defined  as  an  illegal  and  malicious  transfer  of 
any  of  the  advantages,  derived  from  property,  from  the  person 
entitled  to  them  to  some  other  person.    This  phrase,  though 
probably  correct,  is  no  doubt  pecuKar,  and  is  based  upon 
a  view  of  the  nature  of  property  not  usually  understood.    For 
practical  purposes  it  might  be  thrown  into  the  following 
shape,  which  I  venture  to  suggest  as  a  definition  of  the 
crime: — 

To  steal  is  unlawfully,  and  with  intent  to  defraud,  by  Proposed 
taking,  by  embezzlement,  by  obtaining  by  false  pretences,  or  ^  theft.'* 
in  any  other  manner  whatever  to  appropriate  to  the  use  of 
any  person  any  property  whatever,  real  or  personal,  in  posses- 
sion, or  in  action,  so  as  to  deprive  any  other  person  of  the 
advantage  of  any  beneficial  interest  at  law,  or  in  equity,  which 
he  may  have  therein. 

The  effect  of  adopting  this  definition  would  be  to  include  Would 
under  one  description  all  the  cognate  offences  which  at  ^/^ 
present  make  up  the  crime  of  theft.     Its  terms  would  include  dis- 
larceny,  embezzlement,  false  pretences,  larceny  by  bailees.  ^^^^^ 
fraudident  breaches  of  trust,  and  offences  by  factors,  agents,  and 
bankers,  and  thus  five  or  six  useless  and  intricate  distinctions 
between  cognate  crimes  would  be  abolished.    It  would  also 
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Chap.  IV.  do  away  with  all  the  technicalities  about  the  kinds  of  pro- 
perty which  are  the  subject  of  larceny,  and  with  those  which 
arise  out  of  the  obscure  doctrine  of  possession. 
Examina-        ^^  Older  to  show  how  this  would  be  affected,  it  will  be 
tion  of  iu    necessary  to  go  through  the  different  parts  of  it. 

To  steal  is.]    The  object  of  having  a  new  definition  of  theft 
itseK,  instead  of  evading  the  consequences  of  the  old  one, 
is  to  put  the  law  on  the  subject  on  a  sound  and  reasonable 
foundation. 
•*  Unlaw-        Unlawfully^   The  object  of  this  word  is  to  confine  theft  to 
^'         illegal  acta    If  it  were  absent,  the  definition  might  be  satisfied 
by  merely  immoral  acts.     For  instance,  a  person  might  accept 
a  present  of  money  with  an  intent  in  his  own  mind  to  defraud 
some  person  to  whom  it  would  otherwise  have  been  paid. 
"Intent to      Arid  with  intent  to  defraud.']    These  words  might  appear 
at  first  sight  little  less  general  than  the  word  "  felonious " 
employed  in  the  definition  as  it  stands  by  the  present  law. 
Experience  has  shown  that  this  is  not  the  case.    They  are 
constantly  used  in  criminal  law.    For  instance,  in  many  sec- 
tions of  the  forgery  act. 
.*'  ^^o,^'      ^y  l^f^y  ^  embezzlement,  by  obtaining  by  fahe  pretences, 
OT  in  any  other  manner  whatever  to  appropriate^     This  might 
be  shortened  by  substituting  for  the  whole  phrase  the  word 
"to  appropriate,"  but  it  is  desirable  to  specify  the  commonest 
forms  of  appropriation  in  order  to  prevent  any  misconception. 
Taking.  By  taking^  The  present  definition  of  theft  includes  carrying 

away,  or  as  it  is  called,  "  asportation ; "  but  this  is  perfectly 
useless,  and  is  injurious  as  it  gives  rise  to  needless  subtleties. 
The  line  where  innocence  ends  and  crime  begins  must  be 
more  or  less  arbitrary,  but  the  act  of  taking  is  a  more  con- 
venient and  definite  boundary  than  the  act  of  carrying  away. 
False  pre-  By  obtaining  by  false  pretences!]  This  expression  has  been 
proximately  reduced  to  certainty  by  judicial  decisions.  It 
certainly  involves  distinctions  of  considerable  subtlety,  and 
the  courts  have  found  great  difl&culty  in  drawing  the  line 
between  a  false  pretence  and  a  mere  lia  The  well-known 
case  of  R,  v.  Bryan^  affords  a  good  illustration.  In  this  case, 
it  was  held  not  to  be  a  false  pretence  to  pretend  that  certain 

♦  Pear.  &  Bell,  C.  G.  266. 
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plated  spoons  had  as  much  silver  on  them  as  "  Elkington's  chap.  IV. 
A"  (a  well-known  description  of  spoons  differing  from  others 
in  the  quantity  of  silver  which  they  contain).  If  he  had 
pretended  that  the  spoons  were  "Elkington's  A,"  it  would 
have  been  a  false  pretence.  This  difficulty,  however,  is  in- 
herent in  the  nature  of  the  subject,  and  is  one  which  no 
skill  on  the  part  of  the  legislature  can  avoid.  It  is  clear  that 
mere  lying  ought  not  to  be  a  crime,  but  it  is  equally  clear 
that  the  moral  sentiment  of  the  public  ought  not  to  recognise 
any  wide  distinction  between  a  liar  and  a  thiel  Hence  the 
distinction  between  theft  and  lying  must  be  a  distinction 
without  much  moral  difference,  but  this  is  no  reason  for  add- 
ing a  subordinate  distinction  between  theft  effected  by  lying 
and  theft  effected  without  lying.  By  including  false  pre- 
tences in  the  definition  of  theft,  the  difficulty  of  distinguish- 
ing between  two  substantially  similar  crimes  is  avoided,  and 
the  difficulty  of  distinguishing  between  acts  legally  innocent 
and  one  form  of  legal  guilt  is  not  increased. 

Or  hy  any  other  means  whatever  to  appropriate,^  This  in-  Other  ap. 
eludes  all  cases  in  which  the  physical  custody  or  possession  §^"*' 
of  property  is  separated  from  its  beneficial  ownership.  It 
would  include  a  great  variety  of  fraudulent  breaches  of  trust, 
many  of  which  are  now  impunished,  or  are  punished  if  at  aU  Fraudulent 
by  special  enactments,  the  construction  of  which  is  doubtftiL  ^x^^^  ^ 
Hie  word  "appropriate"  is  already  known  to  the  criminsd 
law,  as  it  is  employed  in  several  clauses  oi  the  larceny- 
act,  for  instance,  in  s.  80,  which  applies  to  fraudulent 
trustees.  The  object  of  punishing  fraudulent  breaches  of 
trust  has  been  partially  provided  for  by  several  late  enact- 
ments. The  only  argument  entitled  to  attention  which 
could  be  advanced  against  it  was,  that  people  might  take 
security  by  bond  or  otherwise  for  the  fidelity  of  those  whom 
they  trusted,  and  that  the  criminal  law  is  not  intended  to 
supply  the  place  of  private  prudence.  In  the  first  place 
however,  this  is  not  true.  .  Cestui  que  trusts,  and  legatees,  are 
generally  at  the  mercy  of  trustees  and  executors  whom  they 
have  not  chosen.  In  the  second  place,  if  it  were  true,  there 
is  no  reason  why  the  sureties  themselves  should  not  be  pro- 
tected by  the  criminal  law.    No  doubt  they  undertake  the  rela- 
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Chap.  IV.  tion  voluntarily ;  but  if  a  man  knows,  that  before  he  can  be 
made  responsible,  the  person  for  whom  he  is  bound  must  com- 
mit a  crime,  he  is  more  likely  to  be  willing  to  be  surety.    One 
great  use  of  the  criminal  law  is  to  guarantee  the  stability  of 
the  different  relations  of  life ;  and  there  is  no  reason  why  so 
common  and  important  a  relation  as  that  of  suretyship  should 
not  be  so  guaranteed  as  well  as  others.    Some  of  the  most 
cruel  robberies  ever  committed  have  been  committed  by 
ficaudulent  trustees.    Their  acts  have  frequently  reduced  whole 
families  fix)m  comfort  to  want,  and  even  now  such  criminals 
enjoy  comparative  safety. 
Fraudulent      Assuming  that  fraudulent  breaches  of  trust  ought  to  be 
tr^t*^^^  pimished,  the  convenience  and  importance  of  including  them 
should  be    Under  the  common  definition  of  theft  is  evident.     In  the  first 
as  thefts,     place,  it  is  always  desirable  to  call  things  by  their  right 
names ;  and,  in  the  second  place,  it  is  far  more  easy  to  bring 
a  particular  case  within  the  terms  of  a  wide  general  definition 
than  to  bring  it  under  a  comparatively  intricate  special  one. 
«*  To  the        To  the  use  of  any  person^     I  introduce  these  words  instead 
use  of  any  ^f  y^^  more  natural  words,  "  to  appropriate  to  his  own  use"  to 
meet  the  case  of  a  person  stealing  goods   for  another,  or 
fraudulently  conveying  trust  property  to  some  person  not 
entitled  to  it.    The  main  object  of  the  clause  is  to  distinguish 
theft  from  malicious  mischief.     The  rest  of  the  definition 
would  be  satisfied  by  a  man's  breaking  a  statue  or  vase. 
Subjects         Any  property!]    This  would  include  all  property  whatever, 
of    rceny.  ^^  ^^  personal,  in  possession  or  in  action ;  and  so  do  away 
with  all  the  cases  which  show  what  is  not  the  subject  of 
larceny;  and  with  the  necessity  for  cumbrous  statutory  excep- 
tions to  a  principle  which,  though  admitted  to  be  absurd,  is 
left  existing.    There  is  no  reason  why  real  property  should 
not  be  stolen  as  well  as  personal  property.     One  of  the  cm-ses 
in  the  commination  service  is  directed  against  the  man  who 
"removes  his  neighbour's  landmark,"  and  so  steals  his  land. 
There  are  at  the  present  day  few  landmarks  in  this  country ; 
but  suppose  that  a  man  unlawfully,  and  with  intent  to  de- 
fraud, builds  a  wall  in  such  a  manner  as  to  inclose  a  strip  of 
land  to  which  he  knows  he  has  no  right,  why  should  he  not 
be  indicted  for  stealing  the  land  ?     Suppose  (and  the  c^e  is 
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a  real  one)  two  traders  in  difficulties  sell  an  estate  of  which 
one  is  trostee  and  the  other  tenant  for  life,  and  put  the 
money  into  their  business,  thereby  de&auding  an  infant 
remainder-man.  They  have  stolen  the  estate  and  the  pro- 
duce of  it  as  much  as  if  they  had  picked  a  pocket  The 
existing  rule  proceeds  on  the  groimd  that  a  principle  cannot 
be  true,  because  it  is  difficult,  in  fact,  to  apply  it.  It  is  per- 
fectly true  that  real  property  is  seldom  the  subject  of  larceny, 
but  it  is  as  capable  of  being  stolen  as  anything  else.  It 
would  be  as  wise  to  declare  that  a  mass  of  iron,  weighing  a 
thousand  tons,  is  not  the  subject  of  larceny,  because  no  one 
.could  carry  it  away. 

As  to  choses  in  action,  the  common  law  is  so  absurd  that  it  Choses  in 
needs  no  remark.  **^^°' 

The  case  of  wild  animals  is  one  of  considerable  difficulty.  Game. 
At  present,  ferm  naturm  are  no  one's  property.  The  simplest 
plan  would  be  to  consider  them  as  the  property  of  the  person 
over  or  in  whose  soil  they  are  at  any  given  moment.  This, 
however,  would  apply  to  a  sparrow  as  weU  as  to  a  pheasant, 
to  a  minnow  as  well  as  a  salmon ;  and  it  would  certainly  be 
difficult  to  get  a  jury  to  convict  a  boy  of  stealing  one  roach, 
the  property  of  the  lord  of  the  manor.  The  question  is  one 
of  policy  rather  than  law.  The  symmetry  of  a  definition  is 
of  far  less,  importance  than  the  general  feeling  of  the  public. 

80  as  to  deprive  any  other  person  of  the  advantage  of  any  he-  Theft  by  a 
Ttefidal  interest  which  he  may  have  therein  at  law,  or  in  equity^  owaer. 
As  I  have  already  observed,  an  unlawful  act  cannot  (except 
in  peculiar  instances)  alter  the  rights  of  au  owner;  but 
it  may  destroy  all,  or  some,  of  the  advantages  which  he 
derives  from  them.  The  object  of  these  words  is  to  make  it 
theft  in  a  person  who  has  proprietary  rights  in  a  thing  to  deal 
with  it  in  such  a  manner  as  to  transfer  the  advantage  of  the 
co-existing  rights  of  others,  leaving  him  at  the  same  time  at 
liberty  to  deal  as  he  pleases  with  his  own  rights.  For  instance, 
a  pawnbroker  might  be  guilty  of  theft  under  this  definition, 
if  he  parted  with  a  pledge  in  such  a  manner  as  to  defeat 
the  pledger's  equity  of  redemption :  but  not  if  he  parted 
with  it  without  prejudice  thereto. 

In  law  or  in  equity!]    No  doubt  inconvenience   might 
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Chap.  IV.  arise  under  these  words  from  the  singular  division  of  our 
intcrwte!^  law  into  two  parts,  which  differ  principally  in  name.  There 
is  always  a  difficulty,  as  in  the  case  of  obtaining  goods  by 
false  pretences,  in  drawing  a  line  between  immorality  and 
crime,  and,  no  doubt,  if  equitable  interests  were  made  the 
subject  of  larceny,  it  might  be  hard  to  say  of  some  acts 
whether  they  were  thefts  or  breaches  of  contract.  By  the 
terms  of  the  definition,  however,  this  question  could  arise 
only  where  there  was  an  unlawful  act,  coupled  with  an 
intent  to  defraud,  and  there  is  no  reason  why  the  legislature 
should  be  anxious  to  confine  the  inconveniences  of  dishonesty 
to  restitution  as  distinguished  from  punishment.  If  a  shop- 
keeper  who  chooses  to  lie,  or  a  vendor  who,  with  intent  to  de- 
fraud, sells  an  estate  twice  over,  escapes  from  punishment,  he 
has  no  right  to  complain  that  he  has  found  some  difficulty  in 
persuading  the  court  that  he  is  only  a  cheat,  and  not  a  thief. 
The  difficulty  exists  under  the  present  law ;  for  under  sec.  80 
of  the  Larceny  Act,  any  one  who,  being  a  trustee,  shall,  with 
intent  to  defraud,  convert,  or  appropriate  the  trust  property  to 
his  own  use,  or  the  use  of  any  other  person  than  the  cestid 
que  trust,  is  liable  to  seven  years'  penal  servitude ;  but  this 
must  be  taken  in  conjunction  with  the  definition  of  a  trustee 
given  in  sec.  1. 
I'ermission  It  would  be  easy  to  guard  this  part  of  the  proposed  defini- 
ney^cS^.  *^^^  against  abuse  by  affixing  a  proviso  similar  to  the  one 
rai.  contained  in  the  latter  part  of  this  section,  which  provides 

that  no  prosecution  for  any  offence  against  the  section  shall 
be  commenced  without  the  sanction  of  the  Attorney-General, 
and  of  the  Court  or  Judge  before  whom  any  civil  proceeding 
shall  have  been  taken  against  any  person  to  whom  the  section 
may  apply.  It  would,  perhaps,  be  better  to  throw  the  burden 
of  getting  the  intervention  of  the  Attorney-General  on  the 
accused.  K  a  man  commits  a  crime,  the  presumption  is  that 
he  ought  to  be  punished,  and  it  lies  upon  him  to  show  special 
reasons  why  he  should  not  However  this  may  be,  it  would 
be  a  great  improvement  to  show,  by  including  them  under 
the  same  definition,  that  thefts  by  trustees  resemble  common 
thefts  in  all  essential  particulars,  though  some  acts  may  fall 
under  the  definition,  which  it  may  be  desirable  not  to  punish. 


Result  of  proposed  "DeJinitioA.  \%^ 

It  is  desirable,  in  concluding  this  subject,  to  offer  some  Chap.  IV. 
general  observations  on  the  scope  of  the  proposed  definition.  iHustra- 
It  differs  from  the  existing  law  in  two  principal  respects,  proposed! 
The  first  is,  that  it  takes,  as  the  test  of  criminality,  an  intent  d«fii"^on- 
to  defraud  at  the  time  of  the  appropriation  of  the  property, 
and  not  at  the  time  of  its  asportation.     The  second  is,  that  it 
views,  as  the  subject-matter  of  larceny,  the  beneficial  interest 
of  the  proprietor,  and  not  his  specific  right  of  possessing  a 
specific  thing.    I  will  illustrate  each  of  these  points. 

1.  The  proposed  definition  has  regard  to  the  intent  at  the  it  has 
time  of  appropriation,  and  not  at  the  time  of  asportation.    As  ^^^^^ 
the  law  now  stands,  if  possession  is  obtained  without  an  intent  time  of 
to  defraud,  no  subsequent  fraudulent  dealing  with  the  article  pSSSon. 
will  be  theft.    Thurbom*  picked  up  a  note  which  he  supposed 
to  be  lost,  and  afterwards,  hearing  who  the  owner  was,  changed 
it  and  took  the  money.    This  was  held  not  to  be  larceny, 
because  the  original  taking  was  not  criminal.    By  the  pro* 
posed  definition,  the  taking  would  not  be  theft  if  the  goods 
were  6orwi  fidt  believed  to  be  lost ;  for  where  property  is  lost, 
the  owner's  beneficial  interest  in  it  is  at  an  end ;  but  the  con-* 
version  afterwards,  when  the  owner  was  known,  would  have 
been  an  appropriation  to  the  finder  with  intent  to  defraud  the 
owner  of  his  right  to  have  the  note  returned,  or,  at  least,  kept 
safely  for  him ;  and  surely  this  is  the  reasonable  distinctioiL 

In  the  case  above  mentioned,  of  the  secretary  to  the  local 
Missionary  Society,t  who  appropriated  to  himself  the  money 
which  he  ought  to  have  paid  to  the  parent  society,  and  in  all 
other  cases  of  the  same  sort,  the  ground  of  the  decision  that 
such  conduct  is  not  theft,  is  that  the  trustee  might  do  as  he 
liked  with  the  specific  coins — ^the  sovereigns  of  which  the  sxmi 
consisted.  This  is  quite  consistent  with  the  general  theory 
of  the  common  law,  but  it  is  surely  unreasonable.  Two  men 
receive  100/.  in  bank-notes ;  each  appropriates  to  himself  those 
bank-notes ;  but  the  honest  man  pays  an  equivalent  in  the 
shape  of  a  hundred  sovereigns  to  the  account  of  the  Society 
at  Hie  Bank,  and  the  rogue  does  not  Here,  in  each  case,  there 
is  an  appropriation  to  the  trustee  of  that  which  belongs  to 

♦  Thurbom's  case,  1  Den.  C.  C.  887. 

t  R.  v.  Garrett,  8  Cox.  C.  C.  868,  sup.  p.  55. 
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Chap.  IV.  others ;  but  the  payment  of  an  equivalent  shows  that  in  the 
first  case  there  is  no  intent  to  defraud,  and  the  absence  of  such 
a  payment  shows  that  in  the  other  case  there  is.  A  defi- 
nition which  recognises  this  distinction  is  better  than  one 
that  does  not. 
It  has  2.  The  proposed  definition  looks  not  to  mere  local  removal 

the\>ene-  of  a  Specific  chattel,  but  to  the  fraudulent  transfer  of  a  bene- 
ficial inte-  ficial  interest.  The  secretary  of  a  friendly  society  receives  100/. 
the  pos-  in  gold.  He  changes  it  into  notes.  He  pays  the  notes  to  a 
session.  tanker,  and  so  substitutes  for  the  notes  the  credit  on  the  Bank. 
He  buys  Exchequer-bills  with  the  balance  at  the  banker's. 
Finally  he  sells  the  Exchequer-bills,  and  applies  the  proceeds 
to  his  own  use.  The  common  law  says  upon  this  to  the 
original  owners :  Your  property  was  in  the  original  sovereigns. 
The  moment  you  parted  with  them  the  criminal  law  ceased 
to  protect  you.  Why  should  not  the  criminal  law  recog- 
nise the  substituted  fund  as  a  court  of  equity  would  ?  The 
owners  of  the  sovereigns  had  a  beneficial  interest  in  equity  in 
the  notes,  the  banker's  credit,  the  Exchequer-biUs,  and  the 
produce  of  the  Exchequer-bills,  and  as  soon  as  the  treasurer, 
with  intent  to  defraud,  appropriated  to  his  own  purposes  any 
one  of  these  funds,  he  committed  theft  according  to  the 
proposed  definition. 
It  regards  The  case  of  R,  V.  Philips,^  (which  has  been  followed  in 
beneficS^  Subsequent  ca^es)  affords  another  illustration  of  the  difference 
interests,  between  the  common  law  and  the  proposed  definition.  In  that 
case  a  man  took  a  horse  from  a  stable,  rode  him  thirty  miles, 
and  left  him  at  an  inn  to  take  his  chance  of  being  found  by 
Ms  owner.  It  was  held  that  this  was  not  larceny,  because 
the  intent  was  to  usurp  a  temporary,  and  not  a  permanent, 
dominion.  According  to  this  case  a  servant  might  pledge  his 
master's  plate,  intending  to  redeem  the  plate  after  ten  years, 
and  in  the  meantime  to  go  to  Australia  with  the  proceeds,  and 
yet  be  acquitted  of  larceny,  if  he  could  persuade  the  jury 
that  such  was  his  intention.  According  to  the  proposed 
definition  the  right  to  the  use  of  the  horse  or  the  plate  during 
the  limited  time  would  be  as  much  the  subject  of  larceny  as 
the  use  of  it  for  an  indefinite  time.    It  may  be  said  that  this 

•  2  Ea.  P.  C.  662. 
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would  make  it  theft  for  a  man  to  borrow  his  Mend*s  book  for  Chap.  IV. 
an  hour  without  leave.  The  answer  is  that  the  transfer  of 
advantages  must  by  the  definition  be  with  an  intent  to 
defraud,  and  the  question  in  such  cases  would  be,  whether, 
considering  all  the  circumstances,  the  accused  might  not 
fairly  consider  that  he  had  an  implied  authority  to  do  as 
he  did.  If  so,  he  ought  not  to  be  convicted.  No  doubt  it  is 
possible  to  put  difficult  cases.  For  instance,  a  servant  wears 
his  master's  coat  for  a  night  He  cannot  have  supposed  that  he 
would  have  had  permission  to  do  so,  but  it  would  be  hard  to 
call  this  felony ;  yet,  no  doubt,  it  falls  within  the  definition. 
The  answer  to  this  is,  "  De  minimis  non  curat  lex."  If  a 
man  uses  a  sheet  of  note  paper  to  write  a  letter  without  leave, 
his  act  falls  within  the  present  definition  of  larceny. 

In  one  point,  at  least,  the  proposed  definition  of  theft  would 
be  narrower  than  the  existing  ona  A  servant  takes  his 
master's  com  against  orders  to  feed  his  master's  horses.  This 
has  been  held  to  amount  to  theft.  It  would  not  be  so  under 
the  proposed  definition,  for  there  is  no  transfer  of  any  advan- 
tage from  the  owner  to  some  one  else.  It  is  merely  a  change 
in  the  mode  of  his  enjoyment  of  his  property. 

The  proposed  definition  would  not  include  breaches  of  con-  Relation 
tract,  however  fraudulent,  where  the  intention  of  the  parties  was  ^on^to"^' 
that  the  property  in  the  subject  matter  of  the  contract  should  breaches 
change  hands.     It  would  not  be  defeated  by  the  intervention  tracu  ' 
of  a  contract,  where  the  intention  of  tie  parties  was  that 
the  person  out  of  possession  should  retain  a  beneficial  interest 
either  in  the  very  subject  matter  of  the  contract  (as  in  the 
case  of  bailments),  or  in  specific  equivalents  substituted  for 
it,  as  in  all  contracts  in  the  nature  of  trusts. 

If  theft  were  once  satisfactorily  defined,  a  great  part  of  the  Effect  of 
Larceny  Act  would  become  superfuous,  and  might  be  repealed,  theft  on 
This  would  be  the  case  with  all  the  sections  which  introduce  j]Jl^*^^^°^ 
exceptions  into  the  common  law  principles  which  the  defini- 
tion supersedes.    For  instance,  sections  27  and  28,  which 
make  it  larceny  to  steal  written  instruments,  would  become 
needless.    So  woidd  the  sections,  which  apply  to  stealing  live 
animals,  and  fruits,  vegetables,  or  shrubs  growing.    It  would 
still  be  desirable  to  retain  sections  specifying  circumstances 
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Chap.  IV.  of  aggravation  involving  liability  to  increased  punishment ; 
but  they  might  be  considerably  simplified.  If  all  property 
alike  were  the  subject  of  larceny,  independently  of  special 
enactments,  it  would  be  easy  to  introduce  general  provisions 
regulating  the  punishment  by  the  value  of  the  article  stolen. 
It  would  be  tedious  to-  show  in  detail  how  this  would  act,  but 
a  single  instance  will  illustrate  the  character  of  such  altera- 
tions. There  can  be  no  good  reason  why  stealing  a  dog,  worth 
perhaps  many  pounds,  and  regarded  by  his  owner  with  strong 
personal  regard,  should  be  less  criminal  than  stealing  the 
dog's  collar,  worth  perhaps  half-a-crown,  and  regarded  with 
no  feeling  whatever. 
Present  The  principal  aggravations,  now  in  force,  are  eitlier  in 

ti^^lT'     respect  of  the  nature  of  the  thing  stolen,  as  in  the  case  of 
theft.  cattle,  goods  in  the  process  of  manufacture,  and  wills ;  or  in 

respect  of  the  manner  in  which  they  are  stolen,  as  with  or 
without  arms  and  violence ;  or  in  respect  of  the  place  from 
which  they  are  stolen ;  as  from  the  person ;  in  a  dwelling- 
house  to  the  value  of  £5  ;  in  a  church  or  chapel ;  from  a  ship 
in  harbour,  and  from  a  ship  in  distress  ;  or  in  respect  of  the 
person  by  whom  they  are  stolen,  as  in  the  case  of  agents, 
bankers,  and  fraudulent  trustees,  servants,  public  ofi&cers,  and 
persons  previously  convicted. 
No  ?ene«l  It  is  remarkable,  as  a  serious  defect  in  the  law,  that  there 
aTtoYsaue  ^  ^^  general  provision  making  the  value  of  the  article  stolen 
a  substantive  cause  of  aggravation  of  punishment,  though  it 
is  frequently  one  of  several  circumstances  which  collectively 
have  that  effect.  Considering  tlie  enormous  frauds  which 
have  become  frequent  of  late  years,  to  steal  to  the  value  of 
£100  or  upwards  might  well  be  made  a  separate  oflence. 
Altema.  If  ^^  adoption  of  an  entirely  new  definition  be  thought  too 
*^^^^'  great  a  change,  much  good  might  be  done  by  enacting  simply 
that  all  acta  which  at  present  are  either  larceny,  embezzle- 
ment,  obtaining  goods  by  false  pretences,  or  offences  by  frau- 
dulent trustees  and  bailees  shall  be  thefts;  and  that  any  person 
may  be  convicted  on  an  indictment  for  theft  who  is  proved  to 
have  committed  any  of  these  offences.  This  would  in  practice 
do  away  with  the  distinctions  between  these  crimes,  and 
supersede  the  cases  by  which  they  are  explained. 
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One  ofifence  against  the  Larceny  Act  deserves  special  notice  chap.  iv. 
on  account  of  its  frequency,  its  importance,  and  the  charac-  Definition 
teiistic  intricacy  in  which  it  is  involved,  by  the  intermixture  gUr^^' 
of  the  defective  common  law  definition  and  the  statutory  pro- 
visions intended  to  remedy  its  defects.    This  is  burglary. 
The  common  law  definition  of  burglary  is  "  breaking  and 
entering  the  mansion-house  of  another,  or  (as  some  say)  the 
walls  or  gates  of  a  walled  town  in  the  night,  with  intent  to 
commit  some  felony  within  the  same,  whether  the  felonious 
"  intent  be  executed  or  not."* 

Many  questions  arose  as  to  the  precise  extent  of  the  expres- 
sions, "mansion-house,"  "night,"  and  "breaking  and  entry." 
The  "night"  is  now  defined  as  the  interval  between  nine 
P.M.  and  six  A.M. ;  but  all  sorts  of  subtleties  arose  upon  the 
acts  necessary  to  constitute  a  breaking,  and  still  form  part  of 
the  law.  For  instance,  it  has  been  held  that,  where  a  sash- 
vrindow  was  open  about  two  inches,  and  the  prisoner  raised 
the  sash  far  enough  to  get  in,  and  got  in,  there  was  no  break- 
ing ;f  but  where  a  man  got  his  hand  in  through  a  broken 
pane,  and  undid  the  latch,  and  opened  the  window,  the  un- 
doing of  the  latch  was  a  breaking.  J  Getting  down  a  chinmey 
is  a  breaking ;  but  getting  in  through  a  hole  left  for  light  in 
the  roof  is  not.§  In  order  to  remedy  the  encouragement  to 
crime  to  which  these  distinctions  gave  rise,  a  clause  has  been 
introduced  into  the  last  Larceny  Act,||  by  which  to  "enter 
any  house  in  the  night,  with  intent  to  commit  a  felony,"  is 
made  a  substantive  felony,  punishable  by  penal  servitude  for 
seven  years. 

This  is  an  excellent  instance  of  the  way  in  which,  by  the  Relation  ot 
combined  operation  of  common  and  statute  law,  definitions  favTand 
of  crimes  are  made,  as  it  were,  to  stand  on  their  heads.     The  statutory 

1         ,    .  1  .  .        1    •  1.  definitions 

common  law  bemg  a   very  rude   system,  mvolvmg  great  of  crime, 
severity  of  punishment,  affixed  special  names  to  complications 
of  crime.    The  statute  law  took  the  complicated  definition  as 
the  starting-point,  and  invented  minor  offences  to  fill  up  the 
gap  left  by  the  common  law.     This  is  obviously  an  inversion 

♦  Hawkins*  PL  Cr.  199. 

t  B.  V.  Smith,  1  Mo.  Cr.  C.  178*        t  R.  v.  Robinson,  ib.  827. 

§  K.  V.  Sprigg,  1  Mo.  and  Ho.  ^7,  U  &  54. 
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Chap.  IV.  of  the  true  process.  It  is  as  if  a  naturalist  were  to  define  a 
thorough-bred  race-horse  before  he  defined  a  horse,  and  were 
then  to  define  a  horse  by  describing  him  as  a  thorough-bred 
race-horse,  in  which  certain  qualities  were  absent.  The 
generic  offence  in  the  present  case  is  felony  in  general,  the 
aggravations  are  felony  in  a  dwelling-h/yiuc ;  entering  a 
dwelling-house  with  intent  to  commit  felony;  entering  a 
dwelling-house  and  committing  felony ;  entering  a  dwelling- 
house  "by  nighty  with  intent  to  commit  felony ;  entering  a 
dwelling-house  hj  night  and  committing  felony ;  breaking  and 
entering  a  dwelling-house,  with  intent  to  commit  felony; 
breaking  and  entering  a  dwelling-house,  and  committing 
felony ;  and  the  same  by  night. 

If  such  minute  subdivision  of  similar  crimes  is  desirable, 

it  should  be  effected  in  this  order.     As  it  is,  the  various 

offences  enumerated  occupy  six  sections  (51-7),  each  of  which 

creates  several  distinct  and   cumbrous   offences,   the    only 

substantial  distinction  between  them  being  an  immaterial  and 

irrational  one  as  to  the  maximum  of  punishment    Where  the 

breaking  is  accompanied  by  a  commission  of  the  felony,  the 

maximum  punishment  is  fourteen  years'  penal  servitude ; 

'  where  there  is  only  an  intent  to  commit,  it  is  seven  years. 

Sugges-      By  rejecting  from  the  definition  the  useless  and  intricate  term 

tions.         t€  breaking,"  the  law  might  be  reduced  to  the  following  simple 

and  reasonable  form : — 

Whoever  shall  enter  any  dwelling-house,  &c.,  with  intent 
to  commit  any  felony,  shall,  &c.  (be  liable  to  penal  servitude 
for  fourteen  years.) 

Whoever  shall  enter  any  dwelling-house,  &c.,  bg  night,  with 
intent  to  commit  any  felony,  shaU,  &c.  (penal  servitude  for 
life.) 

Whoever  having  committed  any  felony  in  any  dwelling- 
house,  &c.,  shall  leave  the  said  dwelling-house  after,  and 
in  consequence,  of  haviug  committed  the  said  felony, 
shally  &c. 

This  last  clause  conveys  the  real  meaning  of  the  clauses 
directed  against  breaking  out  of  a  dwelling-house.  This  pro- 
vision is  very  harsh.  The  gravity  of  the  crime  of  burglary 
consists  in  the  entry.     If  a  person  already  in  the  house, 
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a  lodger  for  instance,  opens  the  door  and  runs  out  to  escape,  chap.  iv» 
it  is  altogether  a  different  matter. 

As  burglary  of  every  degree  involves  (most  properly)  penal 
servitude  for  life,  it  is  useless  to  add  other  circumstances  of 
aggravation.  Where  burglary  was  committed  by  armed  men, 
to  the  number  of  two  or  more,  it  used  to  be  punishable  with 
death,  till  the  year  1861. 

FORGERY. 

Forgery  and  offences  against  the  coinage  are  substantially  Forgery, 
no  more  than  particular  ways  of  committing  theft,  as  I  have 
defined  it  Indeed,  if  there  were  no  special  provisions  on  the 
subject,  many  cases  of  forgery,  and  all  cases  of  uttering  bad 
money,  woidd  be  pimishable  as  cases  of  obtaining  goods  or 
money  by  false  pretences.  Hence  there  is  little  moral  dis- 
tinction between  these  crimes  and  common  thefts ;  and  they 
fall  under  the  second  of  the  three  heads  under  which  I  classi- 
fied crimes  in  general — acts,  namely,  which  are  forbidden  by 
the  legislature,  not  by  reason  of  their  moral  enormity,  but  for 
the  specific  purpose  of  discouraging  a  particular  way  of  doing 
immoral  acts  on  accoimt  of  the  great  danger  and  inconve- 
nience to  the  public  which  it  involves.  Hence  in  criticising 
these  definitions,  the  question  of  moral  distinctions  does  not 
occur.  The  only  question  is,  how  far  they  effect  the  specific 
purpose  for  which  they  are  intended. 

The  statute  on  forgery  is  excessively  and  needlessly  intri-  intricacy 
cata  The  offence  of  forgery  at  comlnon  law  was  very  simple,  of  forgery, 
it  consisting  in  "  a  making  malo  anitno  of  any  written  instru- 
"  ment,  for  the  purpose  of  fraud  or  deceit"  *  As  commerce 
increased,  fine  and  imprisonment  were  considered  insufficient 
punishments  for  so  dangerous  an  offence,  and  the  forgery  of 
wills,  deeds,  and  mercantile  instruments,  was  made  a  capital 
felony.  The  terms  employed  to  specify  the  instruments,  to 
foige  which  was  felony,  were  numerous,  and  more  or  less 
indefinite  ;  and  a  great  number  of  questions  have  arisen  as  to 
whether  or  not  particular  instruments  were  included  in  the 
terms  of  the  statute. 

♦  2  East.  P.  C.  852. 
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Chap.  IV.  The  existing  statute  contains  fifty-six  sections,  of  which  no 
less  than  twenty-four  consist  of  enumerations  of  particular 
classes  of  instruments,  which  it  is  felony  to  forge.  For  instance, 
the  forgery  of  wills,  the  forgery  of  legal  proceedings,  the  forgmg 
of  registers,  the  forging  of  hank-notes,  are  all  forbidden  by 
separate  sections,  each  worded  with  the  most  elaborate  minute- 
ness, so  that  numerous  questions  might  arise  upon  the  appli- 
cation of  every  clause  to  any  particular  instrument.  In  every, 
or  almost  every,  case,  the  punishment  is  the  same,  ranging 
from  penal  servitude  for  life  downwards ;  and  no  forgeries 
can  be  tried  at  the  quarter  sessions.  Hence  the  greater  part 
of  this  law  is  perfectly  needless,  and  might  be  condensed  into 
one  section  as  follows : 

"  Wliosoever  maliciously,  and  for  the  purpose  of  fraud  or 
"  deceit,  shall  forge  anything  written,  printed,  or  otherwise 
"  made  capable  of  being  read,  or  utter  any  such  forged  thing, 
"  knowing  the  same  to  be  forged,  shall,  upon  conviction,  be 
*'  sentenced  to  penal  servitude  for  life,  or  for  any  other  term 
"  not  less  than  three  years,  or  to  imprisonment,  with  or  with- 
"  out  hard  labour,  for  any  term  not  exceeding  two  years." 

This  enactment  might  appear  to  be  objectionable  on  the 
ground  of  its  severity,  for  it  would  subject  to  penal  servitude 
for  life  all  persons  guilty  of  common  law  forgeries,  which 
are  often  oflfences  of  small  importanca  The  answer  is,  that 
this  is  one  of  the  cases  in  which  the  wide  discretion,  with 
which  the  judges  are  entrusted  as  to  punishment,  may  be 
used  to  simplify  the  law.  The  definitions  of  manslaughter 
and  burglary  are  as  wide  as  the  proposed  definition  of  foi^ry, 
and  involve  as  wide  a  range  of  punishment.  A  boy  who  un- 
fortunately kills  another  by  throwing  a  stone  at  him,  or  one 
who  pushes  his  hand  through  a  pane  of  glass  to  steal  a  penny 
loaf  at  five  minutes  before  six  on  a  summer  morning,  is  liable 
to  penal  servitude  for  life.  On  the  other  hand,  a  man  who, 
in  the  course  of  a  fight,  knocks  another  down,  stamps  on  his 
stomach  when  he  is  down,  and  kicks  his  skull  into  his  brains  ; 
or  a  gang  of  professional  robbers  who,  at  midnight  and  armed, 
break  into  a  dwelling-house,  threaten  all  its  inmates  with 
death,  and  strip  it  of  all  its  contents,  might  escape  with  a 
day's  imprisonment  without  hard  labour.    In  practice,  no  in- 


Apparent, 

but  not 
real  seve- 
rity. 


Coinage  Offences — Malicious  Injuries.  143 

convenience  arises  from  this.  The  judges  are  quite  competent  Chap.  IV. 
to  apportion  the  punishment  to  the  crime ;  and  the  incon- 
venience of  reposing  that  confidence  in  them  is  a  less  evil 
than  the  multiplication  of  technical  distinctions  which  in- 
evitably results  from  the  multiplication  of  the  definitions  of 
crimes. 

OFFENCES  AGAINST  THE  COIN. 

Oflfences  against  the  coin  stand  on  a  very  peculiar  footing.  Offences 
They  have  been  reduced  to  the  fonn  of  a  regular  occupation ;  J^^ 
and,  in  order  to  deal  with  them  effectually,  it  is  necessary  to 
attach  penalties  to  a  gi-eat  variety  of  acts — such  as  being  in 
possession  of  coining-tools  and  the  like — which  in  themselves 
would  be  innocent  Hence  there  is  less  room  for  condensation 
in  this  branch  of  the  criminal  law  than  in  almost  any  other. 
Many  sections  of  the  Forgery  Act,  relating  to  the  fabrication 
of  paper  resembling  Bank  of  England  paper,  the  engraving  of 
plates,  &c.  for  printing  forged  notes,  and  other  matters  of  the 
same  kind,  would  be  placed  more  appropriately  under  this 
head  than  under  the  head  of  forgery, 

MALICIOUS  INJURIES  TO  PROPBETY. 

The  law  on  this  head  includes,  of  necessity,  a  good  deal  of  Malicious 
special  definition,  on  account  of  the  infinite  variety  of  shapes  property, 
in  which  property  is  enjoyed,  and  of  modes  in  which  it  may 
be  injured.    Still  it  is  by  no  means  impossible  to  frame 
general  enactments  on  the  subject;  and  one  of  the  most 
sweeping  and  salutary  provisions  in  the  new  criminal  statutes 
is  to  be  found  in  the  act  which  refers  to  this  subject  (24  &  25 
Vic.  c.  97,  s.  51).    It  provides,  that "  whoever  shall  unlawfully 
"  and  maliciously  commit  any  damage,  injury,  or  spoil,  to  or 
upon  any  real  or  personal  property  whatsoever,  either  of  a 
public  or  private  nature,  for  which  no  punishment  is  herein- 
before provided,  the  damage  being  to  an  amount  exceeding 
"  jP5,"  shall  be  liable  to  two  years'  imprisonment  and  hard 
labour,  if  the  offence  is  committed  by  day ;  if  the  offence  is 
committed  by  night,  to  penal  servitude  for  a  maximum  of  five 
years. 
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The  other  enactments  are  needlessly  intricate,  for  the  same 
reason  which  applies  in  the  other  cases.  The  most  important 
crime  of  the  class  in  question  is  Arson.  Its  definition  at 
common  law  is,  maliciously  and  voluntarily  burning  the  house 
of  another  by  night  or  by  day.*  The  word  '*  house  "  being  re- 
stricted to  dwelling-houses,  a  number  of  statutes  were  passed 
punishing  the  burning  of  buildings,  of  various  kinds  of  agri- 
cultural produce,  and  of  mines.  These  provisions  fill  the  first 
eight,  and  also  the  16th,  17th,  18th,  and  26th  sections  of  the 
Consolidation  Act.  The  general  eflfect  of  these  sections  is  to 
make  arson  in  general  punishable  with  penal  servitude  for 
life ;  but  the  6th  section  inflicts  fourteen  years'  penal  servi- 
tude only,  on  arson  committed  on  "  all  other  buildings  "  than 
those  specified  in  the  first  five.  These  first  five  sections  specify 
churches,  chapels,  dwelling-houses,  out-houses,  manufactories, 
farm-buildings,  railway-stations,  public  buildings,  and  many 
others.  Burning  vegetable  produce  (such  as  ricks)  is  punish- 
able with  penal  servitude  for  life ;  but  in  the  case  of  burning 
crops,  the  maximum  is  fourteen  years.  In  this  case,  as  in  the 
cases  of  burglary  and  manslaughter,  there  could  be  no  harm 
in  having  the  same  maximum  in  all  cases.  If  this  were  done, 
the  twelve  sections  involving  several  subtle  distinctions  might 
all  be  condensed  into  one,  as  follows : — 

Arson  is  the  malicious  and  unlawful  setting  fire  to  any 
real  property,  (this  would  include  aU  buildings,  mines,  and 
growing  crops,)  or  to  any  vegetable  produce,  stacked,  or  other- 
wise stored  for  use ;  or  to  any  personal  property  so  connected 
with,  or  adjacent  to,  any  real  property  that,  by  setting  fire 
thereto,  such  real  property  would  be  endangered. 

Whoever  commits  arson  shall  (penal  servitude  for  life,  &c.) 

Whoever  attempts  to  commit  arson  shall  (penal  servitude 
for  fourteen  years,  &c.) 


MISDEMEANORS. 


I  come  now  to  describe  some  of  the  crimes  which  are  di- 
rected against  the  general  implied  command,  which  is  the 
very  essence  of  the  law,  to  respect  established  rights,  and 


•  1  Haw.  PL  Cr.  p.  137. 
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obey  established  authority.     Their   general  name — ^Misde-  Chap.  IV. 
xaeanoTs — bad  behaviour — happily  describes  their  general  Misde- 
character.     The  principal  offences  included  under  this  head  their  com- 
are  libel,  conspiracy,  and  nuisance,  ^^^  ?^*" 

The  connexion  between  them  may  not,  at  first  sight,  be  tics, 
apparent^  but  a  comparison  of  their  definitions  will  show  that 
though,  in  some  respects,  they  are  dissimilar,  the  essence  of 
all  the  three  offences  is  the  same.  Speaking  of  libel.  Sir 
"William  Bussell  says,*  "  The  groimd  of  the  criminal  proceeding 
"  is  the  public  mischief,  which  libels  are  calculated  to  create, 
in  alienating  the  minds  of  the  people  from  religion  and 
good  morals,  rendering  them  hostile  to  the  government  and 
magistracy  of  the  coimtry,  and  where  particular  individuals 
are  attacked,  in  causing  such  irritation  in  their  minds 
''  as  may  induce  them  to  commit  a  breach  of  the  peace." 
He  says  of  conspiracy  if  "The  conspiring  to  obstruct,  pre- 
"  vent,  or  defeat,  the  course  of  public  justice,  to  injure  the 
"  public  health,  ...  or  to  effect  any  public  mischief, ...  are 
"  offences  punishable  by  indictment.  ...  It  is  laid  down  in 
a  book  of  great  authority  that  all  confederacies  whatsoever 
wrongfully  to  prejudice  a  third  person,  are  highly  criminal 
at  conmion  law."  He  says  of  nuisance :  J  "  Public  nuisances 
may  bfe  considered  as  offences  against  public  order  and 
"  economical  regimen  of  the  State,  being  either  the  doing  of  a 
"  thing  to  the  annoyance  of  all  the  King's  subjects,  or  the 
"  neglecting  to  do  a  thing  which  the  common  good  requires." 
Thus,  each  of  these  offences  is  based  upon  the  notion  of  a 
normal  state  of  repose  and  regular  order,  which  it  is  criminal 
to  disturb  either  by  writing,  by  any  combination,  or  by  any 
wilful  act  or  omission. 

The  gist  of  the  legal  offence  has  little  or  nothing  to  do  with  Moral  cha- 
the  moral  character  of  the  acts  punished.    So  much  is  this  Jhese*^  ^ 
the  case,  that  if  the  criminal  law  had  been  the  product  of  a  offei»ce«« 
single  mind,  all  these  three  offences  and  some  others  of  the 
same  sort  (as  riots,  imlawful  assemblies,  and  seditious  words) 
might  have  been  included  under  one  head.    They  might  all 
have  been  treated  as  common  nuisances — communia  nocvn 
merUa — ^injuries  by  private  persons  to  the  general  interests  of 

♦  1  BU88.  Cr.  220.  t  11.  674.  •       t  I.  818. 
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Chap.  IV.  the  public.  It  is  fortunate  that  this  was  not  so,  for  the 
existence  of  an  offence  so  vague  and  wide  would  have  given 
the  courts  of  law  almost  despotic  power.  In  this  instance  the 
narrowness  and  special  character  of  our  definitions  of  crime 
has  accidentally  been  a  great  public  benefit. 
Vagueness  As  to  the  definitions  themselves  they  are  still  vague  in  the 
definitions,  extreme,  and  with  the  exception  of  the  definition  of  nuisance 
they  afl&x  criminality,  not  to  guilt,  but  to  particular  ways  of 
doing  guilty  acts.  Several  observations  arise  on  each  of 
them.  The  definition  of  libel  naturally  recals  the  great  con- 
tests which  took  place  in  the  last  century  as  to  the  respective 
functions  of  judges  and  juries  in  trials  for  that  offence.  They 
led  to  the  libel  Act  82  Geo.  III.,  c.  60,  which,  together  with 
the  later  act  of  Lord  Campbell,  6th  and  7th  Vic.  c.  96,  forms 
the  foundation  of  our  present  law  on  the  subject.  The  points 
of  that  discussion  are  still  of  interest,  not  only  on  account  of 
the  ability  which  they  displayed,  but  because  they  throw  a 
strong  light  on  some  of  the  leading  principles  of  English 
criminal  law.* 
Contro-  The  great  question  at  issue  was  in  what  sense  the  jury 

versy  as  to  ^^pg  the  judgcs  of  the  intent  of  the  publisher  of  the  alleged 
libel.  libeL    Lord  Erskine  contended  that  they  had  a  right  to 

L<m3^^      acquit  any  one  of  whose  motives  they  approved,  and  that 
Erskine.     they  had  also  a  right  to  infer  those  motives  from  the  character 

of  the  publication. 
View  of  The  view  of  Lord  Mansfield  and  the  other  judges  seems 
Ju^field.  *^  ^^^®  he^u  that,  by  the  law  of  libel,  writings  of  a  certain 
character,  as,  for  instance,  unfavourable  criticisms  on  the 
king  8  conduct,  were  absolutely  forbidden,  so  that  every  man 
who  intentionally  blamed  the  king's  conduct  must  have  had 
in  his  mind  what  the  law  described  as  a  criminal  or  malicious 
intent,  whatever  the  jury  might  think  of  its  expediency  or 
moral  character.  Hence,  upon  a  trial  for  libel,  the  judge 
would  say,  in  general,  it  is  forbidden  to  censure  the  king,  and 
this  writing  does  censure  the  king,  and  is  therefore  mali- 
cious.   Thus,  the  only  questions  left  for  the  jury  would  be 

*  For  Lord  Erskine's  view,  see  the  Dean  of  St  Asaph's  case,  21  S.  T.  847. 
For  that  of  the  judges,  see  their  opinions  delivered  n  the  House  of  Lords 
in  1789,  22  S.  T,  297. 
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the  question  of  publication,  and  of  the   meaning   of  the  Chap.  iv. 
inuendos. 

It  was  conceded  that  the  jury  might  and  ought  to  look 
at  the  whole  libel  and  its  context,  for  the  purpose  of  ascer- 
taining whether  (maliciously  or  otherwise)  it  did  in  fact 
relate  to  the  king,  the  government,  or  to  the  other  person 
"  of  and  concerning"  whom  it  was  charged  to  be  written,  and 
it  was  also  undisputed  that  the  truth  or  falsehood  of  the 
libellous  matter  was  irrelevant.  Indeed  the  maxim,  the 
greater  the  truth  the  greater  the  libel,  still  obtains,  subject  to 
the  important  restrictions  contained  in  Lord  Campbell's  act. 

It  appears  to  me  that,  as  a  merely  legal  question,  the  Lord 
judges  were  right  and  Lord  Erskine  wrong.    Every  analogy  ^^^ 
on  the  subject  points  to  the  conclusion  that  it  is  for  the  views  most 
l^islator  and  not  for  the  judge  to  decide  what  classes  of  ^ themt 
actions  are  and  what  are  not  criminal;  and  when  a  class  of  of  the  law. 
actions  is  decided  by  the  legislator  to  be  criminsd,  it  is 
virtually  decided  by  the  same  authority  that  the  states  of 
mind  which  lead  to  such  actions  are  wicked  or  malicious. 
Hence,  when  the  legislator  forbids  a  class  of  actions  in 
general  terms,  it  falls  in  general  to  the  judges,  as  subordinate 
legislators,  to  reduce  that  generality  to  the  degree  of  certainty 
which  is  required  for  practi^  purposes,  and  to  specify  both 
the  classes  of  actions  and  the  classes  of  motives  which  the 
legislator  meant  to  forbid  by  his  general  prohibition.     The 
greatest  confusion  would  be  introduced  into  the  admiDistra- 
tion  of  justice,  if  the  jury,  as  judges  of  the  fact,  decided  upon 
the  special  circumstances  of  every  offence,  whether  or  no  it 
was  malicious.     In  all  other  parts  of  the  law  the  judges 
have  legislated,  under  the  fiction  of  declaring  the  law  with 
authority.    Judicial  decisions  determined  what  killings  were 
malicious  and  what  not,  what  takings  were  felonious  and 
what  not,  and  by  the  same  rule  it  was  natural  that  they 
should  determine  what  writings  were  libellous  and  what  not. 
The  legislature  saw  fit  to  prevent  them  from  assuming  this 
power,  and  they  did  wisely. 

It  is  singular  that  in  this  instance  the  general  theory  of  Lord    ^ 
the  law  should  fail    As  the  law  is  now  administered,  it  is  ^lew  most 
a  system  of  ex  'post  facto  legislation,  applied  by  the  jury  to  expedient, 
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Chap.  IV.  each  particular  case.  A  libel  considered  as  a  crime  has  been 
well  described  as  anything  for  having  written  which  a  jury 
thinks  a  man  ought  to  be  punished.  The  explanation  of  this 
peculiarity  is,  that  libels  are  punished  not  as  immoral  (though 
they  often  are  so),  but  as  insubordinate  acts,  and  if  the  legis- 
lator were  allowed  to  put  down  all  acts  of  insubordination 
without  reference  to  the  wisdom  and  goodness,  or  otherwise, 
of  his  own  commands  and  his  own  character,  he  would  be 
despotic.  Hence,  in  order  to  give  to  the  law  that  moral 
sanction  which  in  this  particular  case  could  not  be  secured 
by  any  definition,  the  power  of  judicial  legislation  is  trans- 
ferred from  men  who  have,  by  their  position,  the  strongest 
sympathy  with  authority,  to  the  representatives  of  those  who 
have  everything  to  dread  from  its  abuse. 
Truth  of  The  question,  What  is  a  libel  ?  is  independent  of  the  ques- 
Sjltter**  *^^^  ^^^  ^^^  ^^  truth  of  the  libellous  matter  is  a  justification. 
The  matter  is  now  settled  by  Lord  Campbeirs  Act,  which 
permits  a  defendant  in  a  criminal  prosecution  for  libel  to 
plead  that  the  matter  objected  to  is  true,  and  that  it  was  for 
the  public  benefit  that  it  should  be  published.  This  puts 
the  matter  on  a  plain  and  reasonable  footing,  and  renders  the 
greater  part  of  the  old  law  merely  matter  of  curiosity,  for 
the  defendant's  success  or  failure  on  this  issue  substantially 
disposes  of  the  question  of  malicious  intent. 
Law  of  The  law  of  conspiracy  might,  in  the  hands  of  encroaching 

conspiracy,  judges,  be  made  at  least  as  dangerous  to  liberty  as  the  law 
of  libel  ever  was.  A  conspiracy  is  "  a  combination  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  unlawful  means." 
Lord  Denman  in  one  case  observed  that  he  did  not  think  the 
antithesis  correct,*  and  it  obviously  is  not  really  an  antithesis 
at  all.  The  real  definition  would  be  a  combination  to  do  an 
unlawful  act  whether  that  act  is  or  is  not  the  final  object  of 
the  combination.  In  a  preceding  chapter  I  have  given  a 
sketch  of  the  history  of  this  branch  of  the  law.  Upon  the 
definition  as  it  stands  at  present,  I  may  observe  that  the  word 
"  unlawful "  is  taken  in  so  wide  a  sense  that  it  might  include 
almost  any  form  of  immoral,  unpatriotic,  disloyal,  or  other- 
wise objectionable,  conduct  which  involves  a  plan  concerted 
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between  two  or  more  persons.    It  is  not  altogether  incon-  Chap.  iv. 
venient  to  have  a  branch  of  the  law  which  enables  the  courts.  Con- 
by  a  sort  of  ostracism,  to  punish  people  who  make  themselves  and  dan- 
dangerous  or  obnoxious  to  society  at  large,  and  the  necessity  ^  ^^  *^* 
for  quoting  precedents — the  publicity  of  the  proceedings — and  spiracy. 
the  general  integrity  of  the  judges  are  probably  sufficient  safe- 
guards against  its  abuse,  but  it  would  be  idle  to  deny  that  the  . 
power  is  dangerous  and  ought  to  be  watched  with  jealousy. 

The  law  of  nuisance  is  in  terms  even  wider  than  the  law  of  Law  of 
conspiracy,  but  it  is  in  practice  the  narrowest  of  the  common  »"^«- 
law  misdemeanors.  The  "  common  mischiefs  "  to  which  the 
name  of  nuisances  emphatically  belongs,  are,  for  the  most  part, 
encroachments  on  highways  or  rivers,  offensive  trades,  dis- 
orderly houses,  and  other  matters  which  fall  under  the  head 
of  police.  Happily  it  did  not  occur  to  those  by  whom  the 
criminal  law  was  moulded  into  shape  to  hit  upon  the  device 
of  treating  libels  and  conspiracies  as  nuisances.  Had  they 
done  so  they  might  probably  have  extended  the  sphere  of  the 
criminal  law  far  beyond  its  present  limits,  and  have  found 
means  to  punish  almost  any  kind  of  conduct  which  the 
Government  disliked. 

The  enormous  practical  importance  of  a  well-chosen  vitu-  Scotch 
perative  epithet,  used  to  denote  a  crime,  and  chosen  because  "^l^' 
it  connotes  blame,  is  well  i^ustrated  by  the  Scotch  law  of 
sedition.  As  expounded  in  many  of  the  cases  tried  in  Edin- 
burgh in  1793,  it  enabled  the  government  to  punish  any 
political  opponent  by  transportation  for  life.  In  the  indict- 
ment against  Thomas  Muir,  one  of  the  charges  was,  that  he 
"did  wickedly  and  feloniously  advise  and  exhort"  certain 
persons  to  read  Fain£s  Rights  of  Man*  and  for  this,  amongst 
other  things,  he  was  transported  for  fourteen  years.  In  this 
country  he  might  probably  have  been  punished  for  a  conspi- 
racy if  he  had  combined  with  others  to  set  up  a  shop  for  the 
sale  of  Paine's  works,  or  for  libel  if  he  had  distributed  and  so 
published  them  ;  but  by  a  little  stretching  of  the  law  of  nui- 
sance, the  same  effect  might  be  produced  without  the  difficulty 
of  proving  a  publication  or  a  combination.  Thus,  indictments 
might  have  been  framed,  chaiging  that  A.  B.  being  an  evil-^ 
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disposed  person,  habitually  recommended  and  advised  other 
persons  to  read  Paine* s  Rights  of  Man,  to  the  common  nuisance 
of  the  subjects  of  the  realm,  &c.  There  is  little  danger  in  these 
days  that  the  law  shoidd  be  perverted  to  such  purposes ;  but  it  is 
well  to  know  which  parts  of  it  are  capable  of  such  a  perversion. 

Having  thus  gone  through  the  leading  definitions  of  crime 
known  to  the  law  of  England,  I  shall  conclude  by  some  general 
observations  on  their  character. 

Much  has  been  said  of  late  years  on  the  importance  of 
codifying  the  law,  especially  the  criminal  law ;  and,  in  answer 
to  the  obvious  arguments  in  favour  of  such  a  measure,  it  has 
generally  been  urged  that  the  codification  of  the  statute  law 
is  either  eflfected,  or  nearly  eflfected,  by  consolidation  acts  ;  and 
that  the  codification  of  the  common  law  would  be  undesirable, 
because  it  would  deprive  it  of  a  quality  which  its  admirers  call 
"elasticity,"  by  which  they  probably  mean  that  degree  of 
vagueness  which  gives  the  judge  or  jury,  as  the  case  may  be, 
the  power  of  moulding  it  to  suit  circumstances  as  they  arise. 
The  general  subject  of  judicial  legislation  I  shall  discuss  else- 
where ;  *  but  the  foregoing  illustrations  will  enable  the  reader 
to  judge  of  the  merits  of  this  controversy,  as  far  as  relates  to 
the  definition  of  crimes.  I  agree  with  the  opponents  of  codi- 
fication in  the  opinion  that  the  six  acts  passed  in  the  sunmier 
of  1861  form  a  criminal  code  complete  enough,  as  far  as  their 
extent  goes,  for  most  practical  purposes.  It  would  be  simply 
impossible  to  collect  the  whole  of  the  criminal  law  into  a 
compact  form,  because,  in  a  sense  abeady  assigned,  the  whole 
law  is  criminal.  Every  command  issued  by  the  legislator, 
upon  every  subject  whatever,  is  guaranteed  by  a  punishment  in 
case  of  disobedience.  Even  if  we  take  the  more  restricted 
sense  of  crime — an  act  subjected  by  law  to  definite  punish- 
ment— ^the  same  consequence  follows.  Almost  every  act  of 
parliament  adds  to  the  criminal  law.  For  instance,  the  Mer- 
chant Shipping  Act  and  the  Bankruptcy  Act  create  numerous 
special  offences. 

If  by  criminal  law  we  mean,  as  is  generally  the  case  in 
popular  language,  that  part  of  the  criminal  law  which  is  in 
eveiy-day  use,  and  applies  to  the  common  run  of  offences, 
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which  are  at  once  repugnant  to  all  law  and  to  all  morals,  the  Chap.  IV. 
six  acts  of  1861  correspond  very  nearly  to  this  sense  of  the 
phrase.    The  gist  of  the  whole  may  be  summed  up  in  four 
commandments. 

Tliou  shalt  honour  and  obey  the  king. 

Thou  shalt  not  kill  nor  hurt 

Thou  shalt  not  steal,  especially  by  forged  instruments  or 
bad  money. 

Thou  shalt  not  maliciously  injure  property. 

A  criminal  code  in  the  popular  sense  of  the  word,  means 
no  more  than  a  reduction  of  these  generalities  to  a  form 
sufficiently  definite  for  legal  purposes.  I  think  that  the  crimes 
not  included  under  those  acts — though  some,  as  treason,  are 
highly  important,  and  others,  as  libel,  are  both  important  and 
commons-ought  to  be  left  as  they  are.  I  would  leave  im- 
touched  the  law  of  treason,  because  symmetry  in  a  definition 
is  a  matter  of  little  importance  where  the  law  is  so  seldom 
acted  upon ;  whilst  it  is  a  matter  of  great  importance  not  to 
run  the  risk  of  extending  the  limits  of  offences  which  are 
always  viewed  with  just  suspicion.  I  would  leave  untouched 
the  law  of  libel  and  the  other  common  law  misdemeanors, 
because  it  is  their  essence  to  be  indefinite.  As  they  stand  at 
present  they  confer  upon  judges  and  juries  a  qualified  legisla- 
tive discretion,  which  experience  shows  to  be,  on  the  whole, 
beneficial  Discontent,  reform,  and  the  spirit  of  criticising 
and  resisting  the  government,  are  good  things  in  their  way ; 
but  it  is  desirable  that  certain  checks  should  be  imposed  upon 
them,  and  no  check  is  likely  to  do  less  harm  and  more  good 
than  a  vague  power  on  the  part  of  judges  and  juries  to  say, 
this  writing  is  a  libel,  that  meeting  is  a  conspiracy,  and  you 
must  go  to  prison  for  it.  The  law  of  conspiracy  broke  down 
O'Conneirs  agitation  in  a  manner  as  effective  as  it  was  consti- 
tutional ;  and  by  doing  so,  it  probably  prevented  a  civil  war, 
mad  and  horrible  beyond  example. 

K,  however,  the  opponents  of  codification  mean  to  assert  How  sus- 
that  the  six  acts  of  1861,  together  with  the  common  law  ^^^o^-^ 
definitions  of  crime,  assumed  or  imbedded  in  them,  admit  »«»*• 
of  no  improvement,  I  disagree  with  them  for  the  reasons  ! 

given  in  detail  in  the  former  part  of  this  chapter.    They  are 
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Chap.  IV.  full  of  needless  intricacy,  and  hardly  intelligible  technicality, 
arising  fix)m  the  original  defects  of  the  common  law  definitions 
on  which  they  are  founded,  especially  the  definition  of  theft ; 
from  the  occasional  and  needlessly  special  character  of  the 
different  provisions  which  they  consolidate ;  and  from  the 
needless  multiplication  of  sections  by  afiQxing  maximum 
punishments  of  various  amounts  to  different  offences  which 
are  substantially  the  same,  or  the  degree  of  punishment  for 
which  might  property  be  left  to  the  discretion  of  the  judges. 
If  aU  these  faults  were  remedied,  the  six  acts  might  be  made 
into  a  clear  and  wise  penal  code. 
Form  of  j  Their  form,  however,  is  open  to  much  criticism ;  the  Larceny 
the  acts.  ^^^  jj^  particular  contains  a  number  of  provisions  which  have 
little  relation  to  each  other.  It  was  originally  intended  to 
embody  in  a  separate  act  the  sections  relating  to  deer,  rabbits, 
and  other  wild  animals.  The  crime  of  extortion  by  threats 
might  also  be  placed  under  a  title  of  its  own.  By  a  little  re- 
arrangement of  this  kind,  and  by  the  alterations  already 
specified,  the  shape  of  the  criminal  law  might  be  made  quite 
as  symmetrical  and  easy  of  comprehension  as  that  of  the 
French  Codt  Penal,  whilst  its  substance  would,  I  think,  be 
more  reasonable. 
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Procedure  in  general  may  be  defined  as  that  part  of  the  Chap.  v. 
law  which  regulates  the  ways  in  which  general  provisions  are  Procedure 
applied  to  particular  cases.     For  instance,  the  law  in  general  "^  K^"^*""- 
provides  that  contracts  shall  be  performed,  or  that  damages 
shall  be  paid  for  their  non-performance.    The  law  of  procedure 
regulates  the  way  in  which  A  is  to  obtain  from  B  damages 
for  breaking  his   contract.      He  must  show,   in  a  certain 
specified  manner,  that  the  contract  was  made  and  broken, 
and  he  must  get  the  damages  assessed  by  a  specified  tribunal. 
When  he  has  done  so,  he  is  armed  by  the  law  with  certain 
powers  by  which  the  damages  may  be  recovered,  which 
powers  again  must  be  exercised  in  certain  specified  ways,  and 
not  otherwise. 

Criminal  procedure  is  that  part  of  the  law  of  which  the  Criminal 
object  is  to  regulate  the  way  in  which  particular  persons  may  ^!2^^' 
be  punished  for  having  done  acts  which  the  law  has  forbidden  a  prosecu. 
them  to  do.     The  litigants  in  such  cases  are  the  person  ^^°* 
accused,  the  person  accusing,  and  the  State  in  its  corporate 
capacity.    The  character  of  the  procedure  will  be  found  to 
depend  upon  the  tacit  assumption  which  pervades  it,  as  to  the 
different  kind  and  degree  of  interest  which  these  different 
parties  take  in  the  question.     In  practice  it  will  be  found 
that  most  systems  of  criminal  procedure  proceed  mainly  upon 
one  or  the  other  of  two  views  of  the  question.     They  regard  Procedure 
a  criminal  trial  either  as  a  public  inquiry,  in  which  the  object  r:*^.®*^^^^ 

^  T.      ^ '  »/         litigious  or 

is  to  ascertain  the  truth  for  the  sake  of  the  public  interest,  or  inc^uisi- 
they  regard  it  as  a  private  dispute,  in  which  the  object  of  the  *° 
accuser  is  to  obtain,  and  the  object  of  the  person  accused  is  to 
avoid,  the  infliction  of  legal  punishment  for  an  alleged  crima 
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Chap.  V.    Probably  no  system  of  procedure  is  founded  exclusively  upon 
either  of  these  principles,  or  carries  them  out  in  practice  to  all 
the  lengths  which  might  be  deducible  from  them  in  theory  ; 
but  the  one  or  the  other  view  of  the  case  must  predominate  in 
every  system,  and  it  may  be  convenient  to  distinguish  them 
for  the  sake  of  clearness,  as  the  litigious  and  inquisitorial 
principles. 
Litigious         The  English  system  of  criminal  procedure  is  almost  ex- 
^f^^^\  clusively  litigious;    the  French   almost  exclusively  inquisi- 
criminal      torial.    A  comparison,  or  rather  a  contrast,  between  the  two 
procedure,  gystems  will  throw  light  upon  the  strong  and  weak  points  of 
each,  and  form  a  natural  introduction  to  the  detailed  examina- 
tion of  the  leading  features  of  our  own. 
Steps  of         Criminal  procedure,  from  the  nature  of  the  case,  must 
^^^^^  ,      consist  of  the  following  steps: — 1.  The  detection  and  appre- 
proccdure   hension  of  oflFenders.      2.  The  preparation  of  the  case  for 
must  con-    ^^^     rpjjg  -^^  ^^  specific  name  in  English,  but  in  French  is 

known  as  the  instruction,  a  phrase  which  might  be  advan- 
tageously adopted  in  our  own  language.     3.  The  trial,  in- 
cluding the  consideration  of  the  effect  of  the  evidence,  and  the 
judgment  of  the  court,  and  4.  The  execution  of  the  sentence. 
General  Circumstances,  of  which  I  have  given  an  account  in  a 

of^gUsh  preceding  chapter,  have  in  our  own  country  brought  the  steps 
system.       ]yy  which  these  purposes  are  effected  into  the  form  of  a 
private  litigation  from  the  form  which  originally  belonged  to 
them  of  a  public  inquiry.*    The  practical  result  of  them  is 
that  the  Law  of  England,  as  it  now  stands,  makes  no  special 
provision  either  for  the  detection  or  for  the  apprehension  of 
Absence     criminals.     It  permits  any  one  to  take  upon  himself  that 
prose-  ^    office,  whether  or  not  he  is  aggrieved  by  the  crime,  and  it 
cutors.        authorizes,   and,  in  some  cases,  requires,  particular  public 
bodies,  such  as  the  corporations  of  particular  towns,  and  the 
Quarter  Sessions  for  counties,  to  maintain  at  the  public 
expense  a  police  force  for  the  purpose  of  exercising  this 
right;   but,  speaking  broadly,  policemen  as  such  can  do 
nothing  which  private  persons  cannot  do.     They  have  no 
special  facilities  for  carrying  on  any  of  the  inquiries  com- 
prised in  the  process  of  instruction,  nor  is  there  any  public 
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officer  who  is  bound  by  his  public  duty — as  distinguished  Chap.  V. 
from  his  private  duty  to  his  individual  employers— to  set 
such  inquiries  on  foot. 

The  preser\'^ation  of  the  public  peace  is,  no  doubt,  a  duty  Mayors 
incumbent  on  particular  persons,  such  as  mayors  and  sheriiffs,  ^^ig^ 
and  they  may  be  indicted  and  punished  if  they  neglect  it,  but 
there  is  in  England  no  functionary  (except,  perhaps,  the 
coroner)  who  is  boimd  ex  offi/do  to  detect  or  inquire  into 
crimes.  The  only  mode  by  which  the  public  interest  in  the 
prosecution  of  criminals  is  secured  is  that  of  binding  over 
persons  to  prosecute  who  from  any  motive  bring  an  alleged 
offender  before  justices  of  the  peace,  and  persuade  them  to 
commit  him  for  trial ;  but  there  is  no  power,  either  theoretical 
or  practical,  by  which  people  can  be  compelled  to  bring  cases 
before  the  magistrates,  and  if  the  prosecutor  chooses  to  forfeit 
his  recognisances,  the  public  have  no  remedy. 

The  functions  of  the  Attorney-General  constitute  an  appa-  Attorney- 
rent  exception  to  this  rule ;  but  it  is  apparent  only.  It  is  his 
official  duty  to  prosecute  in  particular  cases  where  the  public 
interest  is  concerned;  but  he  is  imder  no  legal  obligation 
to  do  so,  and  he  possesses  no  special  privileges  in  the  dis- 
charge of  that  function,  except  the  privilege  of  putting  certain 
classes  of  offenders  on  their  trial  by  ex  officio  informations 
without  the  intervention  of  a  grand  jury. 

The  process  which  the  French  describe  as  the  instruction.  Attorney 
the  collection,  and  preparation  of  the  evidence  to  be  produced  p,^^. 
at  the  trial,  is  in  England  left  entirely  in  the  hands  of  the  tion  pre- 

-I  J   P*res  and 

attorney  for  the  prosecution.  He  is  in  no  sense  of  the  word  ^anages 
a  public  officer,  except  indeed  in  the  wide  sense  in  which  all  ^^  ^^^ 
attorneys  are  officers  of  the  court  in  which  they  are  admitted. 
He  prepares  the  case  for  trial  as  he  would  prepare  a  civil 
cause  for  trial,  and  on  the  same  terms ;  that  is  to  say,  he  is 
paid  by  his  employer,  the  prosecutor,  though  he  is  entitled  to 
receive  a  certain  allowance  from  the  public.  In  ordinary 
cases  the  public  allowance  is  all  that  he  gets,  as  the  prose- 
cutor has  no  personal  interest  in  the  matter,  and  is  generally 
no  more  than  a  witness  in  the  cause.  Hence,  generally 
speaking,  the  attorney  for  the  prosecution  (who  is  most  fre- 
quently the  clerk  to  tiie  magistrates)  takes  hardly  any  trouble 
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Chap.  V.  about  the  case.  The  witnesses  who  appear  before  the  magis- 
trates are  bound  over  to  appear  at  the  sessions  or  assizes  ;  the 
attorney  copies  out  their  depositions  in  the  form  of  a  brief, 
and  gives  them  to  counsel  generally  speaking  (at  least  in  the 
country)  in  court  on  the  day  of  trial.*  In  cases  which  excite 
much  public  attention,  or  in  which  private  persons  are  for 
any  reason  willing  to  go  to  considerable  expense,  it  is  dif- 
ferent. Great  trouble  is  taken  and  great  ingenuity  is  fre- 
quently displayed  in  the  collection  of  evidence,  counsel  are 
instructed  beforehand,  their  advice  is  taken  upon  evidence, 
and  in  short,  all  the  means  are  adopted  for  the  investigation 
of  the  subject  which  would  be  employed  in  a  civil  action.  Be 
the  importance  of  the  case  what  it  may,  the  instruction  is 
entirely  in  the  hands  of  the  prosecutor  and  the  attorney  whom 
he  employs,  and  the  counsel  by  whom  the  attorney  may,  if  he 
thinks  proper,  apply  for  advice. 
Arrange-  The  prisoner's  defence  is  managed  in  precisely  the  same 
the"^-^'^  manner.  The  prisoner  has  every  facility  for  preparing  for  his 
fence.  defence  against  a  criminal  charge  that  a  defendant  in  a  civil 
action  has.  He  may,  if  he  has  the  means,  employ  counsel 
and  attorneys  in  the  same  manner,  and  he  can  subpoena  his 
witnesses  upon  somewhat  more  favourable  terms,  for  it  is 
doubtful  whether  a  witness  can  demand  his  expenses  before 
he  gives  his  evidenccf  If,  as  is  generally  the  case,  the 
prisoner  is  poor  and  friendless,  and  if  he  is  committed  to 
prison,  he  can  do  nothing,  except  say  what  he  has  to  say  at 
the  triaL  He  is,  however,  entitled  to  a  copy  of  the  deposi- 
tions of  the  witnesses  against  him  at  a  small  price  (IJrfJ  for 
every  folio  of  ninety  words),  and  by  the  custom  of  the  bar  he 
may,  if  he  pleases,  call  upon  any  barrister  in  court,  when  he 
is  brought  up  to  be  tried,  to  undertake  his  defence  for  the  fee 
of  £1  35.  6d.— the  deposition  usually  serving  the  purpose  of  a 
brie£ 

•  Many  of  the  observations  on  the  practical  working  of  our  system  of 
criminal  procedure  being  based  on  personal  experience,  I  oiigbt  to  say  that  my 
experience  of  criminal  practice  is  confined  to  my  own — the  Midland  Circuit. 
In  many  minor  details  there  are  slight  variations  in  different  places.  For 
instance,  in  some  large  towns,  as  Leeds  and  Birmingham,  aU  the  prosecutions 
are  conducted  by  the  same  attorneys. 

t  2  Russ.  Cr.  947.  $  6  &  7  W.  4,  c.  114—133. 
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It  is  an  important  feature  in  English  criminal  procedure  Chap.  V. 
that  the  imprisonment  till  the  trial  of  the  person  accused  is  Imprison- 
for  safe  custody  only,  and  is  not  used  as  a  means  of  obtaining  fore  trial 
evidence.    Bail  must  be  taken  in  most  cases  of  misdemeanor,  "}  ^5" 

gland. 

and  may  be  taken  in  all,  as  well  as  in  cases  of  felony  and 
treason,  the  principle  of  the  law  apparently  being  that  it 
shoidd  be  taken  if  the  prisoner's  appearance  can  be  secured 
by  it  This  is  the  sole  object  of  the  arrest,  and  the  proceed- 
ings before  the  committing  magistrate  are  in  reality  in  the 
interest  of  the  prisoner,  as  they  are  a  condition  precedent  to 
his  committal  to  prison,  and  a  notification  to  him  of  the  case 
which  will  be  brought  against  him  at  the  trial  A  prisoner 
on  a  criminal  charge  is  thus  in  a  better  position  than  the 
defendant  in  a  civil  action  used  to  be  imder  the  old  law  of  Compared 
arrest  on  mesne  process.  By  that  law  any  man  might,  by  his  ©n  mesne 
bare  oath,  imprison  any  other  person  against  whom  he  had  or  P«>c"«- 
said  he  had  a  civil  claim ;  and  tiU  the  case  was  brought  on 
for  trial,  the  person  so  imprisoned  had  hardly  any  means  of 
knowing  the  nature  of  the  demand  made  upon  him.  This 
cannot  be  done  in  the  case  of  a  person  accused  of  crime  till  a 
justice  of  the  peace  is  satisfied  of  the  propriety  of  the  step. 

Up  to  the  time  of  the  trial  there  are  no  means  of  interrogat-  Examina- 
ing  the  accused.     Till  the  year  1848  the  magistrates  were  Iri^ner.  ^ 
required,  under  an  old  act  of  Philip  and  Mary  amended  and  Before 
extended  by  7  G.  IV.  c.  64.,  ss.  2  and  3,  to  take  the  examina-  '^'♦^• 
tions  of  persons  charged  either  with  felony  or  misdemeanor, 
and  it  was  held,  in  several*  cases,  that  under  these  provisions  Since 
the  magistrates  might,  if  they  pleased,  question  the  prisoner. 
Now,  under  the  11  &  12  Vic,  c.  42,  s.  18,  the  justice  must 
read,  or  have  read,  to  the  accused  the  depositions  of  the 
witnesses  against  him,  and  must  then  say,  "  Having  heard  the 
"evidence,  do  you  wish  to  say  anything  in  answer  to  the 
"  charge  ?    You  are  not  obliged  to  say  anything  unless  you 
"  desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in 
"  writing,  and  may  be  given  in  evidence  against  you  on  your 
"  trial"    Here,  again,  the  prisoner  ifi  in  a  better  position  than 
the  defendant  in  a  civil  action,  who  is  liable  to  have  interro- 


2  Rubs.  Crim..858,  854. 
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Chap.  V.    gatories*  administered  to  him,  which  he  must  answer  upon 

oath. 
Accusation  ^his  System,  or  rather  absence  of  any  system,  of  instruc- 
by  the  tion,  puts  in  the  strongest  light  the  fact  that  the  form  of  Eng- 
*  lish  procedure  is  in  the  main  litigious  and  not  inquisitorial. 
The  formal  accusation  of  the  prisoner  by  the  grand  jury,  or 
the  Coroner's  Inquest,  is,  as  I  have  already  explained,  a 
relic  of  the  older  or  inquisitorial  system.  It  is  at  present  a 
mere  form,  and  one  which  no  one  would  wish  to  maintain,  if 
it  were  not  for  the  social  advantages  which  to  attend  the 
connexion  between  the  class  from  which  grand  jurors  are 
taken  and  the  administration  of  criminal  justice. 
Manage-  The  essentially  litigious  character  of  the  system  reappears 
Sie'u-iaJ  ^  ^  strongest  form  in  the  management  of  the  trial  itself. 
The  fact  that  a  broad  line  is  drawn  between  the  trial  and  the 
preparation  for  it,  in  itself  deserves  notice.  When  the  jury 
are  once  charged  with  the  prisoner  in  an  English  court,  the 
preliminary  proceedings  go  for  nothing.  Every  fact  must  be 
proved  by  original  evidence ;  nor  is  any  excuse  or  adjourn- 
ment possible  after  the  trial  has  begun,  except  in  such  a 
case  as  the  sudden  illness  of  a  juryman.  The  discovery  of 
unexpected  evidence,  or  the  non-appearance  of  a  material 
witness,  might  be  good  grounds  for  postponing  the  trial  before 
it  began ;  but  they  would  not  be  permitted  to  be  a  cause  of 
adjournment.  Prisoners  are  often  acquitted  because  a  material 
witness  does  not  appear,  though  his  absence  may  be  due  en- 
tirely to  some  accidental  circumstance.  Though  this  is  the 
general  course  of  practice,  the  Court  appears  to  have  power  to 
discharge  the  jury  in  some  extreme  cases,  where  such  a  course 
is  necessary  to  the  ends  of  justice :  for  instance,  if  a  witness 
on  being  called  refuses  to  give  evidence,  and  if  his  evidence  is 
essential  to  the  case  for  the  Crown,  but  there  is  doubt  both  as 
to  the  existence  and  as  to  the  limits  of  this  discretion.  The 
whole  subject  was  recently  considered  at  great  length,  and  all 
the  authorities  bearing  on  it  discusssed,  in  the  case  of  iJ.  v. 
C!harlesworih,'\'  In  France,  what  we  should  call  the  trial,  is 
only  the  last  stage  in  an  elaborate  process,  every  part  of  which 
relates  to,  and  is  recognised  in,  every  other  part    It  is  said 

*  17  &  18  Yio.  c.  25,  s.  51.  f  1  Best  and  Smith,  460. 
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by  Bentham,  I  know  not  with  what  truth,  that  there  is  no  Chap.  v. 
equivalent  in  other  languages  for  the  English  word  "  trial,"  * 
applied  to  the  final  hearing  of  the  cause  to  the  exclusion  of  all 
that  has  gone  before. 

The  general  form  of  a  criminal  trial  in  England  is  well  Form  of  a 
known.    The  first  step  is  the  prisoner's  plea.     The  theory  of  {^0?* 
pleading  is  exclusively  litigious.     It  assumes  that  the  trial  is  piea. 
a  question  between  the  prisoner  and  the  prosecutor.     If  the 
prisoner  chooses  to  plead  guilty,  there  is  an  end  of  the  matter. 
No  further  inquiry  takes  place,  no  witnesses  are  called,  and 
the  jury  is  not  required  to  return  any  verdict.    They  are  not 
and  cannot  be  sworn  until  the  issue  is  joined  on  which  they 
are  to  make  deliverance.    In  France,  a  man  who  confesses  his  None  in 
guilt  is  nevertheless  questioned,  the  witnesses  are  examined,  ^'^<^* 
the  advocates  address  the  jury,  and  the  jury  find  their  verdict. 

After  the  plea,  the  jury  are  sworn,  subject  to  the  prisoner's  Opening 
right  of  challenge,  and  after  this,  the  counsel  for  the  prose-  forthe^ 
cution  either  opens  the  case,  or,  if  the  prisoner  is  undefended,  Crown, 
frequently  calls   his   witnesses   without  opening  it.-f-    The 
position  of  the  counsel  for  the  Crown  in  an  English  court  is 
very  peculiar.    The  form  of  the  proceedings  gives  him  even 
greater  power  over  the  case  than  he  would  have  in  a  civil 
action.     He  has  absolute  discretion,  subject  to  the  rules  of 
evidence,  as  to  the  witnesses  to  be  called,  and  the  questions 
to  be  put  to  them.    In  many  cases,  he  has  the  alternative  of  Counsel 
proceeding  upon  one  or  the  other  of  several  difierent  charges,  crown 
For  instance,  he  will  often  have  to  decide  whether  to  ask  for  a  His 
verdict  of  murder,  or  for  one  of  manslaughter ;  whether  an  powers, 
assault  should  be  treated  as  a  wounding  with  intent  to  do 
grievous  bodily  harm,  or  as  a  mere  unlawful  wounding ;  and 
so  of  many  other  cases.    Besides  this,  there  are  certain  points 
upon  which  the  judge  will  almost  always  take  his  opinion. 
For  instance,  if  the  counsel  for  the  Crown  applies  to  have  a 
prisoner  admitted  as  King's  evidence,  or  if  he  says  that  he 
considers  that  it  is  advisable  to  offer  no  evidence  on  a  par- 

♦  2  Rat.  Jud.  Ev.  309. 

f  See  Grim.  Law.  Com.  2d  Rep.  p.  10.  Tlio  practice  stated  in  the  text  was 
formerly  characteristic  of,  and  peculiar  to,  the  Midland  Circuit  It  still 
exists  there. 
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Chap.  V.    ticular  charge,  he  is  generally  allowed  to  exercise  his  discretion 

upon  the  subject.     In  these  and  other  important  particulars, 

he  is  practically  dominus  litis;  and  he  is  so  in  a  much  more 

personal  sense  than  can  ever  be  the  case  in  a  civil  action. 

In  a  civil  action,  he  would  be  bound  to  consider  himself 

the  representative  of  his  client,  bound  by  his  instructions ; 

but,  in  a  criminal  prosecution,  no  man  of  honour  can  ever 

consent  to  become  the  instrument  of  private  vengeanca     He 

is  performing  a  part  which  has  been  found,  on  the  whole, 

a  convenient,  though  it  may  appear  a  paradoxical,  way  of 

administering  justice.     But  he  is  bound  to  keep  in  view  the 

His  duties,  end  as  well  as  the  means.    Hence  he  ought  to  act  as  an 

advocate  indeed,  but  as  an  advocate  who  has  many  of  the 

duties  and  responsibilities  of  a  judge,  and  who  contends  not 

for  the  success  of  his  cause  at  all  events,  but  for  the  full 

recognition  by  the  judge  and  jury  of  that  side  of  the  truth 

which  makes  in  favour  of  it.     It  is  his  duty  to  see  that  the 

case  against  the  prisoner  is  brought  out  in  all  its  strength ; 

but  it  is  not  his  duty  to  conceal  or  in  any  way  diminish  the 

importance  of  its  weak  points.     His  function  is  not  to  inquire 

into  the  truth,  but  to  put  forward,  with  all  possible  candour 

and  temperance,  that  part  of  it  which  is  unfavourable  to  the 

prisoner. 

Calling  After  opening  the  case,  the  counsel  for  the  Crown  calls  the 

Ej^hS    witnesses,  and  examines  them  according  to  the  rules  of  evi- 

tion  in        dence :  that  is,  he  brings  out  by  questions,  which  do  not 

suggest  the  answers,  the  facts  relevant  to  the  issue  to  be  tried 

'Cross-ex-    which  are  within  their  personal  knowledge.     The  prisoner,  or 

amination.  j^j^g  counsel,  then  cross-examines  them:  that  is,  he  extracts 

from  them,  by  questions  which  may  suggest  the  answer  in 

the  strongest  form,  any  facts  favourable  to  his  client  which  he 

supposes  to  be  within  their  knowledga 

Grounds         The  distinction  between  examination  in  chief  and  cross- 

ti^  ^be^^    examination,  as  to  leading  questions,  is  most  characteristic, 

tween  ex-    Bud  is,  perhaps,  the  strongest  illustration  that  can  be  given 

^chieT"    of  the  litigious  character  of  English  criminal  law.     It  rests 

and  cross-  upon  the  assumption  that  the  witness  will  be  favourable  to 

tion.  ^^  side  by  which  he  is  called — ^that  there  is  a  danger  that  he 

wiU  say  whatever  is  suggested  to  him  by  the  one.  side,  and 
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conceal  everything  that  is  not  extorted  from  him  by  the  other.  Chap.  v. 
No  provision  is  made  by  English  law  for  the  calling  of  witnesses 
by  a  judge  interested  only  in  the  manifestation  of  the  truth. 

The  examination  of  the  witnesses  for  the  Crown  is  followed  Defence  of 
by  the  defence  of  the  prisoner,  either  in  person  or  by  his  P"«>ncr. 
counsel,  who  acts  throughout  the  part  of  an  advocate  simply, 
fiecuring  for  his  client  every  advantage  that  the  facts  or  the 
law  afford  him.  If  the  prisoner  calls  witnesses,  they  are 
examined  and  cross-examined  in  the  same  manner  as  the  wit- 
nesses for  the  Crown,  and  the  coimsel  for  the  Crown  replies. 
Otherwise  not 

The  right  of  reply  (except  in  cases  where  the  Attorney-  Right  of 
General  prosecutes)  is  given  or  withheld  in  strict  accordance  ^^^y- 
with  the  litigious  theory :  Avdi  alteram  partem,  is  the  fun- 
damental rule  of  all  litigation.  Both  sides  must  be  heard 
upon  any  matter  which  may  be  propounded.  Hence  if  the 
Crown  only  calls  witnesses,  the  prisoner's  defence  concludes 
the  proceeding.  K  the  prisoner  adds  new  matter,  the  Crown 
has  the  right  of  being  heard  again.  The  right  of  the  Attorney- 
General  to  reply,  whether  witnesses  are  called  by  the  prisoner 
or  not,  is  an  anomaly,  and  is  probably  a  relic  of  the  old  inqui- 
sitorial theory  of  criminal  justice  under  which  the  prisoner 
had  no  counsel,  and  could  not  have  his  witnesses  sworn.  It 
was  natural  enough  that  the  person  who  conducted  such  an 
inquiry  should  sxmi  up  the  results  of  it 

After. the  evidence  is  concluded,  the  judge  sums  up :  his  Summing 
position  from  first  to  last  is  that  of  a  moderator  between  ^P- 
two  litigants.    He  permits  or  forbids  certain  things  to  be 
done;  but  he  originates  nothing.     His  summing  up  may, 
and  generally  does,  indicate  his  opinion ;  but  it  is  an  opinion 
which  is  the  result  of  the  evidence  laid  before  him,  and  not  of 
an  independent   inquiry.      The  proceedings  end  with  the  vcniict 
verdict  of  the  jury  and  the  sentence  of  the  judge,  who,  in  and  sen- 
this  part  of  his  functions,  exercises  an  independent  discretion. 
The  verdict  of  the  jury  and  the  sentence  are  conclusive,  and 
can  be  quashed  only  by  some  irregularity  in  the  proceedings 
appearing  on  the  record,  and  declared  to  be  an  irregularity  by 
the  superior  courts  on  a  writ  of  errror,  or  by  the  decision  of 
the  Court  for  Crown  Cases  Beserved,  i^  upon  a  question  stated 
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Chap.  V*    for  their  consideration  by  the  judge,  their  opinion  should  be 

favourable  to  the  prisoner.  It  is  a  matter  of  discretion  with  the 

judge  whether  or  not  he  will  reserve  such  questions.   There  is 

no  appeal  from  the  decision  of  the  jury  on  the  facts  of  the  case. 

French  The  system  of  French  criminal  procedure  is  in  every  part 

P^ure.  a  contrast  to  our  own.* 

The  general  principle  upon  which  the  system  rests  is  em- 
bodied in  the  first  article  of  the  Code  d*  Instruction  Criminelle, 
Its  terms  are :   **  L* action  powr  Vapplicaiion  des  peines  n'ap- 
partient  qyHavx  fonctionnaires  auocquds  die  est  confine  par  la 
loi"    The  nature  of  the  institutions  provided  for  the  purpose 
Courelm-  of  discovering  and  punishing  crimes  is  as  follows : — ^There  are 
^?their    i^^T^^OB  twenty-sewen  Cou/rslmp^rioles.   At  each  of  these  there 
officers.       is  a  Procureur-G^n^ral,  who  has  various  deputies  and  substi- 
tutes.    In  every  arrondissement  there  is  a  Juge  d'  Instruction 
(chosen,  for  three  years,  from  the  judges  of  the  Civil  Tribunal) ; 
and  in  every  tribunal  de  premiere  instance  there  is  a  Procureur- 
Imp^riala     The  commissaries  of  police,  the  agents  of  police, 
•the  gendarmerie,  and  other  inferior  officers,  are  under  the 
orders  of  these  authorities,  who  form,  what  the  French  call, 
Procureur-  ^  "hierarchy,"  extending  from  the  gendarmes  to  the  Pro- 
cureur-Gr^n^raL    The  Procureur-G^n^ral  liimseK  is  a  sort  of 
Judge  Advocate ;  being  so  far  a  member  of  the  Cour  Imp^riale 
that  he  sits  on  the  bench  during  trials,  and  interferes  ex  officio 
on  many  occasions  in  the  course  of  them.    The  functions  of 
these  various  officers  (who  constantly  correspond  with  each 
other,  and  stand  in  the  closest  official  relation)  are  almost 
Collection   entirely  inquisitoriaL     They  receive  and  collect  evidence  of 
dence!        every  kind  in  reference  to  any  crime  which  has  been  com- 
mitted, and  constantly  interrogate  the  accused  upon  every 
point  of  the  charge,  and  confront  hiTn^  fix)m  time  to  time,  with 
Imprison-    the  witnesses.     They  have  it  in  their  power  to  place  the 
S)U«:tion    ^^cused  in  solitary  confinement  {au  secret)— sjid  constantly 
of  evi-       exercise  it — ^the  object  being  to  prevent  him  from  communi- 
eating  with  his  friends,  and  from  forming  any  systematic  de- 
fence.    They  keep  him  in  ignorance  of  the  depositions  which 
may  have  been  made  for  or  against  him,  and  then  question 

*  This  account  of  French  criminal  procedure  was  originally  published  in 
the  Cambridge  Essays  for  1857. 
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him  on  the  facts  to  which  they  refer.  By  comparing  together  ghap.  v. 
these  various  sources  of  information,  they  gradually  elaborate 
a  theory  on  the  subject,  which,  in  complicated  cases,  has  often 
innumerable  ramifications,  and  is  supported  not  only  by 
arguments  of  a  most  refined  character,  but  also  by  considera- 
tions drawn  from  the  manner  in  which  the  witnesses  give 
their  evidence,  the  degree  of  frankness  shown  by  the  accused 
in  his  answers,  and  many  other  circumstancea  This  is  called 
'*  instructing  the  process." 

The  final  results  of  the  "instruction"  are  embodied  in  an  Acted'ac- 
acte  d'accusation — a  document  signed  by  the  Procureur-  *^'***^^°- 
G^^ral — ^which  not  only  recapitulates  all  the  groimds  from 
which  the  Minist^re  Public,  as  the  public  prosecutors  are 
called  collectively,  infer  the  guilt  of  the  accused,  but  also 
frequently  states  and  refutes,  by  anticipation,  the  arguments 
for  the  defence.  There  is  a  close  connexion  between  the 
officers  who  "instruct"  the  process  and  the  Cour  Imp^riale 
which  finally  tries  the  case.  A  committee  of  that  body,  con- 
sisting of  three  judges,  form  a  sort  of  grand  jury,  called  the 
Chambre  des  Mises  en  accusation.  After  hearing  the  Pro- 
cureur-G^n^ral,  they  determine  whether  or  not  there  is  ground 
enough  to  put  the  accused  person  on  his  trial ;  and  they  may, 
if  they  please,  cause  additional  evidence  to  be  collected,  on 
the  same  terms  as  the  inferior  magistrates.  The  Cours  Im- 
p^riales  have  also  the  right  of  instituting  proceedings  in  the 
first  instance  When  the  question  of  the  mise  en  accusation 
is  under  consideration,  the  accused,  or  the  partie  civile,  (i.  e. 
any  one  who  seeks  to  recover  damages  for  injuries  done  him  by 
the  crime)  may  lay  mimoires  before  the  judges,  who  must 
hear  them  read  before  they  decide. 

I^  to  use  our  own  phrase,  the  Chamber  finds  a  true  bill,  the  Trial  at 
•affair  is  sent  before  the  Cour  d' Assises  of  the  department,  a  d' Assises. 
circuit  court,  in  which  one  of  the  judges  of  the  Cour  Imp^riale 
sits  as  president ;  or,  if  the  department  be  that  in  which  the 
•Cour  Impdriale  itself  is  situated,  the  case  is  tried  before  a 
•committee  of  that  body,  sitting  as  a  Cour  d' Assises.  After 
the  opening  of  the  Assises,  the  prisoner  is  interrogated  in 
private  by  the  president  The  witnesses  are  cited  by  the 
Procureur-G^n^ral,  or  the  prisoner,  and  the  president  has  a 
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Chap.  V.    discietionary  power  of  calling  in  any  additional  witnesses 

whom  he  thinks  it  desirable  to  hear. 
Order  of         The  trial  begins  by  the  reading  of  the  acte  d'accusation ; 
proceed-     ^^  Procureur-G^n^ral  then  generally  opens  the  case  against 
trial  the  prisoner,  speaking  with  fetr  more  warmth,  and  express- 

ing a  much  more  decided  opinion  than  would  be  thought 
Interroga-  becoming  in  this  country.     The  president  then  interrogates 
prisouer.     the  accused,  after  shortly  stating  the  facts  to  him,  and  the 
witnesses  are  then  heard,  the  Procureur-Gr^n^ral  deciding  on 
Witnessed,  the  order  in  which  they  are  to  be  called.    There  are  no  rules 
of  evidence  ;  and  in  the  first  instance,  the  witnesses  tell  their 
own  story  in  their  own  words,  and  without  any  interruption 
whatever,  the  effect  of  which  often  is,  that  they  make  long 
speeches  not  very  material  to  the  question. 
Cross-ex-        After  the  depositions  are  completed,  the  president  cross- 
by  Presi^    examines  ;  and  after  his  cross-examination  is  over,  the  counsel 
dent  for  the  prisoner  may  put  any  further  questions  if  he  pleases ; 

but  he  can  do  so  only  through  the  president    This  privilege 
is  hardly  ever  exercised,  and  this  in  itself  forms  a  broad  dis- 
tinction between  a  French  and  an  English  trial ;  for,  in  the 
latter,  the  cross-examination  of  witnesses  is  one  of  the  most 
important  and  most  characteristic  parts  of  the  proceedings. 
Speeches        After  the  examination  of  the  witnesses,  the  advocate  for  the 
^t^^^'      partie  civile,  the  Procureur-CJ^ndral,  and  finally  the  advocate 
for  the  prisoner,  address  the  jury ;  lastly,  the  president  sums 
up.    But  this  part  of  the  proceedings  has  less  importance  in 
France  than  with  us,  and  the  reswmd  is  as  often  as  not  confined 
almost  entirely  to  a  recapitulation  of  the  arguments  of  tho 
counsel. 
Whole  It  is  obvious  from  this  short  sketch  of  French  procedure, 

mquisito-    that  it  has  little  reference  to  the  litigious  view  of  criminal 
^  justice.     Hardly  any  discretion  or  independent  action,  is 

allowed  to  the  prisoner  from  the  very  first  He  cannot 
manage  his  defence  in  his  own  way,  but,  on  the  contrary,  the 
Mimst^re  Public  manages  it  for  him,  counterchecking  it  as 
the  proceedings  go  on,  and  often  concluding  in  favour  of  his 
guilt  from  any  confusion  or  falsehood  on  the  part  of  the  wit- 
nesses favourable  to  him.  The  issue  of  the  trial  is  virtually 
almost  decided  before  it  begins,  because  it  is  only  the  last 
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act  of  a  contmuons  process  ;  and  thus  it  is  hardly  an  exagge-  Chap.  v. 
lation  to  say  that  the  jury  in  a  JPrench  court  is  an  anomalous 
excrescence.  As  its  introduction  into  France  is  no  older  than 
the  Bevolution,  and  as  a  great  part  of  the  Code  Napoleon  is 
a  recast  of  laws  which  existed  long  before  that  time,  it  may 
very  probably  be  the  case  that  the  whole  scheme  of  French 
criminal  procedure  may  have  been  adapted  to  the  ancient 
system,  in  which  the  object  was  to  convince  the  minds  of  the 
court ;  and  it  must  also  be  remembered,  that  the  Tribunaux 
Correctionels,  which  can  imprison  for  five  years,  and  deprive 
men  of  civil  rights,  and  before  which  nearly  nineteen 
twentieths  of  the  French  criminal  trials  take  place,  try 
causes  without  juries. 

In  order  to  place  before  our  minds  the  character  of  the  Compari- 
French  system,  we  must  suppose  the  attorney  for  the  pro-  S?°  ®^, 
secution,  the  committing  magistrate,  and  the  counsel  for  the  and  En- 
Crown,  to  stand  to  each  other  in  the  relation  of  oflScial  ^^  *^' 
superiors  and  inferiors,  and  we  must  further  suppose  the 
counsel  for  the  Crown  to  be  an  assessor  to  the  judge  of  assiza 
To  complete  the  system,  we  must  substitute  for  the  fifteen 
judges  a  much  more  numerous  body,   scattered   over  the 
country  in  threes  and  fours,  each  group  having  under  their 
official  authority  all  the  committing  magistrates,  and  all  the 
prosecuting  counsel  and  attorneys  within  a  wide  district,  and 
discharging  themselves  the  functions  of  grand  jurymen.    We 
must  alBO  suppose  the  procedure  to  be  secret  imtil  the  day  of 
trial,  and  the  accused  to  be  liable  to  close  confinement,  varied 
only  by  as  many  interrogatories  and  private  confrontations 
witib  witnesses  as  the  judge  ''instructing  the  process"  might 
think  advisable. 

If  a  prosecution  is  to  be  considered  as  a  public  inves-  Each  sys- 
tigation,  it  is  obvious  that  those  who  are  to  conduct  it  must  ^  ^^' 

sistcnt 

atand  in  some  relation  of  this  sort  to  each  other.  A  system  with  its 
in  which,  the  prosecuting  attorney  who  collects  the  evidence ;  pri^^ple. 
the  committing  magistrate  who  weighs  it ;  the  grand  jury, 
who  keep  a  sort  of  nominal  check  upon  it ;  the  counsel  for 
the  Crown,  who  exercises  an  absolute  discretion,  not  only  as  to 
the  order  in  which  the  witnesses  are  produced,  but  as  to  their 
being  called  or  not^  and  as  to  the  questions  which  shall  be 
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Chap.  V.    put  to  them ;  and  finally,  the  judge  and  jury  who  decide  the 
case ;  are  all  absolutely  independent  of  each  other,  is  fitted 
only  for  the  purpose  of  ascertaining,  by  a  series  of  successive 
tests,  the  weight  of  the  prosecutor's  assertion  that  the  prisoner 
is  guilty.    The  result  of  the  French  system,  on  the  contrary, 
is  the  gradual  elaboration  of  a  theory  on  the  subject  of  the 
crime,  supported  by  a  mass  of  evidence  which  has  been  col- 
lected and  arranged  by  a  set  of  public  functionaries  intimately 
connected  together,  and  bound  by  all  the  ties  of  official 
e»prit  de  corps  and  personal  vanity  to  maintain  the  accuracy 
of  the  conclusion  at  which  they  have  arrived. 
Accoants        It  is  difficult  to  convey  an  adequate  notion  of  the  contrast 
an  J  En-      hctwccn  the  English  and  French  system9by  mere  generalities, 
giish  trials.  In  order  to  understand  their  effects,  it  is  necessary  to  study 
the  trials  which  take  place  under  their  provisiona    For  this, 
amongst  other  purposes,  I  have  given  at  the  end  of  the 
present  volimie,  detailed  accounts  of  several  remarkable  trials, 
both  French  and  English,  which  I  think  will  give  a  better 
notion  of  the  practical  consequences  of  the  two  systems  than 
any  amount  of  discussion  of  their  merits.    The  foregoing  out- 
line of  the  two  systems  may,  however,  famish  the  means  of 
estimating  the  general  merits  of  English  criminal  procedure, 
of  understanding  the  true  nature  of  its  leading  peculiarities, 
of  explaining  the  principles  on  which  they  depend,  and  of 
suggesting  such  improvements  as  may  harmonize  with  the 
^ral  ^ciplea  of  the  system. 
Inqnisi-  Upon  the  general  merits  of  our  mode  of  procedure,  it  must 

*M^tE""  ^  observed  that  the  inquisitorial  theory  of  criminal  procedure 
true  one,  is  bcyond  all  question  the  true  one.  It  is  self-evident  that  a 
ricni^prin-  *^^  ought  to  be  a  public  inquiry  into  the  truth  of  a  matter 
cipie  may  deeply  affecting  the  public  interest ;  but  it  may  be,  and  pro- 
b«f  mea^  hably  is,  the  case,  that  in  our  own  time  and  country,  the  best 
of  .^-  manner  of  conducting  such  an  inquiry  is  to  consider  the  trial 
mainly  as  a  litigation,  and  to  allow  each  party  to  say  all  that 
can  be  said  in  support  of  their  own  view ;  just  as  the  best  means 
of  arriving  at  the  truth  in  respect  of  any  controverted  matter 
of  opinion  might  be,  to  allow  those  who  maintained  opposite 
views  to  discuss  the  matter  freely  and  in  public.  I  have 
shown  that  in  many  particidars,  English  criminal  procedure 


quiiy. 


Rules  of  Advocacy.  167 

id  litigious,  and  that  in  some  it  is  inquisitorial  The  general  Chap.  V. 
result  may,  probably,  be  fairly  expressed,  by  saying  that  an 
English  criminal  trial  is  a  public  inquiry,  having  for  its  object 
the  discovery  of  truth,  but  thrown  for  the  purpose  of  obtaining 
that  end  into  the  form  of  a  litigation  between  the  prosecutor 
and  the  prisoner. 

This  theory  is  borne  out  in  practice  by  the  tacit  rules  which  Tadt  pro- 
regulate  the  duties  of  the  counsel  In  practice,  it  is  imiver-  roles  of 
sally  admitted  that  the  prosecutor  is  morally  and  professionally  advocaqr. 
bound  always  to  keep  in  sight  the  ultimate  object — namely 
the  discovery  of  truth ;  whereas  no  such  obligation  is  laid  upon 
the  prisoner  and  those  who  represent  him,  because  it  is  too 
much  to  expect  of  human  nature  that  they  shoiQd  discharge 
it,  and  it  is  better  not  to  impose  an  obligation  which  is  sure 
to  be  systematically  violated.  Both  sides,  on  the  other  hand, 
are  bound  in  the  strongest  way  not  to  do  anything  to  pro- 
pagate fjEdsehood.  It  is  difficult  to  explain  the  practical 
effect  of  this  sentiment  on  the  judges  and  the  counsel,  but  it 
has  produced  a  number  of  professional  rules  not  reduced  to 
any  express  form,  but  well  understood  and  constantly  acted 
on,  which,  in  practice,  assign  to  the  counsel  for  the  Crown 
and  for  the  prisoner  definite  duties ;  and  which  distinguish 
between  honourable  and  dishonourable  attack  and  defence 
as  clearly  as  the  laws  of  war  distinguish  between  honourable 
and  dishonourable  warfara  A  few  of  these  rules  may  be 
mentioned  in  iUustration. 

The  counsel  for  the  Crown  is  bound  not  to  suppress  any  Rules  as 

to  counsel 

fact  within  his  knowledge  favourable  to  the  prisoner.     Sup^  for  the 
.  pose,  for  instance,  a  particular  witness,  whose  name  appears  Crown. 
on  the  depositions,  speaks  to  declarations  or  conduct  which 
favour  the  supposition  of  innocence,  the  counsel  for  the  Crown 
would  be  bound  to  call  him,  unless,  indeed,  he  believed  that 
his  testimony  was  perjured,  in  which  case  he  might  leave  the 
other  side  to  call  him,  in  order  that  he  might  cross-examine 
and  reply  upon  him.     On  the  other  hand,  the  counsel  for  the  Counsel 
prisoner  is  bound  not  to  bring  to  light  facts  within  his  know-  ^^^^^^ 
ledge  imfavourable  to  the  prisoner — as,  for  instance,  by  call- 
ing witnesses  to  prove  an  irrelevant  aUbi     A  man  was 
indicted  for  a  rapa     The  only  question  was  as  to  hid  identity. 
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Chap.  V.    He  had  a  witness  to  prove  what  he  supposed  to  be  an  alibi. 
His  evidence  really  proved  that  the  prisoner  was  a  mile  oflf 
the  place  a  quarter  of  an  hour  before  the  crime  was  com- 
mitted.   The  counsel  for  the  prisoner  did  not  call  this  witness, 
though  he  would  have  contributed  greatly  to  the  manifesta- 
tion of  the  truth. 
What  ar-        The  cotmsel  for  the  Crown  may  not  use  arguments  to  prove 
I^J^jjjg  the  guilt  of  the  prisoner  which  he  does  not  himself  believe  to 
on  each      be  just,  and  he  is  bound  to  warn  the  jury  of  objections  which 
may  diminish  the  weight  of  his  arguments.    In  short,  as  far 
as  r^ards  his  own  evidence,  his  speech  should  as  much  as 
possible  resemble  the  summing  up  of  the  judge.    The  counsel 
for  the  prisoner  may  use  arguments  which  he  does  not  believe 
to  be  just.    It  is  the  business  of  the  jury,  after  hearing  the 
judge,  to  say  whether  or  not  they  are  just. 
Obliga-  On  the  other  hand,  there  are  many  obligations  which 

*^T*to™'  ^^^  ®^^  side  equally.  Neither  is  at  liberty  to  attempt 
both.  to  browbeat,  or  terrify,  or  confuse  a  witness,  though  they  may 
expose  any  real  confusion  which  exists  in  his  mind,  or  test  by 
the  strictest  cross-examination  the  honesty  of  his  statements. 
Neither  is  at  liberty  wilfully  to  misunderstand  a  witness,  or 
to  mis-state  in  his  address  to  the  jury  the  effect  of  what 
he  has  said,  either  by  distortion  or  suppression. 

The  n^lect  or  observation  of  these  and  other  rules  of  the 
same  kind  practically  establishes  a  wide  distinction,  and  one 
which,  to  a  practised  eye,  is  easily  recognised  between  those 
who  exercise  a  noble  profession,  and  those  who  disgrace  it.  The 
distinction  is  all  the  more  real  because  no  system  of  rules  can 
folly  embody  it.  It  must  be  a  matter  of  sentiment  and  good 
feeling.  The  form  of  English  Criminal  Procedure  places  a 
very  wide  discretion  in  the  hands  of  the  counsel,  and  it 
depends  entirely  on  the  way  in  which  they  use  it  whether 
their  functions  are  a  public  duty,  or  a  public  nuisance. 

In  criticizing  our  existing  system  of  Procedure,  it  may 
always  be  assimied  that  its  main  outlines  will  be  maintained. 
If  any  other  were  to  be  substituted  for  it,  that  other  would 
have  to  be  the  work  of  a  single  mind,  and  it  is  altogether 
improbable  that  Parliament  should  ever  have  suf&cient  con- 
fidence in  any  single  person  to  intrust  so  important  a  matter 
to  his  discretion. 


English  Criminal  Procedure.  1 6^ 


CHAPTER  VL 

ENGLISH  CI^IMINAL  PROCEDURR 

Having  pointed  out  in  the  last  chapter  the  general  character  Chap,  vi, 
of  Criminal  Procedure,  I  now  proceed  to  discuss  the  special 
characteristics  of  English  Criminal  Procedure,  and  to  suggest 
some  modifications  of  it,  assuming  always  that  a  criminal 
trial  in  England  is,  and  will  continue  to  be,  a  public  inquiry 
carried  on  imder  the  forms  of  a  litigation.  The  most  pro- 
minent points  in  the  system  will  be  brought  out  by  the 
discussion  of  the  following  subjects  : — 

1.  The  absence  of  a  public  prosecutor. 

2.  The  indictment,  and  the  system  of  criminal  pleading. 

3.  The  practice  of  not  interrogating  the  prisoner. 

4.  The  verdict  of  the  jury,  including  the  questions,  whether 
it  should  extend  to  scientific  subjects,  and  whether  it  should 
be  unanimous. 

5.  The  effect  of  the  verdict  of  the  jury,  including  the  ques- 
tion of  new  trials  and  courts  of  appeal  in  criminal  cases. 

Each  of  these  subjects  I  shall  consider  in  its  turn. 


THE  ABSENCE  OF  A  PUBLIC  PROSECUTOR. 

Unless  our  whole  system  of  criminal  procedure  were  radi-  French 
cally  changed,  it  would  be  impossible  to  appoint  in  this  2^?p4- 
eountiy  public  prosecutors,  whose  duties  would  bear  the  secutors 
least  resemblance  to  those  of  a  French  procureur-g^n^ral  and  ^  coun-*^ 
his  subordinates.    The  whole  of  our  system  proceeds  upon  ^* 
the  supposition  that  the  prosecutor  is  to  prove  his  case,  and 
the  prisoner  to  arrange  his  defence  in  his  own  way.    The 
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Chap.  VI.  French  system  is  an  elaborate  inquiry  conducted  by  an 
organized  staff  of  magistrates,  with  no  regard  to  the  con- 
venience of  the  public,  or  to  the  wishes  of  the  person  injured, 
or  the  person  accused. 

Its  evils.  The  practical  results  of  such  a  system  are  sufficiently  dis- 
played in  the  histories  of  the  French  trials  appended  to  this 
volume.  When  a  criB(ie  is  committed,  numbers  of  innocent 
persons  are  called  upon  to  prove  their  innocence  by  giving 
an  account'  of  their  employment  of  their  time.*  The  police 
investigate  the  whole  life  of  persons  suspected,  prying  into 
transactions  of  the  most  secret  kind  which  occurred  perhaps 
years  before.-f*  Upon  the  opinion  of  the  magistrates  conduct- 
ing the  investigation,  men  are  punished  by  many  months  of 
solitary  confinement  before  they  are  convicted  of  any  crime 
whatever,  and  on  the  mere  chance  that  they  may  turn  out 
to  be  guilty.J  In  a  word,  the  system  regards  the  comfort, 
the  privacy,  even  the  personal  liberty  of  any  number  of 
innocent  persons,  as  unimportant  in  comparison  with  the 
possibility  of  detecting  a  crima  Such  a  system  would  never 
be  endured  in  this  country,  and,  if  established,  would  cover 
the  whole  administration  of  justice  with  odium. 

Defects  of       Although  the  introduction  of  the  continental  machinery  for 

our  own  o  ^  •' 

want  of  the  detection  of  crime  is  out  of  the  question,  it  cannot  be 
'^*^™'  denied  that  the  absence  of  any  system  whatever  is  a  great 
evil.  In  the  first  place,  many  crimes  go  undetected  because 
it  is  nobody's  business  to  detect  them.  In  the  second  place, 
prosecutions  sometimes  fail  on  accoimt  of  the  slovenly  manner 
in  which  cases  are  prepared  for  trial  when  the  prosecutors  are 
poor,  and  the  attorneys  for  the  prosecution  have  nothing  to 
look  to  beyond  the  county  allowance.  In  the  third  place, 
when  crimes  are  prosecuted  in  a  proper  manner,  the  prosecutor 

^  "  Joanon"  (a  person  accused  of  murder)  ''fat  appele  ainsi  que  beaueaup 
cTatUres  sl  }xist\&eT  Temploi  de  son  temps."    Affaire  de  St  Cyr,  p.  18. 

+  "  Au  commencement  de  Finstraction  alors  que  la  Justice  exploraU  avec 
le  plus  grand  som  la  vie  mJbUre  de  Conte  "  (a  person  suspected,  and  after- 
wards caUed  as  a  witness),  they  discovered  that  seven  years  before  he  had 
seduced  his  wife's  sister.    (Proems  du  fpfere  L^tade,  p.  71). 

J  "  Ce  n*est  dans  Tinter^t  de  son  copr^venu  que  Jubrien  "  (a  witness)  "  a 
aecept^  pendant  trois  mois  les  rigueurs  d'une  captivity  preventive."  Proc^ 
dn  fr^re  Leotade,  p.  61. 
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is  not  only  frequently,  but  almost  always,  put  to  great  expense  Chap.  VI, 
by  the  prosecution.    Abundant  evidence  upon  all  these  points 
was  given  before  the  select  Committee  of  the  House  of  Com- 
mons on  the  subject  of  Public  Prosecutors,  which  sat  in 
1855.* 

Our  system  not  only  cripples  the  efficiency  of  prosecutions  Bears 
and  favours  the  escape  of  criminals,  but  it  inflicts  cruel  hard-  JJioranT 
ahip  on  innocent  persons  who  have  the  misfortune  to  be  prisoners, 
accused.   A  day-labourer  or  mechanic  is  accused  of  an  offence, 

• 

and  committed  to  trial  at  the  assizes.  K  he  is  imable  to 
procure  bail,  or  the  magistrates  are  unwilling  to  take  it,  he 
must  remain  in  prison  for  several  months,  during  which  he 
has  no  means  of  supportmg  his  family.  In  order  to  raise  a 
few  pounds  for  legal  assistance  he  has  to  sell  his  furniture, 
and  even  if  he  is  acquitted  he  leaves  prison  a  beggar.  There 
is,  however,  great  risk  that  he  will  not  be  acquitted  if  he  has 
to  call  witnesses  for  his  defence.  To  obtain  and  arrange  their  As  to  call- 
evidence  ;  to  bring  them  to  the  assize-town,  and  to  keep  them  n^so! 
there  till  the  case  comes  on,  is  so  expensive,  that  to  almost 
every  labouring  man  it  is  simply  impossible.  If  the  pubHc 
inquired  into  the  whole  question  whether  the  accused  man 
was  innocent  or  guilty,  witnesses,  whose  evidence  might  prove 
his  innocence,  would  be  sought  out  and  brought  forward  at 
the  public  expense  as  much  as  witnesses  whose  evidence 
would  prove  his  guilt ;  but  the  notion  that  the  trial  is  a  liti- 
gation, in  which  the  public  at  large  is  the  plaintiff,  throws  a 
burden  on  the  defendant,  which  his  ignorance  and  poverty 
generally  render  him  unfit  to  support.  When  money  is  no 
object  on  either  side,  the  English  system  of  instruction 
is  almost  perfect.  Everything  that  can  possibly  be  said  on 
either  side  of  the  question  is  collected,  arranged,  and  brought 
forward  at  the  trisd  by  men  of  the  highest  professional  skilL 
The  jury  have  before  them  all  the  materials  for  forming  an 
opinion  which  the  rules  of  evidence  will  allow  them  to  use ; 
and  they  may  properly  infer  that,  if  a  witness  is  not  called  or 
a  question  is  not  asked  on  either  side,  the  course  taken  is  sig- 
nificant, and  suggests  an  inference  that  the  evidence  which 
would  be  so  obtained  woiQd  make  against  the  side  whicli 

*  See  evidence  of  Mr.  Qreaves,  Mr.  HoUer,  Sir  A.  Cockbam,  Ac. 
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Chap.  VI.  passes  it  over.    In  the  common  run  of  cases  it  is  far  other- 
wisa    The  prosecutor  is  often  careless,  the  prisoner  generally 
poor  and  ignorant ;  and  the  consequence  is,  that  the  case  goes 
to  the  juiy  in  an  imperfect  and  unsatisfactory  form. 
Remedies        Various  remedies  have  been  proposed  for  these  defects. 
EtoSot.    They  consist  for  the  most  part  in  the  proposal  that  there 
should  be  in  every  county  an  oflBcer,  whose  dutjr  it  should  be 
to  institute  inquiries  into  crimes,  and  to  superintend  the  col- 
lection of  evidence  respecting  them ;  and  that  there  should 
also  be  a  certain  number  of  standing  counsel  for  the  Crown, 
charged  with  the  duty  of  advising  on  evidence,  and  conduct- 
ing some  or  all  prosecutions. 
ObjectioM      The  obvious  objection  to  this  proposal  is  the  great  expense 
mtioitf'     which  it  would  involve,  and  the  great  amount  of  patronage 
t?*        which  it  would  produca    Its  objects  might  be  obtained  by 
much  simpler  means. 
Detection       The  detection  of  crimes,  which  no  private  person  has  an 
du^*°f^   interest  in  prosecuting,  ought  to  be  a  branch,  and  a  very 
pol^        important  one,  of  the  duties  of  the  chief  constable  of  the 
coimty  or  borough  police.    In  the  counties  especially,  these 
officers  are  generally  men  of  education,  intelligence,  and 
experience,  often  military  officers,  and  are  perfectly  compe- 
tent, with  the  assistance  of  a  few  detectives,  to  inquire  into 
the  circumstances  of  any  crime  which  may  occur.    The  pre- 
paration of  the  case  for  trial  is  simply  a  matter  of  money. 
No  one  complains  of  the  way  in  which  actions  at  nisi  prius  are 
prepared  for  triaL    Criminal  prosecutions  are  generally  easier 
to  get  up ;  and  if  the  same  class  of  attorneys  were  employed 
upon  them  with  the  prospect  of  being  paid  at  the  same  rate, 
they  would  get  them  up  equally  welL 
Hiffher  The  fact  is  that  criminal  business  is  so  impleasant,  and  the 

^^^  fees  paid  for  transacting  it  are  so  wretchedly  small,  that 
attorney  respectable  attorneys  generally  refuse  to  take  it,  imless  they 
21^r^"*^  happen  to  be  clerks  to  the  magistrates,  and,  if  they  are,  they 
generally  content  themselves  with  copying  out  the  depositions, 
and  endorsing  the  name  and  fee  of  the  counsel  upon  them  as 
a  brief.  This  may  be  sufficient  in  the  common  run  of  cases 
which  generally  depend  upon  the  clearest  testimony,  and  in- 
volve at  most  a  few  months'  imprisonment,  but  it  is  not 
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enough  in  an  important  case.  If  the  committing  magistrates  Chap.  VL 
had  the  power  to  direct  cases  of  importance  to  be  entrusted  to 
attorneys  of  their  own  selection,  on  the  terms  that  the  costs 
should  be  taxed  on  the  same  scale  as  in  a  civil  cause,  every 
object  would  be  gained  which  could  be  attained  by  the 
appointment  of  public  prosecutors,  and  at  a  much  smaller 
expensa  The  management  of  important  prosecutions  would 
become  an  object  of  ambition  to  attorneys,  and  they  would 
have  the  ordinaiy  professional  motives  to  do  them  weU.  To 
guard  against  abuse,  it  might  be  desirable  that  there  should 
be  some  central  control  over  the  local  magistrates.  This 
would  be  useful  for  many  other  purposes,  as  I  shall  attempt 
to  show  in  another  chapter.* 

It  has  sometimes  been  suggested  that  standing  counsel  Appoint 
should  be  appointed  for  criminal  business.    If  the  counsel  for  standing 
the  Crown  were  in  the  position  of  a  French  procureur-g^n^ral,  2^Sl^ 
and  stood  at  the  head  of  an  official  hierarchy  comprehending 
the  committing  magistrate,  the  attorney  for  the  prosecution, 
and  the  police  constables,  such  an  arrangement  would  be 
necessary ;  but  as  matters  now  stand  and  will  continue  to 
stand,  it  would  be  perfectly  useless  to  the  public,  and  most 
injurious  to  the  bar.     Failures  of  justice  by  wrong  acquittals 
arise  almost  invariably  from  negligence  or  indifference  in 
getting  up  the  case.    When  it  is  once  put  into  the  hands  of 
counsel,  the  keenness  of  the  competition  for  business^  which 
exists  at  the  bar,  gives  the  best  possible  security  to  the  public 
for  its  being  managed  with  sufficient  vigour,  and  presented  to 
the  court  as  strongly  as  circumstances  admit 

K  standing  counsel  for  the  Crown  were  appointed,  there  is  Woold  in- 
no  reason  to  suppose  that  the  business  would  be  at  all  better  \^  **^ 

independ- 

done  than  it  is  at  present,  and  some  great  advantages  would  ence  of  the 
be  lost.  Under  the  present  state  of  things,  men  who  prose-  *^' 
cute  in  one  case  defend  in  another ;  and  this  frequent  change 
of  parts  has  a  strong  tendency  to  secure  their  impartiality  and 
independence.  If  a  man  were  always  to  prosecute,  he  would 
come  to  sympathize  with  those  who  instruct  him,  and  to  think 
it  his  official  duty  to  secure  as  many  convictions  as  possible. 
If  he  were  always  to  defend,  he  would  come  to  look  on  the 
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Chap.  VL  prosecutor  as  his  natural  rival  and  antagonist.   It  is  desirable, 

as  pointed  out  above,  that  the  counsel  for  the  Crown  should 

consider  himself  as  in  many  respects  a  judge,  bound,  not  to 

convict  at  aU  events,  but  to  see  that  the  case  against  the 

prisoner  is  presented  to  the  jury  just  as  it  is  in  all  its  strength 

and  all  its  weakness ;  and  that  the  counsel  for  the  prisoner, 

though  an  advocate  and  not  a  judge,  should  not  forget  his 

obligations  to  the  public.     Nothing  is  more  likely  to  favour 

this  frame  of  mind  than  the  habit  of  alternately  prosecuting 

and  defending  prisoners,  by  which  men  learn  practically  what 

Ways  of  conducting  prosecutions  and  defences  are  and  are  not 

£Edr  to  the  other  side. 

Provision        Whatever  course  may  be  taken  for  the  purpose  of  securing 

made  for     the  efficiency  of  prosecutions,  it  must  be  remembered  that, 

defence  of  '^hen  this  is  done  to  the  utmost,  it  is  but  a  onesided  reform. 

prisoners.  ... 

The  general  theory  of  a  criminal  trial  being  that,  in  order  to 
arrive  at  the  truth,  each  party  is  to  say  all  that  he  can  for  his 
own  view  of  the  case,  it  foUows  that  it  is  as  important  to 
provide  for  the  full  statement  of  the  case  for  the  prisoner 
as  for  the  full  statement  of  the  case  for  the  Crown.     For  this 
■purpose,  our  system  takes  no  steps  whatever,  and  the  task  is 
one  which — ^for  reasons  already  given — ^prisoners  in  general 
are  quite  incompetent  to  perform  without  some  assistance. 
PracUcal         The  general  theory  of  the  law  would,  no  doubt,  require  that 
difficulties,  g^^j^  assistance  should  be  given,  and  that  liberally,  but  the 
subject  is  beset  by  practical  difficulties.    As  a  matter  of  fact, 
prisoners  are  generally  guUty ;  and,  if  they  are  not,  they  are 
generally  people  of  bad  character.     The  public  conviction 
that  this  is  so,  woidd,  in  practice,  present  great  obstacles  to 
any  scheme  for  enabling  them  to  defend  themselves  at  the 
public  expense.      Natural  as  this  feeling  may  be,  it  is  not 
to  be  encouraged,  and  its  existence  is  matter  of  regret.     It  is 
Compro-     <>^©  instance  of  a  miserable  set  of  irrational  compromises, 
"^^^      which,  under  pretence  of  being  practical  expedients,  produce 
tration  of    almost  all  the  practical  hardships  and  defects  with  which  the 
jUi^S        ^^  ^^  ^  justly  reproached.    Abuses  are  constantly  de- 
fended, more  or  less  consciously,  on  the  ground  that  the  hard- 
ships imposed  on  the  innocent  inay,  as  it  were,  be  set  off 
against  the  chances  of  escape  held  out  to  the  guilty.    For 
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instance,  in  the  early  State  Trials,  the  prisoners  frequently  chap.  VL^ 
complained  of  having  no  copy  of  the  indictment,  to  which  the 
answer  was  that  such  trifling  flaws  were  fatal  that  to  give 
copies  of  the  indictment  would  defeat  justice.  So  one  of  the 
commonest  arguments  against  allowing  prisoners  to  be  de- 
fended by  counsel  always  was,  that  rogues  had  too  many 
chances  of  escape  already.  The  same  objection  is  frequently 
made  to  the  permission  to  appeal  in  criminal  cases.  The 
answer  to  all  such  arguments  is,  that  every  step  towards  the 
discovery  of  truth  h  a  gain  to  the  innocent  and  a  loss  to  the 
guilty,  and  that  the  only  ground  for  preferring  one  system  of 
criminal  procedure  to  another  is  that  it  is  better  fitted  to 
bring  the  truth  to  light  K  our  own  system  does  not  attain 
that  object,  it  ought  to  be  made  to  do  so,  but  it  is  a  monstrous 
confusion  to  describe  the  practice  of  setting  off  conflicting 
absurdities  against  each  other  as  a  triumph  of  practical  good 
sense. 

It  ia  easier  to  say  what  the  general  theory  of  the  law  would  Practical 
require  in  this  respect  than  to  point  out  practical  ways  of  satis*  ^^' 
fying  its  requisitions ;  but  the  following  suggestions,  though 
not  complete,  may  be -found  usefuL  For  reasons  to  be  more 
folly  explained  under  a  separate  head,  I  think  that  prisoners 
ought  to  be  interrogated  by  the  committing  magistrates  as 
well  as  at  their  trial,  and  that  this  interrogation  should  take 
place  after  the  witnesses  for  the  prosecution  have  been  ex- 
amined. The  magistrates  ought  then  to  ask  the  prisoner 
what  witnesses  he  wishes  to  call,  and  ought  specially  to  ask 
him  whether  he  wishes  those  persons  whom  he  has  mentioned 
in  his  answers  to  be  called.  If  he  did,  they  should  be  called 
accordingly,  and  the  magistrates  should  be  bound  to  hear 
them,  and  to  return  their  depositions  to  the  court.  They 
should  have  power  to  bind  them  over  to  appear  at  the  trial 
in  the  same  way  as  the  witnesses  for  the  prosecution,  though 
they  should  also  have  the  power  of  refusing  to  do  so,  for 
otherwise  the  greatest  abuses  would  prevaiL 

At  present  the  practice  with  many  benches  of  magistrates  Present 
is  to  refuse  to  hear  the  prisoner's  witnesses,  if  a  primd  facie  ^^^^^^ 
case  is  made  out  for  the  Crown.    Sometimes  this  is  a  great  yations  on 
hardship  on  the  prisoner,  as  it  prevents  him  from  proving  his  ^ 
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Chap.  VL  innocence,  and  so  subjects  him  to  a  needless  and  often  long 
imprisonment    When  the  prisoner  is  guilty  and  his  defence 
either  fraudulent  or  irrelevant,  it  is  favourable  to  his  escape, 
and  throws  a  needless  difficulty  in  the  way  of  the  prosecutor, 
who  has  no  means  of  knowing  what  the  defence  may  be,  and 
is  obliged  to  rely  to  a  great  extent  on  luck  and  the  ingenuity 
of  his  counsel  to  meet  it. 
oMhre^         Defences  set  up  by  or  for  prisoners  at  their  trial  are  of 
kinds.         three  kinds.    They  are  either  real  defences,  false  defences,  or 
sham  defences.    A  defence  is  real  when  the  prisoner  can  give 
true  and  relevant  evidence,  or  where  the  evidence  against  him 
is  reaUy  inconclusive.  A  defence  is  false  where  the  prisoner  is 
Sham  de-    prepared  to  give  false,  but  relevant,  evidenca    A  sham  defence 
fences.        -^  ]jj^q^  upon  the  defectiveness  of  the  evidence  as  to  facts 
which  are  not  really  in  dispute,  and  which  the  prisoner  him- 
self would  not  dispute  if  he  were  questioned  in  the  first 
instanca   Thus  a  man  is  charged  with  robbery.   He  will,  often 
admit  that  the  transaction  took  place  as  stated,  but  will  give 
a  different  colour  to  it    He  will  say,  perhaps,  that  he  saw 
the  prosecutor  going  home  drunk  and  tried  to  assist  him. 
When  his  coimsel  looks  into  the  evidence,  he  will  often  dis- 
cover that  there  is  a  much  better  defence  on  the  question  of 
identity ;  that  the  prosecutor  was  drunk ;  had  never  seen  the 
prisoner  before,  and  had  no  particular  means  of  observing 
him.     K  the  prisoner's  defence  had  been  elicited  before  the 
magistrates,  and  if  (as  he  very  likely  would)  the  prisoner  had 
called  some  discreditable  person  to  swear  that  he  and  the 
prisoner  saw  the  prosecutor  drunk,  and  out  of  charity  helped 
him  into  a  public-house  and  gave  the  landlord  his  purse  to 
take  care  of;  this  defence  could  not  be  set  up.     Or  suppose 
the  converse  casa    The  counsel  might  see  that  it  was  quite 
consistent  with  all  the  evidence  that  the  prisoner  had  been 
helping  the  prosecutor,  and  that  the  prosecutor  had  lost  his 
purse  before  the  prisoner  came  up,  yet  he  might  have  on  his 
brief  an  improbable  alibi     If  such  a  defence  were  set  up  be- 
fore the  magistrates,  the  prisoner  would  have  to  stand  or  fall 
by  it    It  would  be  useless  to  ask  the  jury  to  find  that  he  in- 
terfered for  an  innocent  purpose  after  he  had  falsely  denied 
having  interfered  at  alL   In  the  case  of  rape,  referred  to  above 
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the  prisoner  nearly  escaped*     If,  before  the  magistrates,  he  Ciiap.  VI. 
had  called  the  witness  who  saw  him  near  the  spot  at  about 
the  time  in  question,  he  would  have  had  no  chance  at  all 

Suppose,  next,  that  the  defence  is  fraudulent  and  perjured.  False  de- 
as  in  the  common  instance  of  a  false,  but  i-elevant,  alibi     In  ^'^"^^• 
such  cases  the  witnesses  for  the  prisoner  are  heard  and  seen 
for  the  first  time  by  the  prosecutor  and  his  counsel  when  they 
come  into  court.     The  only  opportunity  of  shaking  their  testi- 
mony is    by  cross-examination ;    and   notwithstanding  the 
common  opinion  as  to  the  efficacy  of  this  process,  it  is  in 
reality  a  less  powerful  instrument  for  the  exposure  of  direct 
wilful  falsehood  than  it  is  usually  supposed  to  be.     It  is  no  How  far 
difficult  matter  to  cross-examine  a  witness  in  such  a  way  as  ^^'^ss-ejca- 

•^         mmation  is 

to  reduce  exaggerations  to  their  true  proportion;  to  expose  a  security, 
any  bias  by  which  the  mind  may  be  influenced,  or  to  point 
out  imperfection  or  confusion  of  memory ;  but  if  a  man  is 
prepared  to  swear  point  blank  to  a  falsehood — to  say  falsely 
that  a  certain  man  was  in  a  certain  place  at  a  certain  time,  or 
that  certain  things  were  or  were  not  said  on  a  certain  occasion, 
it  may  be  very  difficult  and  even  impossible  to  show  by  mere 
cross-questioning  that  he  is  lying. 

The  common  way  of  attacking  a  false  alibi  is  to  have  the  False 
witnesses  examined  separately,  to  ask  them  numerous  ques- 
tions as  to  matters  of  detail,  and  to  try  to  detect  some  incon- 
sistency in  their  answers.  How  was  the  man  dressed  ?  where 
did  he  sit?  what  did  you  talk  about?  who  came  in  first? 
&c.  &c.  If  the  answers  upon  all  or  any  of  these  points  vary, 
it  is  always  argued  that  the  witnesses  are  not  to  be  believed, 
because  their  evidence  has  failed  to  support  the  only  available 
test  of  its  honesty,  but  this  argument  is  most  unsatisfactory.  • 
The  inaccuracy  of  men's  memories  is  such,  that  contradictions 
of  this  kind  are  perfectly  consistent  with  honesty,  though 
they  may  be  indications  of  guilt,  and  whether  an  alibi  is  re- 
jected or  allowed  to  prevail,  it  often  suggests  uneasy  doubt 
whether  an  innocent  man  is  being  condemned  or  a  criminal 
escaping  from  justice.f  If  the  prisoner  were  questioned  be- 
fore the  magistrates  and  his  witnesses  were  called,  there 
would  be  time  for  independent  inquiry  into  the  truth  of  any 
defence  which  he  might  set  up,  and  if  he  did  not  set  it  up  till 

•  P.  167-8.  t  See  illustration,  p.  261,  note,  post. 
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Chap.  VL  the  last  moment,  that  fact  alone  would  weigh  heavily  with 
the  jury  against  its  credibility.     Not  long  ago  at  the  Derby- 
shire quarter  sessions,  a  man  was  indicted  for  housebreaking. 
His  defence  before  the   magistrates  was  an  alibi.     Several 
witnesses  swore  that  they  were  keeping  the  wedding-day  of 
one  of  them  at  his  house  on  the  night  in  question.     On  in- 
quiry,  it  turned  out  that  the  person  whose  wedding-day 
was  supposed  to  have  been  kept  had  been  married  at  a  dif- 
ferent time  of  the  year.     The  witnesses,  in  the  discretion  of 
counsel,  were  not  called  at  the  trial,  but  if  they  had  then  been 
called  for  the  first  time,  the  man  would  very  likely  have 
escaped.     As  it  was,  his  original  defence  was  repudiated,  and 
an  ingenious  attempt  was  made  to  show  that  the  evidence 
which  was  admitted  to  be  true,  was  consistent  mth  his  in- 
nocence. 

Suppose,  lastly,  that  the  defence  is  a  true  one.  It  is  ol> 
vious  that  in  this  case  it  will  only  be  strengthened  by  inquiry, 
and  that  the  prisoner  would  be  entitled  to  have  every  possible 
facility  for  producing  his  witnesses  at  the  trial  If,  for  in- 
stance, he  can  set  up  a  genuine  alibi,  the  oppoi-tunity  of  in- 
quiry given  to  the  prosecution,  and  the  fact  that  they  were 
not  able  to  contradict  it,  would  add  to  its  weight. 

Thus  upon  any  supposition  as  to  the  nature  of  the  defence, 
the -examination  of  the  prisoner  and  his  witnesses  before  the 
committing  magistrates,  and  the  power  on  the  part  of  the 
magistrates  to  compel  the  attendance  of  the  witnesses  at  the 
trial,  would  greatly  promote  the  object  of  amving  at  a  true 
decision. 

In  addition  to  these  arrangements  as  to  the  attendance  of 
the  prisoner's  witnesses,  it  would  be  only  fair  to  give  the  pri- 
soner a  copy  of  the  depositions  in  every  case,  free  of  expense. 
The  fee  for  copying  is  \\d.  for  ninety-two  words,  or  twenty 
folios  (1840  words)  for  2s.  M,  The  depositions  would  seldom 
run  beyond  this  length,  and  the  expense  would  be  trifling,  but 
the  favour  to  the  poorer  class  of  prisoners  would  be  very 
great.  To  them  two  or  three  shillings  is  an  important  matter, 
and  they  are  generally  so  helpless  and  ignorant  that  they  do 
not  know  that  they  have  a  right  to  a  copy  of  the  depositions ; 
they  do  not  understand  their  value,  and  they  are  sure  to  be 
baflfled  by  any  form,  however  simple,  imposed  as  a  condition 
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of  obtaining  them.     If  the  burden  of  their  defence  is  to  be  Chap.  VI. 
cast  upon  them,  these  matters  ought  to  be  explained  in  a 
familiar  way,  and  care  ought  to  be  taken  to  discover  any 
real  defence  which  they  may  have,  and  to  bring  it  properly 
forward. 

In  some  countries,  and  especially  in  France,  every  accused  Counsel, 
person  is  provided  with  an  advocate.     If  he  does  not  choose  ^^j^j,, 
one  for  himself,  the  court  nominates  one  for  him  ex  ojfficio,  France, 
and  it  is  the  duty  of  any    member  of  the  bar,  however 
eminent,  to  undertake  the  defence  of  any  prisoner,  however 
obscure,  if  he  is  nomim  cCofficCy  for  that  purpose.     When  a 
prisoner  is  undefended  in  capital  cases,  this  course  is  generally 
taken  in  our  own  coimtry,  and  in  such  cases  no  fee  is  ever 
paid.     As  I  have  already  observed,  any  barrister  present  in  Briefs  from 
court  is  obliged  to  accept  a  brief  from  the  dock,  with  a  fee  of  ^^^  ^*^^ 
a  guinea     Considering  the  extreme  misery  of  those  who  offer 
it,  it  might  be  more  graceful  to  dispense  with  the  fee,  and  it 
might  also  be  worth  considering  whether  at  the  assizes,  and 
sessions  where  the  bar  attend,  a  certain  number  of  its  junior 
members  might  not  be  considered  as  standing  counsel  for 
persons  wishing  to  defend  themselves  in  formd  pauperis. 

By  these  simple  modifications  of  the  existing  state  of  things, 
the  general  theory  of  English  criminal  procedure  might  be 
realized  in  practice  in  obscure  cases,  in  which  the  parties  con- 
cerned are  poor  and  ignorant,  as  well  as  in  those  important 
causes  which  attract  great  public  attention,  and  are  conducted 
by  persons  of  the  highest  eminence. 


II. 

THE  SYSTEM  OP    CRIMINAL  PLEADING,  ESPECIALLY  THE 

INDICTMENT. 

The  system  of  pleading  is,  in  principle,  the  same  both  in  criminal 
civil  and  criminal  cases.     In  each,  the  function  of  the  jury  is  P^^*^*"K- 
to  decide  questions  of  fact.     In  each,  the  object  of  pleading  is 
to  state  the  questions  of  fact,  which  the  jury  are  to  decide. 
In  a  civil  action,  this  result  is  obtained  by  making  the  plaintiff 
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Chap.  VI.  deliver  a  written  statement  of  the  nature  of  his  claim  called 

The  in-      the  declaration,  to  which  the  defendant  pleads  either  gene- 

ictment     ^^^  ^.j^^^  ^^  ^  ^^^  guilty  (if  the  declaration  is  in  tort),  or 

specially  by  the  denial  of  some  material  allegation  which 
is  called  a  traverse ;  or  by  a  plea  in  confession  and  avoidance — 
that  is,  by  admitting  the  act  complained  of,  and  justifying  it 
by  the  allegation  of  new  matter.  An  indictment  is  to  a 
criminal  trial  what  a  declaration  is  to  a  civil  action ;  and 
the  plea  of  not  guilty  operates  as  a  denial  of  every  averment 
which  the  prosecutor  has  to  prove  in  order  to  establish  his 
case. 
Rules  as  to  The  general  theory  of  an  indictment  is  thus  described  in 
meats!  *^6  following  passages  of  Archbold's  Criminal  Pleading  :* — 
"  Every  offence  consists  of  certain  acts  done  or  omitted  imder 
"  certain  circumstances ;  and,  in  an  indictment  for  the  ofifence, 
"  it  is  not  sufficient  to  charge  the  defendant  generally  with 
"  having  committed  it,  as  that  he  murdered  J.  S,  or  stole  the 
"  goods  of  J,  or  committed  burglary  in  the  house  of  J.  S,  or 
the  like,  but  all  the  facts  and  circumstances  constituting  the 
offence  must  be  specially  set  fortL"  "  Not  f  only  must  all 
"  the  facts  and  circumstances  which  constitute  the  ofifence  be 
stated,  but  they  must  be  stated  with  such  certainty  and  pre- 
cision, that  the  defendant  may  be  enabled  to  judge  whether 
they  constitute  an  indictable  ofifence  or  not,  in  order  that  he 
may  demur  or  plead  to  the  indictment  accordingly  ;  that  he 
"  may  be  enabled  to  determine  the  species  of  ofifence  they 
"  constitute,  in  order  that  he  may  prepare  his  defence  accord- 
"  ingly ;  that  he  may  be  enabled  to  plead  a  conviction  or 
"  acquittal  to  this  indictment,  in  bar  of  another  prosecution 
"  for  the  same  ofifence ;  and  that  there  may  be  no  doubt  as  to 
"  the  judgment  which  should  be  given  if  the  defendant  should 
"  be  convicted.*'  With  regard  to  the  degree  of  certainty  to  be 
observed  in  setting  forth  the  circumstances  of  an  alleged 
ofifence,  Mr.  Archbold  paraphrases  a  well-known  passage  from 
Coke.  "  Certainty  is  of  three  kinds ;  certainty  to  a  certain 
"  intent  in  every  particular,  which  is  required  only  in  pleas, 
"&c.,  of  estoppel  and  pleas  in  abatement;  certainty  to  a 
'*  common  intent,  which  is  required  in  ordinary  pleas  ;  and 
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certainty  to  a  certain  intent  in  general,  which  is  required  in  Chap.  VI. 

declarations  and  indictments."  This  '  certainty  to  a  certain 
intent  in  general/  Mr.  Archbold  explains  as  follows  : — "  The 
"  latter  is  a  medium  between  the  other  two ;  not  so  great  a 
"  degree  of  certainty  as  the  first,  and  a  greater  degi'ee  of 
"certainty  than  the  second.  I  shall  endeavour  further  to 
"  define  them.  Where  certainty  to  a  certain  intent  in  every 
"  particular  is  required,  the  court  will  presume  the  negative  of 
"  everything  the  pleader  has  not  expressly  affirmed,  and  the 
"affirmative  of  everything  the  pleader  has  not  expressly 
"  negatived,  or,  in  the  words  of  Lord  Coke,  the  pleader  must 
"  exclude  every  conclusion  against  him.  Wliere  certainty  to 
"  a  common  intent  only  is  required,  the  court  will  presume  in 
"  favour  of  the  pleader  eveiy  proposition  which,  by  reasonable 
"  intendment,  is  impliedly  included  in  the  pleading,  though 
"  not  expressed ;  and  where  words  are  made  use  of,  which 
"  admit  of  a  natural  sense,  and  also  of  an  artificial  one,  or  one 
"  to  be  made  out  by  argument  or  inference,  the  natural  sense 
"  shall  prevaiL" 

Notwithstanding  these  general  rules,  a  different  degree  of  Particu- 
particularity  was,  and  to  some  extent  still  is,  required  in  gen^r^Uy 
relation  to  different  crimes.  Indictments  for  theft  were  in  indict- 
always  general  They  charged,  not  that  A  put  his  hand 
into  the  pocket  of  B*s  coat  then  being  on  B's  back,  and  then 
and  there  took  hold  of  a  certain  handkerchief  the  property  of 
B  in  the  said  pocket,  and  then  and  there  pulled  the  said 
handkerchief  out  of  the  said  pocket,  and  so  feloniously  stole 
took  and  carried  away  the  said  handkerchief — but  generally 
that  A  feloniously  stole  took  and  carried  away  a  certain 
handkerchief  the  property  of  B  from  his  person.  But  in 
murder  and  manslaughter  it  was  otherwise.  It  was  ne- 
cessary* to  declare,  with  what  weapon  the  act  was  done ; 
in  what  hand  the  weapon  was  held ;  what  was  the  price 
of  the  weapon,  but  it  was  doubtful  whether  this  was  essential ; 
in  what  part  of  the  body  the  wound  was  given  ;  the  length, 
depth,  and  breadth  of  the  wound,  "but  this''  was  "not 
"  necessary  in  all  cases,  as  namely  where  a  limb  is  cut  off*; " 
the  fact  that  the  party  died  of  the  wound,  and  the  time  and 
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Chap.  VI.  place  of  the  death ;  particulars  which  probably  travelled 
into  indictments  fix)m  the  coroner's  inquisitions,  in  which 
they  were  by  statute*  obliged  to  be  stated.  It  was  also 
necessary  to  use  the  word  "  murdravit,"  and  so  important  was 
this,  that  to  spell  it  "  murderavit,"  was  a  fatal  defect.t 
Variances.  ^^  ^^  ^^^  ^^Y  necessary  to  allege  all  this,  but  also  to 
prove  it  as  alleged  ;  and  in  order  to  meet  differences  that 
might  appear  between  the  evidence  and  the  indictment,  all 
sorts  of  counts  varying  the  charge  were  introduced.  In  some, 
the  knife  was  put  in  the  prisoner's  right  hand  ;  in  others,  in 
his  left ;  in  others,  in  his  hand  generally.  In  some  counts, 
the  deceased  was  made  to  die  of  strangulation ;  in  others,  of 
stabbing  or  striking,  and  so  on.  If  there  was  any  doubt  about 
the  name  of  the  deceased,  counts  were  introduced,  describing 
him  by  every  name  which  there  was  a  chance  of  proving.  In 
a  word,  as  many  different  narratives  of  the  transaction  were 
put  on  the  record  as  the  pleader  could  think  of,  in  the  hope 
that  some  one  of  them  might  be  proved.  An  additional  motive, 
no  doubt,  was,  that  the  officers  who  drew  the  indictments  were 
paid  by  fees,  and  had  an  additional  fee  for  every  count. 
Lord  The  extreme  prolixity  and  the  frequent  failures  of  justice 

Smplainte  P^^^duced  by  these  causes  were  such,  that,  even  in  Lord  Hale's 
of  this        time,  they  provoked  serious  complaints.     Lord  Hale  { says  : 
*ys  m.       ajj^  favour  of  life,  great  strictnesses  have  been,  in  all  times, 
'*  required  in  points  of  indictments,  and  the  truth  is,  that  it 
is  grown  to  be  a  blemish  and  inconvenience  in  the  law,  and 
*the  administration  thereof;  more  offenders  escape  by  the 
"  over-easy  ear  given  to  exceptions  in  indictments,  than  by 
"  their   own    innocence ;    and   many  times   gross    murders, 
"  burglaries,  robberies,  and  other  heinous  and  crying  offences, 
"  escape  by  these  unseemly  niceties,  to  the  reproach  of  the 
"  law,  to  the  shame  of  the  government,  and  to  the  encourage- 
ment of  villany,  and  to  the  dishonour  of  God.     And  it  were 
very  fit  that,  by  some  law,  this  overgrown  curiosity  and 
nicety  were  reformed  which  is  now  become  the  disease  of 
"  the  law,  and  will,  I  fear,  in  time  grow  mortal,  without  some 
timely  remedy."    By  degrees,  partial  remedies  were  adopted, 

♦  i  Edw.  1.  St.  2.     See  p.  27  sup.  +  2  Hale,  PI.  Cr.  184. 
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which  in  some  degree  mitigated  the  disease,  thongh,  to  Chap.  VI. 
the  present  day,  it  is  not  cured.  A  scries  of  strange  and  J^^^jJ^g 
intricate  distinctions  was  established  as  to  variances  which  Deci- 
were  and  which  were  not  fatal — that  is,  l>otweou  those  parts  ^^n^^*^ 
of  an  indictment  which  need  and  those  wliich  need  not  he  descrip- 
proved.  Tlie  most  characteristic  of  these  was  the  rule  (which 
still  exists,  subject  to  exception),  that  matter  of  essential 
description  must  be  proved  as  laid,  and  a  series  of  marvellous 
decisions  was  necessary  to  ascertain  what  matter  of  de- 
scription was  essential.  An  indictment  for  stealing  a  slieep 
would  be  supported  by  proof  of  stealing  a  lamb  ;  "  but "  (says 
Mr.  Taylor*), "  whether  a  charge  of  stealing  a  horse  would  be 
"  sustained  by  proof  of  stealing  a  gelding  is  by  no  means 
"  clear."  On  the  other  hand,  proof  that  a  man  poisoned 
another  with  prussic  acid  would  sustain  an  indictment  for 
poisoning  with  arsenic.  Proof  that  a  man  committed  a  crime 
on  Monday  would  sustain  an  indictnlent  for  committing  it 
on  Saturday,  and  so  of  other  things ;  but  it  was  necessary  to 
insert  the  averments  wliich  it  was  not  necessaiy  to  prove. 
For  instance :  Donellan  was  indicted  for  poisoning  Sir  T. 
Boughton  with  arsenic.  The  proof  was,  tliat  he  poisoned 
liim  with  laurel  water,  and  this  was  sufficient ;  but,  if  the 
indictment  had  not  mentioned  any  specific  poison,  it  would 
have  been  bad.  Tlie  result  of  these  relaxations  was  to 
diminish  the  difficulty  of  proving  an  indictment,  but  to  leave 
the  difficulty  of  drawing  it  untouched. 

The  effect  of  a  mistake  in  the  indictment  was  twofold.  Effect  of 
Some  mistakes  were  grounds  for  quashing  the  indictment  by  '"^stakes, 
motion,  or  for  demurring.  If  the  indictment  was  quashed, 
another  might  be  preferred.  If  the  prisoner  failed  on  the 
demurrer,  it  was  doubtful  whether  he  could  be  allowed  after- 
wards to  plead  not  guilty.  The  better  opinion  seemed  to  be 
that  he  coulAt  ^  objection,  therefore,  taken  at  this  stage, 
practically  could  produce  nothing  more  than  delay,  even  if  it 
succeeded ;  but  there  were  other  objections  which  could  be 
taken  after  verdict  in  arrest  of  judgment  or  in  a  writ  of  error, 
and  these  might  produce  either  a  new  trial  or  the  escape  of  the 
prisoner. 

*  Taylor  on  Evidence,  p.  235.  +  4  Ste.  Cora.  466. 
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Thus  stood  the  law  up  to  the  year  1851,  when  the  14  &  15 
Vic.  c.  1 00  was  passed,  and  thus  it  stands  to  this  day,  subject 
to  the  alterations  introduced  by  that  act.  That  act,  which  is 
in  part  repealed  and  re-enacted  by  the  Consolidation  Acts  of 
1861,  was  intended  to  do  away  with  quibbles,  by  special 
provisions  that  they  should  not  prevail  It  enacts,  that  all 
formal  objections  to  indictments  shall  be  taken  before  the 
jury  are  sworn,  by  way  of  demurrer  or  motion  to  quash  the 
indictment,  upon  which  the  court  may  amend  the  defect 
pointed  out,  and  proceed  with  the  trial.  The  practical  result 
of  this  has,  no  doubt,  been  to  prevent  such  objections  from 
being  taken. 

The  act,  further,  gives  power  to  the  court  to  amend 
variances  not  material  to  the  merits  of  the  case,  and  by 
which  the  defendant  cannot  be  prejudiced  in  his  defence ; 
such  as  mis-statements  as  to  the  ownership  of  stolen  property ; 
insufficient  or  inaccurate  descriptions  of  it;  mistakes  as  to 
names,  and  the  like.  In  all  such  cases  the  court  may  alter 
the  indictment,  so  as  to  make  it  correspond  with  the  evidence. 
The  objection  to  this  is,  that,  if  the  Court  make  a  mistake — 
for  instance,  if  they  lay  the  property  of  stolen  goods  in  the 
wrong  person,  or  misunderstand  the  proper  way  of  exercising 
their  power — the  counsel  for  the  prisoner  might  ask  for  a 
case  for  the  Court  for  Crown  Cases  Keserved;  and  if  that 
court  thought  that  the  court  below  was  wrong,  the  prisoner 
would  escapa 

A  case  of  the  sort  lately  occurred  on  an  indictment  for 
night  poaching  on  the  lands  of  George  William  Frederic 
Charles  Duke  of  Cambridge.  It  was  proved  at  the  trial 
that  the  duke  was  called  Greorge  William,  and  that  he  had 
other  names.  The  prosecutor  asked  to  have  the  indictment 
amended,  by  striking  out  the  names  Frederic  Charles,  which 
the  sessions  refused,  leaving  it  to  the  jury  to  say  whether 
they  were  satisfied  of  the  identity  of  the  person  mentioned 
in  the  indictment  with  the  person  referred  to  by  the  evi- 
dence. The  jury  convicted  the  prisoner;  but  the  court 
above  quashed  the  conviction  because  the  prosecutor  had 
not  proved  what  he  had  alleged,  though  he  need  not 
have  alleged  it,  and  because  the  sessions  had  not  chosen  to 
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amend,  as  they  might  have  amended  it,  by  striking  out  all  Chap.  vi. 
the  names  * 

Lastly,  various  sections  \  of  the  act  provided  that,  in  cases  of  Indict- 
murder  and  manslaughter,  the  means,  &c.  by  which  the  crime  murd^r^'^ 
was  committed,  need  not  be  stated ;  that  in  cases  of  forgery,  &c. 
uttering,  and  false  pretences,  the  defendants  intent  might  be 
alleged  in  general  terms  without  specifying  any  particular 
person  whom  he  meant  to  defraud ;  and  that  written  instru- 
ments might  be  described  by  the  name  by  which  they  are 
usually  known,  or  by  their  purport,  without  setting  out  a  copy 
or  fac-simile. 

These  and  some  other  provisions  of  minor  importance  have  Defects 
greatly  simplified  indictments,  and  have  greatly  reduced  the  J^[|i^ 
importance  of  mistakes ;  but  they  have  not  struck  at  the 
root  of  the  evil  The  old  law  still  survives,  though,  to  use 
Bentham's  phrase,  it  is  "  scrawled  over  with  exceptions."  This 
is  a  serious  evil ;  for  indictments  for  other  oflfences  than  those 
which  were  provided  for  in  14  &  15  Vic.  c.  100  have  still  to  be 
prepared  with  "  certainty  to  a  certain  intent  in  general,**  and  are 
frequently  prolix,  intricate,  and  technical  to  the  last  degree. 

This  is  the  case  with  every  offence  which  falls  out  of  the  Indict- 

,.  T        '11  1  •  1  •      1    J    J    •       'i     ments  for 

common  routine,  and  with  many  which  are  included  m  it,  faise  pre- 
fer instance,  obtaining  goods  by  false  pretences  and  perjury,  fences  and 
An  indictment  for  obtaining  goods  by  false  pretences  must 
state  the  false  pretence  correctly,  and  a  variance  between 
the  pretence  laid  and  the  pretence  charged  would  be  fatal, 
and  could  not  be  amended.  In  order  to  meet  this  difficulty, 
it  often  becomes  necessary  to  insert  diflferent  counts,  laying 
the  pretence  in  different  ways,  and  it  sometimes  happens 
that  a  prisoner  escapes,  merely  because  the  pretence  is  not 
properly  stated,  though  it  may  be  proved  that  he  was  guilty 
of  a  false  pretence  for  which  he  might  have  been  punished  if 
properly  indicted. 

The  proper  way  to   deal  with   these  evils  would  be  to  Sugges- 
abolish  the  common  law  rules,  instead  of  attempting  to  remedy 
their  bad  results  by  exceptions  all  but  co-extensive  with  them. 
An  indictment  is  a  formal  statement  of  the  crime  of  which  the 
prisoner  is  accused,  and  of  the  circumstances  which  have  given 

•  R.  V.  Frost.     Deareley,  C.  i\  R.  474.  t  s«.  4,  5,  6,  7,  8. 
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rise  to  the  accusation.  There  need  be  no  difficulty  in  conveying 
this  information  in  a  way  which  every  one  would  understand. 

The  pix)per  course  would  be  to  determine,  once  for  all, 
by  statute  what  are  the  essential  points  in  an  indictment ; 
and  to  declare  that  no  defect  in  other  particulars  should  be 
material.  The  use  of  an  indictment  is  to  define  the  issue 
to  be  tried,  and  to  form  a  record  of  the  trial,  and  for  these 
purposes  it  is  necessary  that  the  occurrence,  out  of  which  the 
charge  arises,  should  be  described  sufficiently  to  identify  the 
transaction,  and  that  the  nature  of  the  charge  should  be 
stated  generally.  The  ordinary  forms  of  indictments  gene- 
rally fulfil  these  conditions,  but  if  it  were  enacted  that  no 
other  conditions  should  in  any  case  be  required,  the  suffi- 
ciency of  the  indictment  would  in  all  cases  come  to  be 
a  question  rather  of  fact  than  of  law. 

Some  additional  enactments  might,  however,  be  required. 

It  might  be  provided  that  no  variance  between  the  evidence 
and  the  indictment  should  be  material,  so  long  as,  upon  tlie 
the  whole,  it  appeared  to  the  court  that  the  evidence  and  the 
indictment  referred  in  fact  to  the  same  transaction,  that  the 
prisoner  was  not  in  fact  prejudiced,  and  that  there  was 
evidence  that  a  crime  of  the  kind  alleged  by  the  indictment 
had  been  committed.  It  might  be  well  to  provide  specifically 
that  in  indictments  for  larceny  it  shoiUd  no  longer  be  necessary 
to  lay  the  property  of  the  goods  stolen  in  any  person,  but  that 
it  should  be  sufficient  if  it  appeared  on  the  evidence  that  the 
property  alleged  to  be  stolen  did  not  belong  to  the  prisoner. 

Power  might  be  given  to  the  court  to  amend  the  indictment 
upon  such  terms  as  to  adjournment,  &c.,  as  they  thought  fit, 
if  before  plea  the  prisoner  showed  that  it  was  framed  so  as  to 
embarrass  or  prejudice  him  ;  but  no  other  amendment  would 
be  required. 

One  other  reform  would  be  required  to  stop  up  a  common 
source  of  failures  of  justice.  When  it  was  doubtful  whether 
a  particular  transaction  amounted  to  one  or  the  other  of  two  or 
more  crimes,  it  should  be  lawful  to  fmme  the  indictment  in  the 
alternative.  For  instance,  a  man  might  be  indicted  thus : — 
The  jurors,  &c.  present  that,  by  fraudulently  disposing  of  certain 
sums  of  money  received  by  him  as  Treasurer  to  the  Manchest(^v 
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Unity  of  Odd  Fellows,  A.  B.  committed  theft,  or  embezzlement,  Chap.  vi. 
or  larceny  as  a  sen^ant,  or  larceny  as  a  bailee,  or  a  fraudulent 
breach  of  trust,  or  obtained  goods  by  false  pretences.  If  the 
sentence  passed  were  lawful  whichever  crime  had  been  com- 
mitted, as  it  probably  would  be,  there  would  be  no  necessity 
to  determine  which  had  been  committed.  If  there  was  a 
doubt  the  court  might  defer  their  sentence,  state  the  facts  for 
the  court  above,  and  pass  sentence  according  to  their  judg- 
ment Thus  a  mistake  by  the  court  below  as  to  the  crime 
would  not  benefit  the  prisoner.  This  would  be  no  more  than 
a  generalization  of  existing  special  enactments  which  provide 
for  joinder  of  Courts  in  particular  cases,  as,  for  instance,  in 
stealing  and  receiving. 

One  marked  peculiarity  of  English  indictments — a  peculi- 
arity by  which  they  are  distinguished  from  the  corresponding  indict- 
documents  in  French  and  Scotch  law — is  expressed  by  the  ^^^^^^ 
rule,  that  indictments  "  must  not  be  double," — that  is,  no  be  double, 
indictment   can    charge   more  than   one  felony  (for  as  to 
misdemeanors    the    rule    is    otherwise),   though   the    same 
offence  may  be  charged  in  different  ways  in  any  number  of 
counts.     Hence,  one  transaction  will  often  give  rise  to  several 
different  indictments,  which  might  perfectly  weU  be  all  tried 
at  once.     For  instance,  a  gang  of  armal  poachers  at  night  in 
pursuit  of  game,  murder  one  keeper,  try  to  murder  a  second, 
and  seriously  injure  a  third.     There  would  be  separate  indict 
ments  for  murdering  A,  for  attempting  to  murder  B,  for 
wounding  C,  with  various  intents  (each  in  a  separate  count) 
and  under  the  statute  against  night  poaching.     On  each  of 
these  indictments  there  might  be  a  separate  trial,  though  the 
evidence  on  each  would  be  precisely  the  same. 

At  the  Lincoln  Winter  Assizes  of  1862  several  men  were 
indicted,  (1)  for  assaults  with  intent  to  muixler  or  do  grievous 
bodUy  harm  to  A  a  policeman,  (2)  for  similar  assaults  on  B 
a  gamekeeper,  (3)  for  night  poaching.  Five  were  convicted 
of  an  unlawful  wounding  on  the  first  indictment.  The  prose- 
cutors not  being  satisfied  proceeded  on  the  second,  on  which 
one  was  convicted  for  an  assault  with  intent  to  do  grievous 
bodily  harm,  and  four  for  an  unlawftd  wounding.  The  third 
indictment  was  then  tried,  and  five  were  convicted  of  night 
poaching.     The  reason  for  trying  tlie  second  and  third  indict- 
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Chap.  VI.  ments  was,  thai  the  case  was  one  of  great  aggravation,  and  that 
the  highest  punishment  for  unlawful  wounding  was  two  years 
imprisonment  and  hard  labour.     The  prisoners   were  ulti- 
mately sentenced  to  long  terms  of  penal  servitude,  for  the  very 
same  facts  for  which  the  maximum  punishment  under  the 
first  conviction  would  have  been  two  years'  hard  labour.     A 
day  was  needlessly  spent  in  trying  the  case  three  times  over. 
Practice  in      Both  in  France  and  Scotland  a  transaction  which  forms  a 
and^Soot-    Connected  whole  may  form  the  subject  of  one  inquiry,  though 
land.  it  may  involve  any  number  of  crimes.     It  is,  for  instance, 

conceivable  that  a  party  of  criminals  should  commit,  by  one 
and  the  same  act,  murder,  arson,  wounding  with  various 
intents,  burglary,  robbery  with  different  aggravations,  rape, 
and  theft ;  and  all  these  crimes  may  be  so  much  involved 
with  each  other,  that  in  order  to  prove  any  one  it  may  be 
necessary  to  give  the  history  of  alL*  There  can  be  no  reason 
why  the  jury  should  not  give  the  verdict  upon  all  at  once. 
By  doing  so,  the  necessity  for  a  second  trial  would  often  be 
saved.  The  reasonableness  of  this  alteration  appears  from 
the  fact,  that  it  would  merely  apply  to  felonies  the  law  which 
at  present  applies  to  misdemeanors.  For  instance,  in  the  case 
of  a  riot  it  is  every  day's  practice  to  join  in  one  indictment 
counts  for  a  riot,  an  imlawful  assembly,  an  assault  on  police  con- 
stables in  the  discharge  of  their  duty,  and  a  common  assault 
Rule  as  to  The  last  peculiarity  of  indictments  which  requires  notice  is 
the  venue.  The  venue  of  all  crimes  is  local,  that  is  to  say 
there  are  certain  places  at  which  offences  committed  within 
certain  districts  must  be  tried.  To  this  rule  there  are  many 
and  intricate  exceptions,  and  considerable  difficulty  sometimes 
arises  in  applying  it  to  cases  in  which  more  than  one  person 
is  involved- 
Origin  of  The  rule  originated  in  the  ancient  system  of  trial  by  jury, 
the  rule,  according  to  which  the  jurors  were  official  witnesses,  repoit- 
ing  facts  within  their  own  knowledge.  It  was  an  obvious 
security  for  their  knowledge  that  they  should  have  come  from 
the  neighbourhood  {Vidnettmtr'Visne'Ven'ue)  of  the  crime,  and 
anciently  it  was  necessary  that  the  jury  panel  should  contain 
jurors  from  every  hundred  in  the  county,  in  order  to  provide 
for  this.     By  degrees  the  law  of  venue  came  into  its  present 

*  See  the  affair  of  St.  Cyr,  p.  458,  post. 
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form — that  of  a  general  rule  that  oflfences  shall  be  tried  in  the  Chap.  VI. 
county  in  which  they  are  committed,  subject  to  twenty-six 
exceptions,  the  enumeration  of  which  by  Mr.  Archbold,  toge- 
ther with  the  various  distinctions  founded  upon  them,  fills 
ten  closely-printed  octavo  pages. 

All  this  intricacy  is  needless,  and  might  be  dispensed  with.  How 
Two  considerations  only  aflFect  the  question  of  the  place  of  ^"'^^^^  ^' 
trial — the  convenience  of  the  accused,  and  the  payment  of  the 
expenses  by  the  county.  Except  in  so  far  as  it  affects  his 
facilities  for  defending  himself,  it  can  be  of  no  importance  to 
the  accused  where  he  is  tried  ;  nor  can  it  make  any  difference 
to  the  public  so  long  as  one  county  does  not  force  another  to 
pay  for  its  criminals.  These  being  the  only  objects  for  which 
the  law  of  venue  can  be  of  use,  it  might  be  entirely  laid  on 
one  side,  by  enacting  that  no  objection  to  the  venue  should 
be  taken  after  plea,  and  that  the  only  objection  allowed  before 
plea  should  be  that  the  prisoner  is  prejudiced  in  his  defence 
by  the  venue  selected.  The  result  of  this  would  be  that,  as 
against  the  prisoner,  any  venue  not  shown  to  prejudice  him 
would  be  sufficient.  The  object  of  allotting  the  expense  to 
the  right  county  might  be  attained  by  directing  that,  if  it 
appeared  on  the  evidence  that  the  offence  had  been  committed 
in  any  county  other  than  that  in  which  the  venue  was  laid,  it 
should  be  the  duty  of  the  clerk  of  assize,  clerk  of  the  peace, 
or  other  officer,  to  call  the  attention  of  the  court  to  the  fact, 
and  that  the  court  should  thereupon  determine  on  what  county 
the  expense  of  the  prosecution  should  be  charged. 


IIL 

THE  PRACTICE  OP  NOT  INTERBOGATING  THE  PRISONER.* 

Our  way  of  presenting  the  case  to  the  jury  is  undoubtedly  Merits  of 
the  best  part  of  English  criminal  procedure  ;  indeed  it  is  so  ^fj^ 
good  that  it  redeems  many  defects  both  in  the  law  itself  and 
in  other  parts  of  its  administration.     The  strong  point  in  the 
system  is,  that  it  provides  the  best  possible  security  that 

*  The  substance  of  this  section  appeared  in  a  paper,  read  by  the  author 
before  the  Juridical  Society,  May  25,  1857. 
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Chap.  VI.  every  part  of  the  evidence  shall  be  fully  brought  to  light.  It 
effects  this  object  by  giving  those  who  are  most  interested  in 
the  matter  the  opportunity  of  bringing  fonvard  whatever  evi- 
dence they  can,  and  of  checking  to  the  utmost  by  means  of 
cross-examination  the  evidence  brought  forward  by  the  other 
side.  This  system  produces  the  best  results.  I  believe  it  to 
be  the  only  one  by  which  it  is  possible  to  secure  effectually 
impartiality  on  the  part  of  the  judge,  and  fulness  and  rele- 
vancy in  the  evidence. 
Compari-  When  compared  with  the  French  system  of  putting  the 
^^^^  task  of  collecting  the  evidence  substantially  into  the  hands  of 
system.  an  ofl&cer,  supposed  to  be  an  impartial  inquirer  into  truth,  it 
affords  a  striking  instance  of  the  importance  of  the  division 
of  labour.  A  comparison  of  the  evidence  given  in  the  English 
trials  with  that  given  in  the  French  trials,  described  at  the 
end  of  this  volume,  will  prove  this.  In  Palmer's  case,  for 
instance,  the  materials,  supplied  to  the  jury  for  forming  an 
opinion  on  the  question  whether  Cook  died  of  strychnine,* 
were  beyond  all  comparison  more  ample  than  the  evidence 
afforded  to  the  French  jury  in  L^otade's  case,  upon  the  ques- 
tion whether  the  marks  and  the  fig-grains,  discovered  on  the 
shirt  found  in  the  monastery,  proved  that  it  had  been  worn 
by  the  murderer."f-  So  the  contradictory  evidence  on  the  ques- 
tion of  Palmer's  proceedings,  on  the  evening  of  Cook's  death, 
was  put  before  the  juiy  in  a  manageable  shape,  its  strength 
and  weakness  on  each  side  being  fully  brought  out ;  J  but  the 
contradictory  evidence  on  the  question  whether  or  not  Conte 
saw  L<5otade  in  the  passage  of  the  monastery  was  so  much 
confused  by  the  efforts  of  the  President  and  the  Procureur- 
Gr(5n(5ral  to  get  it  right,  that  it  is  very  hard  to  say  what  it  was, 
and  almost  impossible  to  say  who  was  right  and  who  wrong.§ 
If  proper  means  were  provided  by  the  alterations  suggested 
above,  or  otherwise,  for  producing  all  the  relevant  evidence 
on  both  sides,  and  for  giving  the  prosecution  the  same  means 
of  knowing  the  prisoner's  case  as  the  prisoner  has  of  knowing 
the  case  for  the  prosecution,  the  system  would  be  nearly  perfect. 
No  inter-  I^  IS,  however,  open  to  one  observation  of  great  importance, 
rogation  of  jt  makes  no  provision  for  the  interrogation  of  the  prisoner, 

♦  Pest,  p.  378,  &c.      +  Post,  p.  435.      %  Post,  p.  867-8.       §  Post,  p.  447,  &c. 
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aiid  this  is  so  marked  a  peculiarity,  and  also  shows  such  an  Chap.  VI. 
obvious  neglect  of  the  most  natural  and  important  way  of  the  ac- 
obtaining  information,  that  it  requires  ^ome  strong  justifica-  ^^^ 
tion  before  it  can  be  considered  as  an;yihing  else  than  a  defect. 
It  is  remarkable  that  this  omission,  which  is  one  of  the  most 
chai-acteristic  peculiarities  of  the  English  system  of  procedure, 
owes  its  origin  to  nothing  else  than  recent  practice.     It  rests 
upon  no  express  authority,  and  no  geneml  princiide  judicially 
laid  down.     The  modern  practice  is  not  older  than  the  Kevo- 
lution,  indeed  it  is  hardly  so  old,  but  though  it  is  not  possible 
to  give  any  explicit   authority  for  its   establishment,  it   is 
possible  to  raise  probable  conjectures  on  the  subject. 

The  maxims — that  no  one  can  be  a  witness  in  his  own  Origin  of 
cause ;  that  no  one  is  bound  to  accuse  himself;  and  that  torture  tic^.^*^ 
is  unknown  to  the  common  law — have  i)revailed   in  this 
country  for  a  great  length  of  time.     The  first  of  these  maxims 
certainly  explains  the  reason  why  an  accused  person  is  not  a 
competent  witness  in  hLs  own  cause,  but  it  cannot  be  cited  as 
an  authority  for  the  proposition  that  he  cannot  be  questioned, 
for  there  is  no  doubt  that  what  a  prisoner  says,  either  before 
or   at  his  trial,  is  matter  for  the  consideration  of  the  jury. 
If  a  prisoner,  in  defending  himself,  chooses  to  make  a  state- 
ment, the  judge  and  jury  both  can  and  do  take  notice  of  it  as 
part  of  the  case,  and  may  attach  to  it  whatever  degree  of 
credit  they  think  fit.     The  other  two  maxims  prove,  not  that 
a  prisoner  cannot  be  questioned,  but  that  he  cannot  be  forced 
to  answer  either  by  tlie  moral  obligation  of  an  oath  or  by 
the  physical  compulsion  of  pain.     The  first  cases  in  which 
the    maxim    memo    tenetur  prodere    seip,mm    was    affirmed,  "Nemo 
occurred  early  in  the  reign  of  Queen  Elizabeth,*  and  the  prodere 
maxim  was  made  the  ground  of  prohibitions  issued  to  the  s^ipsum." 
Ecclesiastical  Courts  against  examining  the  parties  upon  oath 
in  cases  involving  forfeitures.     In  more  recent  times,  it  has 
generally  been  employed  to  protect  witnesses  against  answer- 
ing questions  which  might  involve  them  in  criminal  charges, 
but  it  has  never  been  doubted  that  such  questions  may  be 
asked,  or  that  a  refusal  to  answer  them  may  be  used  as  an 
argument  that  the  person   so  refusing  waa  guilty  of  the 

♦  See  OulUer  v.  Cullier,  1  Cro.  Eliz.  82-8. 
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Chap.  VI.  criminal  conduct  suggested  by  theuL     Hence  it  is  quite  con- 
sistent with  those  maxims  that  a  prisoner  should  be  ques- 
tioned though  there  may  be  no  way  of  compelling  him  to 
answer. 
Practice  The  practice  of  the  courts,  up  to  the  time  of  the  Eevolution 

the  Revo-    of  1688,  and  for  some  little  time  after,  was,  that  the  prisoner 
lution.         should  be  questioned  at  his  trial ;  and,  till  the  year  1848,  the 
conmiitting  magistrates  were  bound  by  statute  to  take  his 
"  examination,"  a  word  which  naturally  suggests  questioning, 
and  was  judicially  held  to  justify  it.     Many  illustrations  of 
this   occur  in  the  State  Trials.     In  1388,  Sir  N.  Brambre, 
one  of  Eichard  XL's  ministers,  was  appealed  of  high  treason 
in  parliament  on  thirty-nine  articles.     He  desired  time,  but 
"  the  judges  required  him  then  to  answer  severally  and  dis- 
tinctly to  every  point  in  the  articles  of  treason  contained"  * 
Sir  N.  Throckmorton  t  was  minutely  examined  as  to  every 
part  of  the  evidence  against  him ;  and  a  similar  course  was 
taken  with  the  Duke  of  Norfolk4  in   1571;   and  UdaU§ 
(Martin  Marprelate,)  in  1590.      Udall's  case  is  very  remark- 
abla     He  refused  to  answer  before  the  Privy  Coimcil,  on  the 
strength  of  the  Statute  42  Ed.  III.  c.  3,  "  No  man  shall  be 
"  put  to  answer  without  presentment  before  justices  or  things 
"  of  record,  &c ; "   but  he  made  no  objection  at  all  to  the 
questions  with  which  he  was  plied  at  Croydon  Assizes.     In 
later  times,  it  appears  to  have  been  the  practice  for  the  com- 
mitting magistrates  to  question  accused  persons  on  their  ap- 
prehension,!!  and  for  the  judges  to  state  to  them  shortly  the 
effect  of  the  evidence  against  them  at  the  close  of  the  case  for 
the  Crown,  and  ask  them  what  they  had  to  say  to  each  par- 
ticular article  of  evidence  against  them,  putting  also  as  many 
questions  as  circumstances  might  require.     This  was  done  in 
the  cases  of  Colonel  Turner,**  tried  for  burglary  in  1G64,  of 
Count  Coningsmark,tt  tried  as  an  accessory  before  the  fact  to 
the  murder  of  Mr.  Thynn  in  1682,  and  of  Henry  Harrison, 
for  the  murder  of  Dr.  Clench  in  1692.     Harrison's  case  is  a 

•  1  S.  T.  114.  t  1  S.  T.  871.  :t  1  S.  T.  970.         §  1  S.  T.  1270. 

II  Sco  evidence  of  Mr.  Bridgman,  the  magistrate  who  examined  the  mui-- 
derers  of  Mr.  Thynn,  9  S.  T.  22. 

6  S.  T.  601-610,  &c.  ft  9  S.  T.  1,  61-2,  &o. 
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very  perfect  illustration,  as  the  following  extract  from  the  Chap.  VI. 

trial  proves :— ♦ 

"  Lord  Chief  Jvstice, — But  in  the  meantime,  it  behoves  yon  Illustra- 

"  to  give  an  account  of  these  things.    First. — Why  did  you  say  h'^^d's 

"  that  you  were  a  parliament  man  ?     Secdndly. — Why  did  ca«^ 

"  you  leave  your  lodgings  and  take  other  lodgings  in  Paul's 

"  Churchyard  ?    Thirdly. — Why  did  you  say  that  you  had  ex- 

"  traordinary  business  ?  Give  some  accoimt  what  your  business 
was ;  and  who  that  gentleman  was  that  staid  for  you  in  the 
street  ?    When  Mr.  Hunston  desired  you  to  stay  and  sup 

"  with  him,  what  hindered  you  from  accepting  his  invitation  ? 

"  Now,  we  would  have  you  consider  of  these  thingj^  and  give 
an  answer  to  them  ;  for  it  much  concerns  you  so  to  do. 

Harrison, — My  lord.  First — as  to  the  first — I  do  declare 
that  I  never  went  for  a  parliament  man,  nor  never  said  so. 
Secondly. — I  was  going  out  of  town.  I  had  left  word  at 
several  coflfee-houses  that  I  was  going  out  of  town  upon 

**  earnest  business,  and  with  above  twenty  people  besides,  that 
I  was  going  out  of  town  ;  and  I  was  about  to  go  to  Basing- 
stoke, to  a  gentleman  that  owed  me  money,  one  Mr.  Bul- 

"  ling,  but  I  could  not  get  money  to  go. 

"  i.  C  J. — Prove  that  you  were  to  go  into  the  country. 
**  Harrison. — My  lord,  I  cannot  prove  that  now,  except  I 

"  could  have  sent  to  Basingstoke. 

"  L.  Cn  J. — That  you  should  have  done  before  now.  Why 
did  you  not  stay  with  Mr.  Hunston,  when  he  invited  you 
to  sup  with  him  ?  You  might  have  been  better  entertained 
there  than  by  going  among  strangers  to  play  at  cards  for  a 
penny  a  comer  at  an  ale-house. 
"  Harrison. — My  lord,  I  was  unwilling  to  stay,  because  he 

'*  had  strangers  with  him. 

"  L,  C.  J, — ^What  if  he  had  ?    You  are  not  such  a  bashful 

"  man  that  you  could  not  sup  with  strangers. 

"  Harrison, — My  lord,  Mr.  Eowe  was  accused  with  me. 
*'  L.  C,  J. — ^What  if  he  was  ?    He  was  under  some  sus- 

"  picion,  and  he  hath  made  it  appear  where  he  was  at  the 

"  time  the  fact  was  committed,  but  now  he  is  discharged." 
In  the  trial  of  Lowick,  for  the  assassination  plot,  in  1696, 

•  12  S.  T.  859. 
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Chap.  VI.  the  same  course  was  taken*  by  the  same  Judge.     In  the 
trial  of  Peter  Cook,  for  the  same  plot,"f-  at  which   Chief 
Justice  Treby  presided,  no  questions  were  asked.     This  seems 
to  show  that  at  this  time  the  practice  was  going  out  of 
fashion,  and  that  Lord  Chief  Justice  Holt  had  a  special  liking 
for  it. 
Interroga-       In  the  eighteenth  century,  the  practice   of  questioning 
soMr^dis"  prisoners  at  their  trial  appears  to  have  fallen  into  disuse, 
continued   probably  because  during    that    period  the  theory   that  a 
criminal  trial  was  substantially  a  private  litigation    con- 
stantly gained  ground,  and  was  combined  with  the  reduction 
of  the  roles  of  evidence  to  a  systematic  form.     Hence  the 
principle  that  a  party  was  an  incompetent  witness  would  be 
supposed  to  forbid  the  interrogation  of  the  prisoner. 
But  de-  It  must,  however,  be  observed  that  throughout  the  whole  of 

cou^d^ex-  *^®  period,  and  down  to  the  year  1836,  prisoners  were  obliged 
eluded.       to  defend  themselves,  without  the  assistance  of   counsel,} 
except  in  cases  of  high  treason.  *  The  practical  consequence 
of  this  was  much  the  same  as  if  they  had  been  questioned ; 
for  the  production  of  evidence  against  a  prisoner  is  in  itself 
an  indirect  question,  and  nothing  weighs  against  him  more 
heavily  than  the  absence  of  an  Jtnswer  to  it     When  an  ad- 
vocate speaks  on  behalf  of  his  client  he  can,  and  often  does, 
say,  "  The  prisoner's  mouth  is  stopped,  and  he  cannot  explain ; 
but  if  he  could,  he  might  teU  a  very  different  story  from  the 
witnesses.''    And  this  way  of  arguing  is  favoured  by  the  rule 
which  forbids  an  advocate  to  make  a  statement  as  the  mouth- 
piece of  his  client — a  rule  carried  so  far,  that  it  has  been  held 
that,  if  a  prisoner  chooses  to  make  a  statement,  his  counsel 
Topics  not  cannot  address  the  jury.§  When  the  prisoner  had  to  speak  for 
b^risoner  '^^^^^^  ^®  ^^  practically  excluded  from  the  topics  which 
in  person,    advocates  often  handle  successfully.    He  could  not,  without 
a  tacit  admission  of  guilt,  insist  on  the  inconclusiveness  of 
the  evidence  against  him,  and  on  its  consistency  with  his 
innocence.    The  jury  expected  from  him  a  clear  explanation 

♦  18  S.  T.  800,  801.  +  18  S.  T.  811.  %  See  p.  80,  sup. 

§  R,  V.  Rider^  8  C.  &  P.  689.  But  there  is  some  uncertainty  about  the 
practice.  See  R,  ▼.  MulUngs^  8  C.  &  P.  242,  and  R,  v.  Mansano^  2  F.  &  F. 
64.,  and  the  authorities  collected  in  the  note  to  that  case. 
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of  the  case  against  him ;  and  if  he  could  not  give  it,  they  Phap.  VI. 
convicted  him.  The  famous  case  of  Eugene  Aram  illustrates 
this.  The  speech  which  he  made  was  an  ingenious  and 
extremely  elegant  essay  on  the  inconclusiveness  of  the  evi- 
dence against  him  ;  but  it  seems  studiously  to  avoid  any 
emphatic  assertion  of  innocence,  or  any  such  explanation  of 
the  suspicious  circumstances,  as  an  innocent  man  might  have 
given.  It  gave  the  judge  who  tried  him  an  opportunity  of 
observing  that  it  was  not  the  plain  statement  of  an  innocent 
man,  but  the  artful  composition  of  a  gmlty  one ;  and  this  was 
probably  the  cause  of  his  conviction,  as  it  is,  to  this  day, 
evidence  of  his  guilt  In  like  manner,  the  abs^ce  of  any 
explanation  by  Donellan  of  the  suspicious  parts  of  his  conduct 
must  have  weighed  most  heavily  against  him.* 

It  is  obvious  that  this  indirect  way  of  questioning  a  pri- 
soner was  far  less  favourable  to  an  innocent  man  than  the 
method  adopted  by  the  judges  before  the  Involution  of  direct- 
ing his  attention  to  each  separate  article  of  evidence  against 
hiuL  Both  Throckmorton  and  Count  Coningsmark  asked  as 
a  favour  to  be  allowed  to  answer  each  part  of  the  evidence 
separately — ^that  is,  to  be  questioned  on  each  bmnch  of  it  as 
an  indulgence  to  their  weak  memories ;  and  this,  no  doubt,  is 
the  form  into  which  a  trial  naturally  slides  in  the  absence  of 
a  fixed  order  of  procedure. 

The  entu'e  exemption  of  the  prisoner  from  all  questioning,  Exemp- 
direct  or  indirect,  at  his  trial,  thus  dates  only  from  the  Pri-  p^nex 
soners'  Counsel  Act,  in  1836 ;  and  the  practice  of  question-  i«>«»  inter- 
ing  hiTTi  before  magistrates  was  legal,  though  it  was  seldom  indirect 
practised,  up  to  the  year  1848.t    Even  now,  prisoners  who  ^^«8^o»- 

♦  Post,  p.  345-6. 

t  It  is  difficult  to  give  satisfactory  proof  of  proceedings  before  magistrates  ; 
but  in  a  sort  of  history  of  the  proceedings  against  Thnrtell  for  the  murder  of 
Weare,  which  contains  a  report  of  his  trial,  and  a  quantity  of  other  matter,  I 
find  the  following  statement  as  to  the  proceedings  before  the  magistrates 
(p.  5) : — "  The  prisoner  Hunt  was  called  in  ;  and  Mr.  Noel,  who  attended  as 
"  solicitor  for  the  prosecution,  told  him  that  the  magistrates  and  ho  would 
"  feel  it  their  duty  to  put  some  questions  to  him  ;  but  it  was  fit  he  should  bo 
"  warned  that  he  was  not  bound  to  answer  a  single  one,  unless  he  chose  ;  and, 

above  all,  to  say  nothing  tending  to  criminate  himself! .  .  .  John  ThurteU 
'  was  next  called,  and  received  the  same  warning,  aad  underwent  a  long 

interrogation.    When  it  was  nearly  closed,  he  was  asked  if  he  ever  carried 
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Chap.  VL  are  not  defended  by  counsel — and  they  form  the  vast  majority 
of  those  who  are  tried — are  indirectly  questioned  in  the 
manner  just  explained  :  and  to  an  innocent  man  no  form  of 
interrogation  is  so  unfavourably;  for  he  may,  by  forgetful- 
ness,  hurry,  confusion,  or  nervousness,  lose  the  opportunity  of 
saying  something  material  to  his  defence  for  want  of  the 
question  which  would  bring  it  out.  It  appears  humane  and 
forbearing  to  leave  accused  men  entirely  free  to  speak,  or  to 
be  silent,  and  to  abstain  cautiously  from  everything  that  can 
intimidate  or  influence  them ;  and  no  one  can  doubt  that  the 
intention  corresponds  with  the  appearance.  The  result  of  the 
practice  iisJ  less  favourable  to  prisoners  than  its  appearance 
and  its  intention.  An  ignorant  and  stupid  man  is  put  at  a 
greater  disadvantage  by  being  left  entirely  to  himself,  than  he 
could  be  by  being  examined. 

Absence  of  Whether  a  prisoner  is  defended  by  counsel  or  not,  his 
silence  is  unfavourable  to  him,  if  innocent.  When  he  is  de- 
fended, he  may  suffer  almost  equally  from  the  unskilfulness  or 
from  the  ingenuity  of  his  counseL  If  his  advocate,  from  foi^et- 
fiilness,  or  want  of  skill,  fails  to  explain  a  suspicious  circimi- 
stance,  it  weighs  heavily  with  the  court  and  the  jury ;  if  he 
puts  forward  a  complete  and  consistent  answer,  the  jury  look 
upon  it  with  suspicion ;  because  it  proceeds  from  a  man  whose 
profession  it  is  to  frame  plausible  explanations  of  suspicious 
facts.  If,  on  the  other  hand,  the  prisoner  is  undefended — his 
position  is,  at  times,  absolutely  pitiable ;  the  difficulties  with 
which  such  a  man  labours  require  some  familiarity  of  illus- 
tration. 

The  common  run  of  criminal  trials  passes  somewhat  thus : 
Ten  or  twelve  awkward  clowns,  "looking,"  as  an  eminent 

"  pistols,  and  said  he  never  did,"  &c.  I  know  not  what  may  be  the  authority 
of  this  report,  but  nothing  of  the  kind  could  take  place  at  present.  The 
examinations  do  not  appear  to  have  been  given  in  evidence  at  the  trial. 

In  a  report,  in  1818,  on  the  administration  of  justice  in  England  to  the  French 
(Jovemment,  the  author  (M.  Cottu)  says  of  examinations  before  magistrates  : 
"Scarcely  a  single  question  is  put  to  the  defendant;  if  asked  to  give  an 
"  account  of  himself,  he  answers,  if  he  thinks  proper ;  and  the  magistrate 
•*  feels  himself  under  no  obligation  to  point  out  his  contradictions  either  with 
**  himself  or  his  witnesses.  Nor  is  he  asked  for  any  explanation  of  the  charges 
"  resulting  against  him  from  the  depositions.  If  able  to  clear  them  up  satis- 
"  factorily,  he  does  so,  or  is  silent."    (P.  37). 


Illustra- 
tion. 
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advocate  once  observed,  "  like  overdriven  cattle,"  are  crowded  Chap.  VL 
together  in  the  dock.  Their  minds  are  confounded  by  formulas 
about  challenging  the  jury,  standing  on  their  deliverance,  and 
pleading  to  the  indictment ;  the  case  is  opened,  and  the  wit- 
nesses called  by  a  man  to  whom  the  whole  process  has  become 
a  mere  routine,  and  whose  very  coolness  must  confuse  and 
bewilder  ignorant  and  interested  hearers.  After  the  witness 
has  been  examined,  comes  a  scene  which  most  lawyers  know 
by  heart ;  but  which  I  can  never  hear  without  pain.  It  is 
something  to  the  following  eflfect : — 

Judge, — '  *Do  you  wish  to  ask  the  witness  any  questions  ? " 

Prisoner, — "Yes,  sir.  I  ask  him  this,  my  lord.  I  was 
walking  down  the  lane  with  two  other  men,  for  I'd  heard — ^" 

Judge. — "  No,  no,  that's  your  defence.  Ask  him  questions. 
You  may  say  what  you  please  to  the  jury  afterwards ;  but 
now  you  must  ask  him  questions." 

In  other  words,  the  prisoner  is  called  upon,  without  any 
previous  practice,  to  throw  his  defence  into  a  series  of  inter- 
rogatories, duly  marshalled,  both  as  to  the  persons  to  be  asked, 
and  as  to  the  subjects  to  be  inquired  into ;  an  accomplishment 
which  trained  lawyers  often  pass  years  in  acquiring  imper- 
fectly. After  this  interruption  has  occurred  three  or  four 
times  in  the  course  of  a  trial,  the  prisoner  is  not  unfrequently 
reduced  to  utter  perplexity  and  forgetfulness,  and  thinks  it 
respectful  to  be  silent 

Hardly  any  ignorant  person  can  tell  a  story  of  the  simplest  Questions, 
kind  without  irrelevant  details,  and  omissions  caused  by  the 
assumption  that  what  they  know  themselves  is  equally  well 
known  to  others.  Judges  often  have  not  the  patience  to  sift  out 
the  grain  of  wheat  from  the  bushels  of  chaflf  which  are,  on  such 
occasions,  put  before  them.  A  few  questions  would  constantly 
clear  up  the  whole  ;  but  the  prisoner  may  not  be  questioned, 
and  his  liberty  is  often  sacrificed  to  a  groundless  fear  of  in- 
vading it.  Judges  often  give  broad  hints  to  prisoners,  which, 
if  they  had  been  put  in  the  form  of  a  direct  question,  might 
have  been  invaluable ;  but  which,  as  it  is,  are  thrown  away 
upon  ignorance,  fear,  and  stupidity.  Let  any  one  try  to  get  an 
accoxmt  of  the  simplest  transaction  from  his  servants  or 
children,  without  asking  them  questions ;  and  he  will  under- 


an  assist- 
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Chap.  VI.  stand  in  a  moment  how  valuable  interrogation  would  be  to  a 
prisoner.  Every  one  must  be  aware,  that,  on  important 
occasions,  a  very  slight  cause  may  make  him  forget  the  most 
important  part  of  what  he  has  to  say ;  and  it  is  probable 
that,  when  innocent  men  are  convicted,  it  frequently  arises 
from  the  fact,  that,  from  ignorance  or  confusion,  they  have 
omitted  to  ask  questions,  or  to  give  explanations  which  might 
have  cleared  their  characters. 

In  a  case  referred  to  above  for  another  purpose,  tried  at 
the  Lincoln  Winter  Assizes  in  1862,  it  so  happened  that  the 
same  men  were  tried  three  times  over  for  substantially  the 
same  offence.*  They  had  no  counsel ;  and  their  defence  on 
the  third  occasion  was  far  better  managed  than  on  the  first, 
and  made  a  deep  impression  on  several  persons  who  heard 
it  They  had  come,  by  degrees,  to  understand  the  bear- 
ings of  the  evidence,  and  the  way  in  which  it  was  to  be 
shaken  by  cross-examination,  or  explained  by  statements.  If 
they  had  been  questioned  on  the  first  occasion,  it  would  have 
been  a  great  assistance  to  them,  though  the  judge  before 
whom  they  were  tried  allowed  them  to  put  their  questions  in 
their  own  way,  without  any  sort  of  interference. 

Case  of  In  the  case  of   Hawkins,  a  clergyman  tried  for  theft  at 

aw  in  .    ^yj^i^i^py^  gjp  ji  Hale  asked  him  why  he  objected  to  have 

his  house  searched  ?  +  He  immediately  gave  a  satisfactory 
explanation;  in  support  of  which,  at  the  judge's  sug- 
gestion, he  called  a  witness ;  if  he  had,  from  ignorance 
and  nervousness,  forgotten  this  point,  it  might  have  weighed 
heavily  with  the  jury.  An  advocate  of  the  existing  prac- 
tice has  observed,  that  "few  things  tell  more  strongly 
against  a  prisoner  than  his  non-explanation  of  apparently 
criminating  circumstances."  The  absence  of  any  suggestion, 
either  from  the  judge  or  jury,  as  to  what  circumstances  require 
explanation,  tells  more  heavily  against  him,  if  he  is  not  de- 
fended, and  that  skilfully.  It  is  further  observed  that  every 
item  of  the  evidence  is,  in  effect,  a  question  to  the  prisoner. 
This  is  undoubtedly  true,  and  it  follows  inevitably  that  it  is 
only  fair  to  point  out  the  fact  to  him  in  a  form,  which  admits 
of  no  mistake. 

♦  See  pp.  187-8,  9up.  +  6  S.  T.  942. 
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For  these  reasons,  as  well  as  for  its  obvious  tendency  to  Chap,  vl 
convict  the  giulty,  I  think  that  the  direct  and  explicit  interro- 
gation of  the  prisoner  both"  at  his  trial  and  before  the  com- 
mitting magistrates  would  be  most  desirable.  It  would  render 
sham  defences  impossible,  and  would  cut  down  by  the  roots 
that  bastard  ingenuity  which  counsel  acquire  in  inventing  de- 
fences for  prisoners,  which  they  would  never  think  of  setting 
up  for  themselves — defences,  groimded  not  on  the  truth  of  the 
case,  but  on  the  defects  of  the  prosecutor's  evidence. 

The  great  objections  to*  this  proposal  are  that  the  system  Objections 
would  increase  the  severity  of  the  law,  and  that  it  has  considered, 
worked  ill  in  France.      If  "  severity  '*    means   severity  of  severity  of 
punishment,  the  two  things  have  no  connexion.     If  it  means       ^^* 
efficiency  in  convicting  the  guilty,  it  is  impossible  that  the 
law  should  be  too  severe.   If  it  means  a  disposition  to  convict 
an  accused  person,  whether  innocent  or  guilty,  the  answer  is, 
that  whatever  tends  to  manifest  the  truth  tends  equally  to 
acquit  the  innocent  and  convict  the  guilty. 

The  argument  drawn  irom  the  practice  of  the  French  courts  Practice  of 
requires  more  attention.   The  accounts  of  French  trials,  given  ^^^ 
at  the  end  of  this  work,  show  plainly  enough  that  their  system 
would  be  intolerable  in  this  country.     By  comparing  the 
trials  with  the  accoimt  given  above  of  their  system  of  pro- 
cedure, the  reason  of  this  becomes  obvious.     In  an  English 
trial,  the  ultimate  object  aimed  at  throughout  is  to  convince 
the  jury.     In  a  French  trial,  the  jury  is  an  excresence.     The 
object,  for  which  the  whole  machinery  of  inquiry  is  really 
adapted,  is  that  of  satisfying  the  minds  of  the  persons  who 
conduct  it,  and  it  is  substantially  the  same  machinery  as  that 
which  existed  before  trial  by  jury  was  introduced  into  France. 
The  judges  and  public  prosecutors  satisfy  themselves  by  con-  objects  of 
tinually  working  upon  the  mind  of  the  person  whom  they  ^*«™ga- 
suspect,  till  they  have  forced  him  to  confess  his  guilt  or  prove  France, 
his  innocence  to  their  satisfaction.     The  interrogation  of  the 
accused  is  not  one  amongst  many  items  of  evidence  submitted 
to  a  jury,  but  is  the  very  gist  and  essence  of  the  whole  process, 
to  which  all  the  other  evidence  is  subsidiary.     It  is  not  a 
free  and  public  examination,  performed  once  for  all  in  the 
face  of  day,  but  a  prolonged  moral  torture  enforced  by 
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physical  torture  in  the  strict  sense  of  the  word,  namely 
solitary  confinement  This  was  pointed  out  by  an  ano- 
nymous writer  sometime  since  in  the  following  passage.* 
"In  France  the  abolition  of  judicial  torture  was  looked 
*  upon  as  one  of  the  greatest  and  most  unquestionable  bene- 
fits of  the  Eevolution,  yet  a  proceeding,  essentially  identical 
with  it,  is  in  full  practice  without  any  sort  of  remonstrance 
at  the  present  day.  In  the  last  century,  when  a  man  was 
"  strongly  suspected  of  crime,  wedges  could,  under  certain 
"  circumstances,  be  driven  between  his  legs,  and  a  case  in 
"  which  they  were  inclosed,  until  he  confessed  his  guilt.  This 
"  is  no  longer  lawful ;  yet  it  not  only  is  lawful,  but  is  the 
"  ordinary  course  of  criminal  justice,  to  keep  a  suspected  man 
"  without  a  trial  in  solitary  confinement,  for  the  express  pur- 
"  pose  of  getting  evidence  from  him  by  reiterated  interrogation 
"  as  to  the  crime  of  which  he  is  accused.  It  is  obvious  that 
"  many  cases  might  arise  in  which  a  few  turns  of  the  thumb- 
"  screw,  or  a  certain  nimiber  of  wedges  in  the  boot,  might  be 
"  a  far  less  evil  than  prolonged  solitary  confinement."  To 
this  it  must  be  added,  that  the  way  in  which  French  judges 
deal  with  prisoners  would  neither  be  practised  nor  tolerated 
in  England.  A  judge  or  magistrate  in  England,  who  dared  to 
treat  a  man  on  his  trial  as  L^otade  and  Joanon  f  were  treated, 
would  be  the  object  of  universal  execration,  and  no  jury  would 
act  upon  evidence  so  obtained.  It  would  be  timid,  and 
would  show  great  ignorance  of  the  national  character,  to 
forego  the  advantages  of  interrogating  the  prisoners  from  fear 
that  his  interrogation  might  be  conducted  in  a  way  repug- 
nant to  the  spirit  of  the  people  and  of  the  rest  of  our 
procedure. 

It  may  be  asked,  how  the  interrogation  of  the  prisoner 
should  be  conducted?  Before  the  magistrates  it  should,  I 
think,  be  conducted  by  the  magistrates  themselves  after  the 
prisoner  had  made  his  statement,  and  before  his  committal 
He  would  then  have  heard  the  case  against  him,  and  have  had 
time  to  collect  himself,  and  to  consider  weU  what  he  had  to 
say.    Every  question  put,  and  answer  given,  ought  to  be  taken 

*  Essays  by  a  Barrister,  from  the  Saturday  Review,  p.  144. 
t  See  pp.  442,  468,  post. 
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down  verbatim,  and  returned  with  the  depositions.    After  Chap.  VI. 
this  the  prisoner's  witnesses  should  be  called  and  heard  as 
described  above.     The  examination  should  take  place  in  open 
court,  and  once  for  all. 

At  the  trial,  I  think  the  counsel  for  the  Crown  ought  to  in-  At  the 

1  .  1  1     n  1  .  J   n    /•         XT-      tnal.    The 

terrogate  the  prisoner  at  the  end  of  his  case,  and  before  the  counsel  for 
prisoner's  defence.  I  would  allow  him  to  ask  leading  ques-  ^^  Crown, 
tions,  and  I  would  allow  the  counsel  for  the  prisoner  to  re- 
examine, and  the  judge  and  jury  to  interpose  any  questions 
they  pleased.  The  examination  of  a  bankrupt  whose  dis- 
charge is  opposed  would  furnish  a  good  precedent,  and  the 
practice  of  the  Bankruptcy  Court  shows  not  only  the  utility 
of  the  process,  but  the  possibility  of  conducting  it  with  pro- 
priety and  humanity.  The  necessity  of  calling  an  adverse 
witness  would  be  a  reason  for  allowing  the  counsel  for  the 
Crown  to  sum  up  at  the  end  of  the  case  if  the  prisoner  was 
defended  by  counsel.  This  would  assimilate  the  course  of 
criminal  to  that  of  civil  trials.  In  simple  cases  this  would 
for  the  most  part  be  unnecessary. 

The  reasons  for  proposing  this  course  are,  that  there  are  Interroga- 
only  three  possible  ways  of  providing  for  the  interrogation  of  gc^er'by"" 
the  prisoner.     He  must  be  examined  either  by  the  judge  or  j^^g®- 
by  the  counsel  for  the  Crown,  or  he  must  be  made  a  compe- 
tent witness  and  his  own  counsel  must  be  allowed  to  call  him. 
The  objection  to  making  it  the  duty  of  the  judge  to  examine 
him  is,  that  it  is  of  the  first  importance  that  the  prisoner 
should  be  carefully  protected  against  anytliing  like  intimida- 
tion.    The  authority  of  the  judge  and  the  sentiment  of  the 
public  would  effectually  protect  him  against  anything  of  this 
sort  on  the  part  of  the  counsel  for  the  Crown,  but  no  one 
could  protect  him  against  the  judga     It  would  be  most  in- 
jurious to  do  anything  which  could  diminish  the  absolute 
impartiality  of  the  judges ;  and  no  man  who  examines  an  un- 
willing witness  is  really  quite  impartial 

The  proposal  to  make  the  prisoner  a  competent  witness  has  Prop<^ 
an  appearance  of  system  about  it,  which  at  first  sight  is  ex-  prisoner  a 
tremely  plausibla     It  would  no  doubt  harmonize  well  with  ^toSsT' 
what  I  have  called  the  litigious  theory  of  criminal  trials,  but 
there  are  strong  objections  to  it.  In  the  first  place  the  prisoner 


202  English  Criminal  Procedure. 

Chap.  VI.  could  never  be  a  real  witness ;  it  is  not  in  human  nature  to 
speak  the  truth  under  such  a  pressure  as  would  be  brought 
to  bear  on  the  prisoner,  and  it  is  not  a  light  thing  to  institute 
a  system  which  would  almost  enforce  perjury  on  every  occa- 
sion. It  is  a  mockery  to  swear  a  man  to  speak  the  truth  who 
is  certain  to  disregard  it.  It  may  be  objected  that  this  proves 
that  the  prisoner  ought  not  to  be  examined  at  aU,  but  this 
objection  is  not  well  founded.  It  is  one  thing  to  enable  a 
man  to  be  a  witness  on  his  own  behalf,  to  tempt  him  to  come 
forward  and  tell  such  a  story  as  he  thinks  best  for  his  own 
interest,  and  another  thing  to  subject  him  to  questions  in  the 
interest  of  his  accuser.  In  the  one  case  he  comes  forward  to 
ask  credit  for  his  own  account  of  the  matter.  In  the  other 
he  is  asked  to  admit  or  deny  or  explain  particular  circum- 
stances, his  ability  to  do  so  being  a  proof  of  innocence,  his 
inability  evidence  of  guilt.  In  the  one  case  the  man  is 
tempted  to  invent  a  lie,  in  the  other  case  he  is  probed  for  the 
purpose  of  discovering  the  truth. 
Discretion  To  leave  the  discretion  of  calling  the  prisoner  or  not  in  the 
counsel  to  ^'^^'^  of  ^^  counsel  would  be  carrying  the  litigious  view  of 
caU  hioL  a  criminal  trial  to  an  unwise  extent  After  all,  a  trial  ought 
to  be  an  inquiry  into  truth,  but  it  is  idle  to  suppose  that  the 
counsel  for  the  prisoner  will  regard  it  in  that  light.  He 
would  call  or  decline  to  call  the  prisoner,  not  with  an  eye  to 
the  interests  of  truth,  but  with  an  eye  to  the  verdict  only, 
under  the  special  circumstances  of  the  case.  The  exercise  of 
this  discretion  would  introduce  all  sorts  of  difficulties  into 
the  case.  To  the  counsel  for  the  prisoner  it  would  be  a  most 
painful  discretion.  By  not  calling  the  prisoner  he  might 
expose  himself  to  the  imputation  of  a  tacit  confession  of  guilt, 
by  calling  him  he  might  expose  an  innocent  man  to  a  cross- 
examination  which  might  make  him  look  guilty.  To  the 
judge  and  jury  it  would  be  equally  unwelcome.  How  would 
they  know  what  construction  to  put  on  the  fact  that  the 
prisoner  was  not  called  ?  The  construction  put  upon  it  by 
Effect  of  them  would  be  a  mere  guess.  Various  subordinate  questions 
orTnght  to  ^^  difficulty  would  arise.  It  would  not  be  easy  to  arrange 
"^ply-  the  right  of  reply,  and  it  would  be  very  difficult  to  put  the 
cross-examination  by  the  counsel  for  the  Crown  under  proper 
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restrictions.  If  he  examined  the  prisoner  himself,  as  an  in-  Chap.  VL 
dependent  part  of  his  own  duty,  he  would  probably  do  so 
with  a  good  deal  of  the  feeling  of  a  judge,  and  with  An  eye  to 
the  discovery  of  truth ;  but  if  he  had  to  treat  him  as  a  wit- 
ness, called  on  the  other  side,  the  case  woidd  be  much  altered, 
and  the  judge  would  be  merged  in  the  advocate  fighting  for 
the  verdict.  Many  delicate  questions  will  arise  on  such  an 
occasion.  For  instance,  might  the  counsel  for  the  Crown 
cross-examine  the  prisoner  to  his  credit,  and  ask  him  whether 
he  had  been  previously  convicted,  &c.,  as  he  might  with  other 
witnesses  ?  Eegard  the  prisoner  solely  as  a  witness  and  there 
is  no  reason  why  he  should  not.  Yet  this  would  indirectly 
put  the  man  upon  his  trial  for  the  whole  of  his  past  life. 


IV. 


THE  VERDICT  OF  THE  JURY. 


The  fact  that  criminals  are  really  tried,  and  that  their  cases  Viwdicte  of 
are  hand  fide  detennined  by  the  verdict  of  a  jury,  is  the  cardi-  ^c^'i^S 
nal  point  in  English  criminal  law,  and  has  been  considered  c^^esi  n 
by  many  writers  as  the  most  important  of  English  liberties.  England, 
In  foreign  coimtries  which  have  adopted  constitutional  govern- 
ment, the  introduction  of  trial  by  jury  has  usually  been  one 
of  the  first  steps  taken.     The  institution  has  been  so  much 
glorified  that  there  is  some  danger  that  it  should  suflFer  from 
the  odium  of  exaggerated  popularity.     Trial  by  jury  must 
be  viewed  in  connexion  with  the  procedure  which  terminates 
in,  and  leads  up  to,  it.     Where  the  instruction,  as  the  French 
call  it,  is  in  private  hands,  and  the  litigious  theory  of  criminal 
justice  has  so  deep  an  influence  as  in  England,  trial  by  jury 
is  a  reality.     It  must  be  either  a  mockery,  or,  at  best,  an  ano- 
malous check  on  the  zeal  of  the  judges,  in  a  country  where  the 
preliminary  procedure  resembles  that  of  France,  and  where 
the  jury  are  in  practice  obliged  to  take  the  proems  verbal  of  a 
juLge  cFinstruction  or  the  report  of  an  expert,  as  decisive  upon 
the  points  to  which  they  refer. 

In  an  English  trial,  the  system  is  no  doubt  living  and  Juries  in 
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Chap.  VL 

England 
are  really 
judges. 


Qualifica- 
tions of 
jurymen. 


genuine.  Whether  the  juries  are  good  judges  or  bad,  they 
are  in  the  most  efTectual  way  judges,  and  do  actually  decide 
the  whole  of  the  case  in  all  its  branches  upon  their  own 
responsibility.  The  counsel  determine  what  evidence  they 
vnll  produce,  the  judge  determines  what  evidence  they  may 
produce,  and  points  out  its  bearings  and  relations,  but  the 
jury  decide  every  point  from  the  very  bottom.  They  take 
nothing  for  granted — the  most  elaborate  scientific  theories 
are  submitted  to  them,  and  it  is  for  them  to  say  what  they  are 
worth  and  how  they  apply  to  the  case  in  hand.  They  may 
have  to  decide  the  most  delicate  questions  as  to  the  state  of  a 
madman's  mind,  or  the  symptoms  produced  by  a  newly  dis- 
covered poison.  On  the  other  hand,  they  are  not  relieved 
from  responsibility  as  to  the  most  trifling  official  detail.  A 
previous  conviction,  which  may,  in  some  cases,  be  proved  in 
aggravation  of  punishment,  has  to  be  proved  to  their  satis- 
faction. They  have  to  say,  by  their  verdict,  both  that  A  B 
was  convicted  of  such  a  crime,  and  that  the  prisoner  at  the 
bar  is  the  A  B  who  was  so  convicted. 

The  position  in  life,  and  mode  of  selection  of  the  jurymen, 
certainly  presents  a  striking  contrast  to  the  character  of  the 
duties  expected  of  them.  The  class  from  which  they  are  se- 
lected is  composed*  of  all  free-  or  copy-holders  to  the  value  of 
ten  pounds  a  year ;  leaseholders  to  the  value  of  twenty  pounds 
for  twenty-one  years,  or  for  life ;  householders  rated  at  thirty 
pounds  a  year  in  Middlesex,  or  twenty  pounds  elsewhere  : 
and  occupiers  of  houses  with  at  least  fifteen  windows  ;  aged 
between  twenty-one  and  sixty.  There  are  a  considerable 
number  of  exemptions  in  favour  of  particular  professions,  as 
clergymen,  lawyers,  physicians,  pilots.  All  pei'sons  who  are 
described  in  the  jurors'  book  as  esquires  or  persons  of  higher 
degree,  or  as  bankers  or  merchants,  are  put  into  a  separate 
list,  called  the  special  jurors'  list ;  and,  though  they  are  not 
by  law  exempted  from  serving  on  juries  in  criminal  cases,  they 
are,  in  practice,  hardly  ever  called  upon  to  serve  in  any  cases, 
except  those  which  are  tried  by  special  juries — that  is,  in 
general  terms,  civil  causes  of  importance,  and  prosecutions 
for  such  misdemeanors  as  are  removed  by  certiorari  from 

•  6  G.  4.  c.  50,  H.  1. 
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the  Crown  Court  at  the  assizes,  or  the  Central  Criminal  Court  Chap.  VI. 
in  London,  to  the  Queen's  Bench,  and  either  disposed  of  there, 
or  sent  down  to  be  tried  on  the  civil  side  at  the  assizes. 

The  names  of  all  persons  qualified  are  put  down  in  a  list,  Selection 
from  which  the  sheriff,  before  the  assizes  or  sessions,  selects  a  ?^  ^^^ 

jurors. 

certain  number  called  the  panel,  who  are  all  bound  to  be  in 
attendance  at  all  the  sittings  of  the  court.  The  clerk  of  the 
peace  at  the  sessions,  or  the  clerk  of  assize  at  the  assizes, 
calls  twelve  of  these  at  random,  and  of  the  persons  called,  the 
prisoner  may  challenge  twenty,  without  assigning  any  reason, 
and  any  number  for  cause.  The  Crown  may  order  any  num- 
ber to  stand  by,  and,  if  the  panel  is  gone  through  before  a 
jury  satisfactory  to  each  party  is  obtained,  the  Crown  has 
to  show  cause  for  its  challenges.  The  law  of  challenge  in  its 
present  state  is  a  happy  accident.  It  is  altogether  a  di£Ferent 
thing  from  what  it  was  originally  meant  to  ba  From  being 
something  in  the  nature  of  an  exception  to  the  competency  of 
a  witness,  it  has  come  to  be  a  power  to  set  aside  a  judge,  but, 
though  very  quaint  and  rather  cumbrous,  it  is  sometimes  a 
matter  of  considerable  practical  importance.  Its  importance 
to  the  prisoner  is  obvious.  Its  importance  to  the  Crown  is, 
that  a  trial  often  produces  strong  party  feeling  in  the  neigh- 
bourhood of  the  crime,  and  that  local  prejudices  exist  on  par- 
ticular topics.  In  a  well-known  case  which  occurred  a  few 
years  ago,  every  juror  who  lived  in  Maidstone  was  put  by  on 
the  part  of  the  Crown  in  a  trial  for  murder,  because  there 
was  a  strong  local  feeling  against  capital  punishment* 

In  practice,  the  juries  in  criminal  cases  are  almost  always  Nature  of 
composed  of  farmers  and  shopkeepers,  who  have  no  soit  of  I^u^^°° 
legal  training  or  experience,  and  who  have  never  been  in  the  for  verdict 
habit  of  giving  sustained  attention  to  any  subject  whatever  for 
an  hour  together.     It  is  to  their  impression,  after  hearing  the 
evidence  under  the   direction  of  the  judge,  that  the  law 
attaches   such   credit   that  no  legal    method   of  calling  its 
accuracy  in  question  has  ever  been  devised  or   seriously 
attempted.     It  thus  becomes  a  matter  of  the  last  importance 
in  considering  the  general  merits  of  tlie  criminal  law,  to 

*  Mansell  v.  R.  8  EIL  &  BL  54.    In  this  case  the  whole  law  and  practice  of 
challenging  was  discussed. 
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Chap.  VL  inquire  what  the  value  of  this  general  impression  is.  The 
nature  of  the  impression  on  their  own  minds,  which  the  jurors 
record  by  the  verdict  of  guilty  or  not  guilty,  has  been  pretty 
accurately  ascertained  by  long  practice.  The  verdict  of  guUty 
means,  we  the  jurors  entertain  no  such  doubt  of  the  truth  of 
any  one  of  the  material  allegations  of  the  indictment  as  we 
should  allow  to  influence  our  minds  in  a  matter  of  great  per- 
sonal interest  to  ourselves.  The  verdict  of  not  guilty  means 
that  they  cannot  aflSrm  that  this  is  so.*  What,  then,  is  the 
value  of  their  aflSrmation,  assuming  that  they  are  men  of 
average  intelligence  and  experience,  that  they  are  impartial, 
and  that  they  are  men  settled  in  life  in  moderately  prosperous 
circumstances, — conditions  which  may  reasonably  be  assumed 
to  be  the  result  of  the  qualifications  required  of  them  ? 

The  answer  to  such  a  question  must  depend,  to  a  great 
Value  of  extent,  upon  personal  experience  and  observation. ,  I  should 
answer  it  by  saying,  that  a  jury  generally  arrives  at  the  con- 
clusion at  which  the  great  bulk  of  the  intelligent  and  respect- 
able part  of  the  community  would  arrive  if  they  had  the  same 
means  of  knowledge ;  and  I  also  think  that  the  means  of 
knowledge  supplied  to  them  are  in  all  common  C6ises  as  good 
as  are  to  be  had,  a  conclusion  for  which  I  have  given  my 
reasons  in  discussing  the  rules  of  evidence.  This  is  as  high  a 
standard  of  certainty  as  can  be  expected  for  any  practical 
purpose,  and  it  must  never  be  forgotten  that  the  adminis- 
tration of  criminal  law  is  a  practical  matter,  and  not  a  process 
of  philosophical  inquiry.  It  is  absolutely  essential  to  the 
objects  in  view,  that  the  process  should  be  short  and  decisive 
The  deterring  eflfect  of  punishment  would  be  almost  entirely 
destroyed,  and  the  moral  support  which  the  law  derives  from 
the  sympathy  of  the  public  would  be  altogether  lost,  if  the 
crime  were  forgotten  before  the  criminal  was  sentenced,  or  if 
the  final  determination  upon  his  guUt  or  innocence  were 
arrived  at  by  a  process  which  the  public  at  large  could  not 
appreciate. 
Value  of  It  must  also  be  remembered  that  it  is  hardly  less  important 
dTstin^  *®  that  the  decision  in  a  criminal  case  should  be  believed  to  be 
guished      just,  than  that  it  should  actually  be  just,  and  no  institution 

*  See  a  fuller  discussion  of  this,  inf,  p.  260-3. 
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can  be  better  adapted  to  secure  this  end  thtin  trial  by  jury.  Chap.  VI. 
It  affords  an  incomparable  guarantee  to  the  public  for  the  from  truth 
fairness  as  distinguished  from  the  truth  of  the  decision  ulti- 
mately reached,  and  the  political  importance  of  this  can 
hardly  be  overrated.  The  administration  of  criminal  justice 
is  the  commonest,  the  most  striking,  and  the  most  interesting 
shape,  in  which  the  sovereign  power  of  the  state  manifests 
itseK  to  the  great  bulk  of  its  subjecta 

It  must  also  be  remembered  that  the  objections  against  the  Value  of 
practice  of  entrusting  the  responsibility  of  deciding  on  ques-  hSore  hi° 
tions  involving  complicated  and  difficult  considerations  to  ^™P^" 
imtrained  judges  are  easily  exaggerated.  Probably  a  common  cases, 
juryman  would  seldom  be  able  to  give  all  his  reasons  for  his 
verdict  in  express  worda  He  would  often,  no  doubt,  give 
very  bad  reasons,  and  it  would  scarcely  ever  happen  that  he 
would  be  able  to  state  the  bearings  of  the  evidence  with  any- 
thing like  the  skill  of  a  judge  or  an  experienced  advocate ; 
but  it  does  not  follow  that  his  opinion  may  not  be  well  worth 
having — worth  as  much  as  that  of  many  men  greatly  his 
superiors  hi  the  power  of  explanation  and  argument.  The 
general  impression  left  by  a  trial  is  like  the  general  impres- 
sion left  by  a  book  or  conversation.  Great  part  of  it  ia 
forgotten  even  before  the  conclusion  is  reached,  but  the  effect 
remains,  though  the  cause  passes  out  of  sight.  The  hearer  of 
a  complicated  mass  of  evidence  will  come  to  a  conclusion  in 
his  own  mind  as  to  whether  or  not  it  has  produced  the  result 
at  which  it  was  directed,  just  as  the  reader  of  a  long  argument 
may,  at  the  end,  be  satisfied  that  the  author  has  proved  his 
point,  though  he  could  not  repeat  the  steps  of  the  proo£ 
Jurymen  form  their  opinion  by  degrees,  as  the  case  goes  on. 
They  feel  that  this  or  that  point  is  established,  that  this  or 
that  witness  is  discredited  or  is  deserving  of  confidence,  nor  is 
the  value  of  these  conclusions  much  diminished  by  the  fact 
that  those  who  form  them  are  often  unconscious  of  the 
particidar  steps  by  which  they  are  reached.  It  is  in  this 
way  that  many  of  the  most  important  opinions  and  reso- 
lutions in  life  are  formed.  Who  can  specify  all  the  reasons 
why  he  likes  this  man  or  that,  or  embarks  upon  tliis  or  that 
undertaking? 
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Chap.  VI.       There  are  considerable  incidental  advantages  about  trial  by 
Incidental   jury.     One  is,  that  it  aflfords  a  safety  valve  for  public  feeling. 
of^Ob^  The  administration  of  justice  must  not  be  absolutely  passion- 
jury—        less  if  it  is  to  command  public  sympathy,  for  law  is  only  a 
valve  for     rough  expedient,  and  an  absolutely  inflexible  administration 
public        Qf  jij  ^  every  case  would  not  be  endured.     Take,  for  instance, 
the  distinction  between  murder  and  manslaughter.    Even  if 
the  definition  were  verbally  perfect,  many  cases  would  arise 
in  which  it  would  work  great  individual  hardship.     After  all 
possible  exhortations  have  been  delivered  to  juries  on  the 
duty  of  putting  the  law  in  force  and  disregarding  conse- 
quences— and  such  exhortations  ought  to  be  delivered — the 
jury  still  retain  a  certain  regard  to  the  consequences,  and 
modify  their  verdict  accordingly,  as  a  rope  suspended  over 
a  river  may  be  strained  till  it  breaks  before  it  can  be  made 
absolutely  straight.    To  the  public  at  large,  who  take  a  rough 
view  of  the  matter,  and  care  more  for  particular  results  than 
for  general  rules,  this  tends  to  make  the  administration  of 
justice  popular.     This  is  a  sort  of  convenience  at  which  a 
legislator  would  not  deliberately  aim,  but  which,  when  it 
happens  to  exist,  is  not  to  be  despised  or  lightly  forfeited. 
Esta-  -A.  second  incidental  advantage  of  trial  by  jury  is  connected 

blish<»  no    yf\^\^  this :    it  decides  cases  without  establishing  precedents. 

precedents.  ®  ^ 

One  of  the  greatest  evils  of  the  law  is,  the  degree  in  which  it 
is  overrun  with  precedents ;  and  if  the  judges  decided  both 
the  facts  and  the  law  in  ordinary  cases,  and  assigned  their 
reasons,  the  misapplied  ingenuity  and  industry  of  reporters 
would  preserve  numbers  of  their  judgments,  and  that  in  the 
most  inconvenient  of  aU  possible  forms.  Nothing,  on  the 
other  hand,  can  be  inferred  from  the  verdict  of  a  jury,  and 
thus  the  verdict  in  every  case  is  given  on  its  own  merits. 
Guarantee  In  our  own  times,  the  importance  of  trial  by  jury,  as  a 
oTdec?-^^^  guarantee  for  the  real  as  well  as  the  apparent  honesty  of  the 
sions.^  judgment  delivered,  is,  for  obvious  reasons,  little  felt ;  but  it 
would  be  presumptuous  to  reckon  on  the  continuance  of  our 
present  prosperity ;  and  it  is  easy  to  imagine  circumstances  in 
which  the  natural  and  genuine  bias  of  professional  judges  in 
favour  of  authority  and  all  its  agents  would  require  the  check 
imposed  upon  it  by  juries.    Even  in  our  own  times,  cases 
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sometimes  occur  which  show  not  only  the  existence,  but  the  Chap.  VI. 
importance  of  the  check.  It  is  by  no  means  an  uncommon 
thing,  especially  at  the  quarter  sessions,  to  meet  with  verdicts 
which  operate  as  reproofs  to  stretches  of  authority  on  the  part 
of  the  police,  or  to  any  act  on  tlie  part  of  any  person  in 
authority,  which  wears  even  the  appearance  of  oppression, 
unfairness,  or  even  want  of  generosity,  to  a  criminal  Juries 
will  often  acquit  if  they  think  evidence  has  been  improperly 
obtained ;  and  though  the  practice  is  no  doubt  wrong,  it 
imposes  a  strong  check  on  every  approach  to  tyranny,  and 
encourages,  in  a  crude  and  rough  but  emphatic  manner,  the 
national  love  for  that  mode  of  proceeding  for  which  no  more 
appropriate  name  has  ever  been  found  than  fair  play. 

These  reasons  are,  I  think,  a  suiBficient  justification  of  the 
most  popular  of  all  our  institutions ;  but  there  are  two  points 
connected  with  the  subject  which  deserve  separate  considera- 
tion. Tliese  are  the  questions.  Whether,  admitting  the  fitness 
of  trial  by  jury  for  common  cases,  it  would  not  be  desirable 
to  refer  matters  clearly  beyond  their  capacity  to  experts,  whose 
decision  should  be  final  on  the  question  submitted  to  them  ? 
and  Whether  we  are  right  in  requiring  the  verdict  of  a  jury  to 
be  unanimous  ? 


THE  EVIDENCE   OF  EXPERTS.* 

It  is  sometimes  proposed  that,  in  place  of  the  unlimited  Nature  of 
power  of  calling  witnesses  either  for  the  Crown  or  for  the  tcTewr^ 
prisoner,  which  at  present  exists,  a  power  should  be  given 
to  the  court  of  referring  scientific  questions,  material  to  the 
issue,  to  a  subsidiary  jur}'  of  experts,  who  should  certify  their 
answers  to  the  court,  which  answers  should  be  made  the 
basis  of  the  subsequent  proceedings.  A  variation  upon  this 
proposal  is,  that  a  certain  number  of  scientific  men  should, 
under  circumstances,  sit  upon  juries  and  hear  the  evidence 
as  ordinary  jurors  do  at  present 

Apart  from  the  difliculties  of  detail  and  practice  which  would  Misappre- 
be  involved  in  the  adoption  of  any  such  plan,  it  proceeds,  I  object  of^ 
think,  upon  a  misapprehension  of  the  result  to  be  reached  ^^iy^^ 

'     ^  ^^  inquines. 

•  See  a  paper  read  by  the  Author  before  the  Juridical  Society,  7th  November, 
1859,  vol.  ii.  p.  236,  of  their  papers. 
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Chap.  VI.  and  the  mode  of  reaching  it    It  assumes  that  the  object  of  the 
inquiry  is  the  attainment  of  truth  simply,  and  that  scientific 
men  are  more  likely  to  attain  it  than  others.   To  this  it  may  be 
replied,  that  the  result  to  be  reached  is  not  truth  simply,  but 
such  an  approach  to  truth  as  the  average  run  of  men  are  capable 
of  making,  and  that  this  result  is  more  likely  to  be  foimd  in 
the  opinions  of  common  than  in  those  of  scientific  jurors. 
Nature  of        The  principle   upon  which  the   system  of  trial  by  jury 
tion^o^    proceeds  is,  that  no  one  shall  be  punished  unless  the  proofs 
decided  by  of  his  guilt  are  such  as  to  remove  all  doubt  upon  the  subject 
t  ejury.      fj^Q^n  the  minds  of  twelve  men,  who  represent  the  average 
intelligence  of  the  country  :  the  question  is  not  whether  the 
man  is  guilty,  but  whether  the  jury  have  any  reasonable 
doubt  *  that  he  is  guilty.     The  application  of  this,  which  is 
favourable  to  the  prisoner,  is  familiar ;  but  the  maxim  is  also 
What         capable  of  an  application  unfavourable  to  him.     It  may  be 
reason-       ^^^  there  can  be  no  reasonable  doubt  of  the  guilt  of  an 
able.  innocent  man,  for  it  frequently  happens  that  it  is  imreason- 

able  to  doubt  the  truth  of  what  is,  in  fact,  untrue.  A  juror 
is  not  a  scientific  inquirer,  but  a  judge  bound  by  oath  to  say 
whether  or  not  certain  evidence  satisfies  his  mind.  A  scieur- 
tific  inquirer  is  not  bound  to  anything  of  the  kind.  He  may 
pursue  his  subject  as  long  as  it  suits  his  inclination,  and  may 
drop  and  resume  it  at  pleasure,  as  the  interests  of  truth  may 
require.  It  is  his  object  to  arrive  at  truth  simply.  It  is  the 
object  of  the  juror  to  arrive  at  a  true  verdict,  which  is  a  very 
different  thing.  When  he  says  "Not  guilty,"  he  frequently 
means  "  i  am  in  doubt ; "  when  he  says  "  Guilty,"  he  means 
only  *'  /  am  quite  sure." 
Cases  in  How,  then.  Can  an  honest  man  be  free  from  all  reasonable 

^  *^  ^  *^  doubt  of  the  truth  of  a  false  proposition  which  has  been  dis- 


unreason- 


able  to       cussed  before  him  with  all  the  care  which  practised  skill  can 

doubt  the  ^     ^     -^  i-  ..i.  ... 

truth  of      supply  ?    Because  every  man  brmgs  to  the  investigation  of 
false  pro-    ^yery  question  a  vast  number  of  data  which  rest  on  mere 

positions.  J    ~i  1     «      ,  .  1 

authority,  and  several  of  which  are  false  ;  but  which  he  must 
of  necessity  accept  as  true,  in  the  transaction  of  the  common 
affairs  of  life,  however  momentous  may  be  the  conclusions 
which  rest  upon  them ;  and  because  the  only  alternative  is 
to  shrink  from  framing  any  important  decisions  at  all.     In 

*  See  post,  p.  260. 
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our  own  times  it  would  be  impossible,  even  if  the  law  had  chap.  VI. 
not  been  altered,  to  obtain  a  conviction  on  a  charge  of  witch- 
craft, because  there  is,  in -almost  every  man's  mind,  a  tacit 
conviction  that  witchcraft  does  not  exist;  and  no  detailed 
evidence  ofifered  in  support  of  any  particular  charge  of  the 
kind  could  convince  him  of  the  contrary.  Two  centuries  ago 
the  unexpressed  belief  of  ordinary  men  was  otherwise,  and 
upright  judges  and  honest  jurors  were  frequently  parties  to 
convictions  for  a  crime  which  we  now  look  upon  as  im- 
possible. It  is,  however,  clear  that  they  could  not  have  acted 
otherwise  than  they  did,  and  that  it  would  have  been  an  im- 
reasonable  proceeding  on  their  parts  to  enter  upon  what  was 
then  regarded  as  the  fanciful  speculation  which  denied  that 
witchcraft  ever  took  place. 

In  the  same  way,  if,  in  the  early  part  of  the  sixteenth  .„ 
century,  it  had  been  material  to  the  proof  of  the  guilt  of  an  tion. 
accused  person  to  show  that  ^e  sun  moved  round  the  earth, 
the  jury  ought  to  have  convicted  the  prisoner,  inasmuch  as 
the  incipient  rumours,  to  the  contrary,  which  were  then 
current,  were  not  of  sufficient  weight  to  raise  a  reasonable 
doubt  in  the  minds  of  ordinary  men.  Such  men  would  have 
said,  "  The  doctrine  that  the  sun  moves  round  the  earth  is  the 
recognised  established  opinion  of  the  men  who,  by  the  common 
consent  of  their  contemporaries,  are  entitled  to  credit  on  these 
matters.  We  must  act  upon  that  view.  We  should  adopt  it, 
if  necessary,  in  weighty  affairs  of  our  own ;  and,  therefore, 
without  pretending  to  enter  deeply  into  the  controversy  on 
which  it  is  founded,  we  must  act  upon  it  in  this  case,  although 
there  is  some  evidence  the  other  way."  The  stock  of  knowledge 
existing  in  the  world  is  increased  by  examining  and  questioning 
established  opinions.  The  common  business  of  life  is  trans- 
acted by  applying  them  as  they  are  to  such  circumstances 
as  arise ;  and  the  province  of  juries  is  not  speculative,  but 
activa  The  question  is,  not  what  would  the  wisest  living 
person  say  of  this  or  that  case,  but  what  would  ordinary 
persons  say  of  it,  after  giving  such  importance  to  the  opinions 
of  persons  of  special  attainments  as  the  ways  of  thinking  of 
their  time  and  country  require  ? 

The  class  of  criminal  cases  to  which  this  principle  has  to  be 

p2 
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Chap.  VI.  applied  are  trials  like  those  of  Palmer  *  Dove,t  and  Smetliurst,J 
Men  of       of  which  I  have  given  a  full  account  at  the  end  of  this  work, 
hiteSt^      partly  in  order  to  illustrate  this  subject.     A  study  of  them 
gence  best  ^Qj^  J  think,  support  the  inference  that  the  existing  system 
result  of     is  better  adapted  to  the  principle  stated  than  any  other  could 
evidence     ^'     ^®  proof  of  this  depends  upon  the  proposition  that 
men  of  ordinary  intelligence  are  able,  with  the  assistance  pro- 
vided for  jurors  by  our  system  of  criminal  procedure,  to  form 
an  opinion  upon  the  question,  whether  a  given  result  has  been 
reached  by  the  application  of  established  scientific  processes ; 
and  that  they  are  more  likely  to  arrive  at  a  true  and  unpre- 
judiced conclusion  upon  that  subject  than  a  jury  of  experts. 
]yxTy  may        The  evidence  which  is  submitted  to  jurors  upon  these 
arrive\t°a  P^^^^  ^  given  on  oath ;  it  is  given  subject  to  the  rules  of 
confident    evidence ;  it  is  also  given  subject  to  cross-examination ;  and  a 

affirmative    .-.  ■,  i*i«ii  -i-  ••  i> 

conclusion  J^dge,  whose  life  has  been  passed  m  acquirmg  and  m  exer- 
on  scienti-  cising  the  faculties  requisite  for  the  discharge  of  that  function, 
dlence.  points  out  to  the  jury  what  is  the  relevant  and  essential  part 
of  the  evidence,  and  what  part  tends  to  raise  immaterial 
issues.  It  is  clear  that  with  this  assistance  the  jury  may 
be  able  to  arrive  at  an  affirmative  conclusion,  free  from  all 
reasonable  doubt,  upon  the  questions  submitted  to  them: 
The  words  "  may  be  able  "  are  of  the  essence  of  the  question. 
The  object  of  trial  by  jury  is  that  punishment  should  not 
be  inflicted  unless  an  amount  of  proof  be  given  which  has 
satisfied  twelve  ordinary  men,  and  is  enough  to  satisfy  all 
ordinary  men,  that  the  prisoner  really  is  guilty.  Now,  that 
in  a  great  many  cases  which  depend  on  scientific  evidence 
a  jury  Tnay  be  satisfied,  is  true  beyond  all  dispute  what- 
ever. No  one  ever  thought  of  doubting  that  Mrs.  Dove 
was  poisoned  by  strychnine,  whatever  was  the  state  of 
mind  of  the  man  who  gave  it  to  her,  yet  that  conclusion 
rested  upon  scientific  grounds,  of  the  value  of  which  not 
one  person  in  ten  thousand  was  able  to  judga  The  only 
cases,  therefore,  in  which  there  would  be  any  occasion  for 
a  jury  of  experts — assuming  that  their  opinion  would  be  in 
itself  more  valuable  than  that  of  a  jury  of  the  ordinaiy 
constitution — would  be  to  warrant  convictions  in  those  cases 

*  Post,  p.  357.  t  Post,  p.  891.  J  Poet,  p.  403. 
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in  which  the  evidence  is  so  refined  as  to  leave  a  substantial  Chap.  VI. 
doubt  on  the  minds  of  men  of  ordinary  intelligence.  Con- 
victions so  obtained  neither  would  nor  ought  to  give  satisfac- 
tion to  the  public.  Their  reasonable  demand  is,  that  no  one 
shall  be  punished  unless  his  guilt  be  proved  on  grounds  which 
the  bulk  of  the  nation  at  large  can  understand.  An  omniscient 
and  infallible  judge  who  decided  by  processes  unintelligible 
to  the  world  at  large  would  not  give  satisfaction,  for  though  his 
decisions  might  always  be  right,  no  one  could  check  them. 

It  is  hardly  possible  to  imagine  a  case  in  which  ordinary 
men  would  be  perfectly  sure  while  experts  would  remain  in 
doubt,  except  cases  in  which  experts  are  (as  it  is  called)  in 
advance  of  their  age — as,  for  instance,  in  the  matter  of  witch- 
craft. In  these  instances,  however,  it  is  expedient  that  justice 
should  be  administered  on  the  convictions  of  the  bulk  of 
society  ;  and  trial  by  jury  in  the  ordinary  way  secures  this.  It 
would  be  a  reductio  ad  ahsurdum  of  any  system  to  show  that  no 
conviction  for  witchcraft  could  ever  have  taken  place  under  it 

Not  only  is  it  possible  that  juries  should  be  able  to  deal  g^^j^  ^^^ 
with  scientific  evidence  without  special  scientific  knowledge ;  dencc  may 
but  experience  shows  that  such  evidence  may  be   of  the  greatest 
greatest  strength.     Few  trials  have  attracted  so  much  atten-  !j'T"^ 
tion  as  the  trial  of  Palmer  for  the  murder  of  Cook,*  and  case, 
probably  no  criminal  trial  ever  occurred  in  which  such  a  pro- 
fusion of  conflicting  scientific  evidence  was  offered  to  a  jury. 
If,  therefore,  in  such  a  case,  a  jury  was  a  competent  judge, 
it  would  be  competent  in  any  case  whatever.     The  only  ques- 
tion in  that  case  which  involved  scientific  considerations  was 
whether  Cook  died  of  poisoning  by  strychnine  ;  the  evidence 
to  show  that  he  did  was  as  follows : — It  was  proved  that  Cook 
died  of  tetanus ;  and  also  that  there  were  but  three  known 
forms  of  that  disease — namely,  tetanus  caused  by  wounds ; 
tetanus  originating  spontaneously ;   and   tetanus  caused  by 
strychnine.     That  the  disease  in  this  case  was  not  caused  by 
wounds  was  plain,  inasmuch  as  there  were  no  woimds.     That 
it  was  not  spontaneous  appeared  indefinitely  probable — ^first, 
because  the   disease   itself   was  almost  imknown   in    this 
country ;  next,  because  the  course  of  the  symptoms  was  in 

•  Post,  p.  367. 
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Chap.  VL  several  respects  different ;  and  lastly,  because  there  was  no 
exciting  cause  to  account  for  its  appearance.  On  the  other 
hand,  the  symptoms  were  stated  upon  oath  by  a  number 
of  physicians,  of  the  highest  character,  to  be  those  which 
strychnine  would  produce.  Besides  which,  tliirteen  scientific 
witnesses,  called  for  the  defence,  who  assigned  several  different 
diseases  as  the  cause  of  the  death,  all  agreed  that  the  symp- 
toms of  those  diseases  closely  resembled  the  symptoms  of 
strychnine ;  this,  when  added  to  the  evidence  of  motive,  of 
the  unexplained  possession  of  strychnine  by  Palmer,  and  of 
his  administration  to  Cook  of  most  of  the  food  whicli  he 
received  in  his  last  illness,  was  evidence  upon  wliich  any 
man  would  have  acted  in  weighty  affairs  of  his  own,  and 
greater  evidence  than  that  it  would  be  absurd  to  require. 
Men  judge  Those  who  doubt  whether  juries  are  competent  to  deal  with 
tific^^"  scientific  evidence  should  remember  that  men  actually  have 
dencc  in      at  times  to  judge,  and  that  in  matters  of  life  and  death,  upon 

common  .      ..«         -j  •••i       .     ..i.  •      •  *  -i 

life.  scientific  evidence,  without  sittmg  on  juries.    A  man  observes 

a  small  swelling  on  his  thigh ;  he  goes  to  a  surgeon,  who  says, 
''  This  is  an  aneurism,  and  if  you  do  not  allow  me  to  cut  down 
upon  the  artery  and  tie  it,  you  may  fall  down  dead  at  any 
moment."  He  shows  it  to  another,  who  says,  "  It  is  no  aneu- 
rism at  all,  but  a  mere  tumour,  on  which  I  will  operate  ;  if  I 
do  not,  you  will  be  exposed  to  some  dreadful  consequence ; 
but  if  I  am  wrong,  and  it  is  an  aneurism,  as  soon  as  I  make 
the  first  cut  you  are  a  dead  man."  Here  a  man  is  judge  of 
life  and  death  in  his  own  case ;  nor  can  he  escape  the  neces- 
sity of  deciding. 
Jury  of  These  illustrations  lead  to  the  proposition,  that  a  jury  com- 

composi-  posed  as  at  present  is  more  likely  to  aixive  at  a  cx)nclusion 
Ukel^tT  ^^^^^^W  ^  ^^®  public,  in  the  class  of  cases  referred  to, 
be  right  than  either  a  jury  of  experts  or  a  jury  bound  by  the  decision 
^r^rtS^  of  experts. 

Appoint-  The  objection  to  a  jury  composed  entirely  of  experts  is,  that 
ment^of  j^  every  case  the  circumstances  are  so  much  mixed  up  toge- 
wouldlead  ther,  that  it  is  impossible  to  say  whether  it  belongs  to  one 
responsi^  class  or  another;  so  that  unless  a  separate  jury  is  to  be 
bihty.  impanelled  for  each  division  of  the  evidence,  the  whole 
matter  must  be  left  in  the  hands  of  some  one  body.     Thus, 
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in  Palmer^s  case,  if  a  jury  of  physicians  had  been  required  by  Chap.  VI. 
reason  of  the  medical  bearing  of  the  case,  a  jury  of  chemi&ts 
would  have  been  wanted  to  estimate  its  chemical  merits,  a 
jury  of  sporting  men  to  give  a  verdict  as  to  the  betting  part 
of  the  business,  and  a  jury  of  the  ordinary  composition  to 
judge  of  the  degree  in  which  the  diflerent  witnesses  were 
actuated  by  partizanship,  or  by  personal  or  professional  ani- 
mosity. Any  attempt  to  introduce  the  principle  of  divided 
responsibility  must  lead  towards  this  absurd  result,  and  would 
infallibly  strike  a  fatal  blow  at  the  weight  of  the  verdicts  of 
juries. 

The  proposal  that  the  jury  should  be  in  some  way  bound  Jury  bound 
by  the  decision  of  experts  is  more  plausible,  and  derives  some  ©f  expert 
confirmation  from  continental  practice.   In  France  the  answers  —French 

practice. 

of  experts  are  not  binding  on  the  jury  by  law,  but  they  are 
so  in  practice,  inasmuch  as  no  evidence  of  a  scientific  charac- 
ter is  admitted,  except  at  the  discretion  of  the  court,  which 
determines  exclusively  who  shaD,  and  who  shall  not,  be 
allowed  to  give  what  are  called  renseignemeiUs  in  such 
cases.  It  is  obvious  that  the  practical  result  of  this  is,  that 
the  jury  are  relieved  from  the  responsibility  of  the  scientific 
elements  of  their  verdict  They  are  told,  for  example,  in  sub- 
stance, "  You  must  take  it  as  matter  of  science  that,  whenever 
a  man  takes  into  his  system  strychnine  enough  to  poison 
him,  it  will  be  discovered  after  his  death  in  such  and  such 
organa" 

There  are  three  objections  to  the  introduction  of  any  such  objcctiont 
system  into  our  own  country,  in  which  the  object  is  to  satisfy  ^  *** 
not  the  judges,  but  the  jury  ;  and  each  of  them  appears  to  me 
conclusive.     In  the  first  place,  it  would  be  found  practically  Difficulty 
impossible  to  frame  the  question  to  be  left  to  the  experts  in  of  saying 
such  a  manner  that  the  answer  would  be  of  the  slightest  questions 
use.    Thus,  in  Palmer's  case,  one  material  question  was  this  :  ^^^^^  ^ 
Is  Dr.  Taylor  so  good  a  chemist,  that  the  facts  that  he  per-  experts, 
formed  a  certain  specified  operation  on  ^  certain  specified 
part  of  the  body  of  Cook,  wliich  part  was  taken  from  the 
body  under  such  and  such  circumstances,  and  that  he  dis- 
covered no  strychnine  in  that  substance,  would  be  evidence 
that  none  was  present  there  at,  or  shortly  before,  the  time  of 
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Cook's  death  ?  If  so,  to  what  weight  would  that  evidence  be 
entitled?  No  expert  could  possibly  answer  such  a  ques- 
tion. Without  great  detail  and  specific  reference  to  every 
circumstance  of  the  case,  the  answer  would  be  worthless. 
Great  detail  and  specific  reference  to  circumstances  is  exactly 
what  is  got  by  cross-examination :  without  it  the  oflBicial  dicta 
of  experts  would  be  worthless,  and  with  it  they  would  be 
superfluous. 

Secondly,  every  argument  which  is  urged  to  show  that  there 
is  a  conflict  in  medical  and  scientific  opinion,  proves  that  the 
dicta  of  experts  cannot  be  taken  as  conclusive.  Let  us  sup- 
pose, for  example,  that  in  Palmer's  case  it  had  been  referred 
to  Sir  Benjamin  Brodie,  Dr.  Todd,  Mr.  Curling,  and  Mr.  Solly, 
to  say  what  was  the  cause  of  Cook's  death ;  and  suppose  they 
had  found,  in  accordance  with  the  evidence  which  they  gave 
in  the  witness-box,  that  he  died  of  strychnine,  and  that  this 
finding  had  been  taken  as  conclusive,  to  the  exclusion  of  all 
other  evidence ;  can  any  one  say  that  the  result  would  have 
commanded  general  approbation?  It  would  have  been  uni- 
versally objected  to  their  finding,  that  other  doctors  would 
have  found  an  entirely  difierent  verdict,  and  that  there  ought 
to  be  some  one  to  decide  between  them.  In  other  words,  the 
common  sentiment  would  have  felt  that  they  ought  to  be  wit- 
nesses and  not  judges. 

Thirdly,  a  tribunal  of  experts  would  hardly  ever  decide 
on  evidence,  but  almost  always  on  their  own  private  opinion 
of  the  subject-matter  to  which  the  evidence  applies.  The 
guarantee  rightly  demanded  by  the  public  in  the  infliction  of 
punishment  is,  that  convictions  should  be  grounded  on  the 
application  of  well-established  and  well-recognised  principles. 
The  question  which  juries  decide  is.  Is  this  in  accordance 
with  the  established  opinion  ?  The  question  which  experts 
would  attempt  to  decide  would  be,  Is  this  true  ?  and  it  is  the 
former  and  not  the  latter  question  to  which  an  answer  is 
desired.  This  may  appear  at  first  somewhat  paradoxical,  but 
it  is  substantially  true :  who  would  ever  think  of  impanelling 
a  jury  of  clergjnoaen  to  try  a  person  accused  of  heresy  ?  They 
would  infallibly  determine,  not  according  to  what  was  in 
fact  the  doctrine  of  the  Church  of  England,  but  according  to 
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their  own  view  of  what  was  theologically  true.  Suppose  that  Chap.  VI. 
some  point  of  law  had  excited  warm  and  prolonged  con- 
troversy, who  would  refer  the  question  of  its  legality  to  a 
jury  of  lawyers  ?  No  people  in  the  world  knew  more  of  the 
laws  of  England  than  Lord  Mansfield  and  Mr.  Feame,  yet  no 
two  men  were  so  little  entitled  to  act  as  impartial  judges  on 
the  question,  Whether  or  not  by  the  law  of  England  the 
devise  in  the  case  of  Perrin  v.  Blake  gave  the  devisee  an  estate 
in  fee,  or  merely  an  estate  for  life  ?  A  well-known  instance 
of  this  may  be  found  in  the  late  case  of  Ref/.  v.  Millis*  in 
which  the  House  of  Lords,  in  their  judicial  capacity,  were 
equally  divided  upon  the  question.  Whether  or  not  at  com- 
mon law  marriage  could  be  contracted  ver  verba  de  prwsenti  Case  of  R. 
without  the  presence  and  benediction  of  a  priest  in  orders  ?  ^*  ^""** 
Each  of  the  judgments  of  the  law-lords  shows  how  deeply 
their  opinions  were  influenced  by  considerations  which  may 
very  properly  be  regarded  in  the  exercise  of  that  quasi- 
legislative  discretion  with  which  the  judges  are  invested 
when  they  lay  down  the  law,  but  which  would  be  entirely 
misplaced  in  the  deliberations  of  a  jury.  If  the  question  of 
fact  were  left  to  a  jury  of  intelligent  men,  Did  the  common 
law  of  England  make  it  a  condition  of  the  validity  of  a  mar- 
riage that  it  should  be  celebrated  by  a  priest  ?  they  ought  to 
have  said, "  Our  minds  are  in  great  doubt  "  and  if  the  question 
of  guilty  or  not  guilty  had  depended  on  that  question,  they 
both  ought  to  have  given,  and  probably  would  have  given,  the 
prisoner  the  benefit  of  that  doubt.  If  the  evidence  showed 
that  the  inference  that  a  man, died  of  strychnine  rested  on 
grounds  which  were  matter  of  band  fide  dispute  amongst 
scientific  men,  they  would  take  the  same  course.  That  such 
disputes  are  not  bond  fide,  but  are  got  up  for  the  occasion  is 
an  inference  which  a  sensible  jury  is  thoroughly  competent 
to  draw,  and  it  is  frequently  called  upon  to  do  so. 

It  is  sometimes  said  that  the  spectacle  of  the  contradictions  Question 
and  rash  oaths  of  professional  witnesses  is  disgraceful,  and  ©^  scandal, 
that  in  order  to  avoid  it  they  ought  to  be  replaced  by  official 
experts.     The  premiss  is  true,  but  the  conclusion  is  false. 
Why  should  the  ofi&cial  experts  be  more  trustworthy  than 

•  10  Cl.  and  Fin.  634. 
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Chap.  VI.  their  brethren  ?  A  man  is  not  made  honest  by  getting  pay 
hom.  the  Grovemment.  It  is  not  the  object  of  the  criminal 
law  to  hush  up  scandals  but  to  expose  falsehoods.  If  scientific 
men  dislike  cross-examination  let  them  tell  the  truth. 

Difficulty        The  practical  difficulty  of  settling  how  the  experts  (what- 

in/wc^rts!  ^^^^  might  be  their  functions)  should  be  named  would  be 
extreme.  If  the  court  had  to  name  them,  the  fundamental 
principle  of  English  criminal  justice,  that  the  court  is  neuter, 
and  that  the  Crown  and  the  prisoner  must  each  manage  their 
own  case,  would  be  given  up.  If  the  parties  named  them, 
they  would  never  agree  and  thus  their  dicta  would  become, 
after  all,  mere  matter  of  evidence  for  the  jury. 

Civil  casea  These  considerations  apply  principally  to  criminal  cases,  in 
which  the  public  require  fgr  their  own  satisfaction,  in  in- 
flicting punishment,  that  twelve  representatives  of  the  bulk 
of  the  population  shall  be  satisfied  of  the  guilt  of  the  person 
accused-  In  civil  cases  it  may  often  happen  that  parties 
interested  would  (as  in  the  common  case  of  arbitration)  prefer 
the  decision  of  an  expert  As  the  public  have,  generally  speak- 
ing, no  interest  in  such  decisions,  the  arguments  just  given 
do  not  apply  to  them.  They  have  no  application,  for  instance, 
to  patent  cases.  It  is  nothing  to  the  public  whether,  for  in- 
stance, a  particular  person  was  or  was  not  the  first  inventor  of 
photography  on  paper.  On  the  contrary,  if  the  public  at  large 
is  called  upon  to  put  a  man  to  death  as  a  murderer,  it  is 
highly  important  that  the  adjudication  that  he  is  a  murderer 
should  rest  on  broad  grounds  intelligible  to  all  the  world. 
All  the  objects  which  it  is  supposed  to  be  possible  to  obtain 

Special       by  the  appointment  of  experts  might  be  gained  by  allowing 

Sn^      special  juries  to  be  struck  in  criminal  as  weU  as  civil  cases. 

cases.  though  some  arrangements  would  be  necessary  to  secure  the 
prisoner's  right  of  challenge.  There  is  no  reason  why 
the  public,  as  well  as  ordinary  litigants,  should  not  have 
the  benefit  of  arrangements  already  made  for  securing,  on 
particular  occasions,  the  services  of  jurymen  of  more  than 
average  intelligence  and  education.  Indeed,  in  cases  of  mis- 
demeanor a  special  jury  may  be  struck,  and  there  is  no  reason 
why  they  should  not  in  felonies  also. 
Though  it  is  quite  right  that  men  should  not  be  punished 
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unless  the  grounds  upon  which  they  are  punished  are  intel-  chap.  VL 
ligible  to  ordinary  men,  and  though  it  is  also  right  that  they  Appeal, 
should  be  punished  when  innocent,  if  the  standing  convic- 
tions of  society  at  large  imply  their  guilt  (as  in  the  cases  of 
heresy,  witchcraft,  and  some  forms  of  libel),  yet  it  may  some- 
times happen,  that  either  by  reason  of  the  intricacy  of  the 
evidence,  or  by  some  confusion  in  the  way  in  which  it  is 
produced,  or  by  involuntary  errors  on  the  part  of  scientific 
witnesses,  or  by  the  accidental  omission  through  ignorance 
or  otherwise  to  produce  witnesses  of  importance,  a  jury  may 
misapprehend  evidence  to  the  injury  of  the  prisoner.  The 
way  in  which  these  and  other  cases  of  doubtful  convictions 
should  be  dealt  with  is  the  subject  of  a  following  section.* 


UNANIMITY   OF  JURIES. 

The    question    whether    the    verdict    of   a   jury    should 
be    unanimous    has    been  of  late  years    warmly   debated  i^nanimity 
Bentham  described  the  requisition    itself,  and  the   means  ^i'^"*'^ 
employed  to  secure  it,  as  a  system  of  "perjury  enforced  by 
torture ; "  and    the  vigorous  phrase   sums  up   most  of  the 
objections  which  can  be  urged  against  it. 

If  each  of  the  jurors  were  compelled  to  swear  that  he  took 
exactly  the  same  view  of  every  part  of  the  evidence,  and  en-  Misappre- 
teiiained  precisely  the  same  opinion  about  the  whole  case  as  |jf^/°^ 
each  of  his  eleven  colleagues,  he  certainly  would  be  required  Bentham*s 
to  perjure  himself,  but  all  that  is,  in  fact,  required  of  him  is  ^^^' 
to  say  whether  or  not  he  is  upon  the  whole  satisfied  of  the 
prisoner's  guilt ;  and  this  conviction,  or  the  absence  of  it,  is 
consistent  with  innumerable  shades  of  opinion  about  the 
circumstances  of  the  case.     Indeed,  the  objection  proceeds  on 
a  total  misapprehension  of  the  nature  both  of  juries  and  of 
verdicts.      In  most  modem   systems   of  criminal  law,  the 
legislator  has  felt  the  necessity  of  providing  some  condition 
which  must  be  fulfilled  before  the  person  accused  can  be 
punished.     In  systems  founded  on  the  Soman  Law,  this  con- 
dition has  generally  been  the  confession  of  the  accused ;  and 
the  theory  of  torture  was  that,  when  a  man  was  vehemently 

*  Post,  p.  228. 
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Chap.  VI.  suspected,  he  should  be  tested  by  extreme  pain.  Innocence, 
it  was  supposed,  might  support  the  infliction,  but  guilt  would 
give  way  under  it.  In  some  countries,  and  in  particular  cases, 
men  could  not  be  convicted  except  on  their  own  confession, 
obtained  by  torture  or  otherwise.*  Even  when  this  was  not 
the  case,  as  in  France,  the  highest  importance  was  and  still  is 
attached  to  confessions.  Each  of  the  trials  described  at  the 
end  of  this  work  shows,  that  to  obtain  a  confession  is  the 
grand  object  to  which  all  the  means  employed  by  French 
procedure  converge;  and  the  power  given  to  the  jury  of  re- 
turning a  verdict  of  guilty  with  extenuating  circumstances, 
produces  effects  not  unlike  those  of  the  rule  that  no  one 
should  be  put  to  death  except  on  his  own  confession  or  on  the 
evidence  of  eye-witnesses.  In  such  cases  as  those  of  L^otadef 
and  Lesnier,}  the  extenuation  was,  no  doubt,  in  the  evidence 
and  not  in  the  crime.  Had  Ldotade  confessed,  he  must  have 
been  executed.  This  is  a  feeble  compromise.  It  says  in  effect, 
"  We  suspect  you  enough  to  transport  you  for  life — not  enough 
to  cut  off  your  head,"  which  is  an  imbecile  frame  of  mind. 
Object  of  In  our  country,  the  same  object  is  completely  and  ration- 
of  jurorn^  ally  attained  by  the  unanimity  of  the  jurors.  Our  law  con- 
tains no  rules  as  to  the  number  of  witnesses  on  whose 
evidence  a  man  must  be  convicted.  It  knows  nothing  of 
plena  or  semiplena  probatio,  but  it  provides  that  no  one  shall 
be  considered  guilty  unless  a  certain  number  of  average 
persons  concur  in  thinking  him  so.  This  concurrence  is  the 
gist  of  the  institution.  Take  it  away,  and  the  verdict  of  the 
jury  becomes  unmeaning. 
Verdict  of  The  extreme  and  most  consistent  view  of  those  who 
majority,  would  abolish  it,  is,  that  the  verdict  of  a  bare  majority 
should  be  taken;  but  this  would  almost  destroy  the  secu- 
rity which  at  present  exists  against  wrong  convictions.  It 
would,  in  fact,  provide,  that  if  seven  jurors  were  satisfied 
of  a  man's  guilt  they  might  convict  him,  though  five  others 
might,  after  hearing  the  same  evidence,  be  equally  well- 
satisfied  of  his  innocence.  In  such  a  case  there  would,  in 
reality,  be  little  reason  to  assume  that  the  one  supposition 

*  Sec  cases  in  Feuerbach's  Remarkable  Crimes, 
t  Post,  p.  480.  X  Post,  p.  474. 
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was  at  all  more  likely  to  be  true  than  the  other.  Such  a  Chap.  VI. 
system  would  entirely  take  away  the  discussion  and  con- 
sideration of  the  case  which  take  place  at  present.  Jurors 
would  vote  each  on  his  own  impression  instead  of  comparing 
his  impressions  with  those  of  his  colleagues.  The  importance 
of  this  comparison  and  discussion  is  particulariy  great  in  the 
case  of  untrained  judges.  As  I  have  already  observed,  the 
verdict  ultimately  represents  general  impressions  founded  on 
conclusions,  of  which  many  are  forgotten  in  the  course  of  the 
trial ;  and  though  the  value  of  such  general  impressions  is 
often  imderrated,  there  can  be  no  doubt  that  their  importance 
depends,  if  not  principally,  at  least  to  a  great  extent,  on  their 
being  checked  by,  and  compared  and  found  to  correspond 
with,  the  general  impressions  of  othei's.  The  notion  that 
jurors  must  perjure  themselves  by  joining  in  a  unanimous 
verdict,  because  unanimity  upon  any  subject  is  imcom- 
mon,  involves  the  supposition  that  no  reasonable  man  ever 
modifies  his  own  impressions  by  talking  them  over  with 
other  people  who  have  formed  impressions  of  their  own  on  the 
same  evidence.  The  fact  that  juries  almost  always  are  un- 
animous in  their  verdicts  proves  that  this  process  is  more 
effective  than  it  is  usually  supposed  to  be. 

The  proposal  to  allow  a  bare  majority  to  return  a  verdict  is  Verdict  of 
not  often  put  forward.     It  is  commoner  to  propose  that  some  ^j^nty. 
specified  majority  should  have  the  right  to  decide  after  a 

certain  time.     In  the  bill  introduced  by  Lord  Campbell  in  '^^  "^ 

1859  ** 
1859,  as  to  juries  in  civil  cases,  the  proposal  was  to  allow  to  Civil 

nine  jurors  to  return  a  verdict  after  six  hours.  This  proposal  ^^^^ 
looks  plausible,  but  when  examined  it  appears  to  involve  two 
separate  fallacies,  each  of  which  forms  a  fatal  objection  to  it 
In  the  first  place,  why  require  the  unanimity  of  nine? 
Because  by  so  doing  you  get  a  greater  security  for  truth  than 
by  requiring  the  unanimity  of  seven.  Then,  why  not  go  on 
to  twelve,  for  by  the  same  rule  the  security  must  be  still 
greater  ?  If  the  security  at  present  demanded  against  mis- 
takes is  too  high,  the  proper  way  of  lowering  it  would  be  to 
reduce  the  number  of  the  jurors,  to  require  a  unanimous 
jury  of  nine  or  seven,  or,  as  in  the  County  Courts,  of  four.  To 
take  a  divided  verdict  is  to  change  not  the  degree  but  the 
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Chap.  VL  nature  of  the  security,  whilst  the  requisition  of  a  majority  of 
three-fourths  admits  that  a  bare  majority  is  not  security 
enough,  and  thus  that  unanimity  supplies  the  kind  of  security 
required. 
Verdict  of  The  Suggestion  as  to  the  time  after  which  the  verdict  of 
^onty  jj^g  £g  ^Q  |jg  returned  involves  the  same  fallacy  in  an  exag- 
fied delay,  gerated  shape.  Why  are  the  jurors  to  delay  for  six  hours? 
In  order  that  they  may  discuss  the  question.  But  why  are 
they  to  discuss  the  question  ?  In  order  that  they  may  agree. 
But  why  are  they  to  agree  ?  Because  it  is  their  agreement 
which  gives  weight  to  their  verdict  Then  why  take  a  divided 
vei*dict,  when  it  appears  that  the  case  is  so  doubtful  that  after 
six  hours'  discussion  agreement  is  impossible  ?  If  a  particular 
state  of  facts  is  so  far  proved  that  twelve  average  men  will 
concur  in  stating  upon  oath  their  conviction  of  it,  the  proba- 
bility is  that  they  are  right ;  but  if,  after  a  discussion  of  six 
hours,  nine  are  of  one  opinion  and  three  of  another,  the 
probability  is  that  it  is  very  doubtful  Why  are  corruption, 
obstinacy,  prejudice,  or  stupidity  to  be  assumed  in  the  three 
rather  than  in  the  nine?  It  is  very  possible  that  they  may 
be  protesting  against  popular  prejudice,  or  against  a  wish  to 
tamper  with  the  law  from  views  of  immediate  expediency.  A 
minority  which  retains  its  opinion  after  six  hours'  deliberation 
is  not  much  less  likely  to  be  right  than  a  majority.  It  would 
be  monstrous  to  diminish  the  value  of  the  verdict  in  proportion 
to  the  difficulty  of  the  question  as  issue,  and  to  say,  if  a  case 
is  very  plain,  twelve  men  must  agree  in  deciding  it :  if  it  is 
extremely  doubtful,  nine  may  decide  it  in  opposition  to  three 
others,  who  have  precisely  the  same  means  of  information. 
Such  a  rule  would  be  like  a  provision  that  in  capital  cases  a 
majority  should  decide,  but  that  unanimity  should  be  required 
in  order  to  pass  sentence  of  imprisonment. 
Depriving  That  part  of  Bentham's  phrase  which  condemns  the  means 
lo^and  ^®®^  ^  produce  unanimity,  which  it  describes  as  "  torture," 
fire.  I'equires  more  attention  than  the  part  which  condemns  unani- 

mity itself  as  perjury.  The  employment  of  the  word  "  torture  " 
is  a  curious  instance  of  the  use  of  a  dyslogistic  epithet  by  a 
man  whose  life  was  passed  in  protesting  against  the  employ- 
ment of  dyslogistic  or  eulogistic  language  on  any  occasion.   If 
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torture  means  only  the  infliction  of  bodily  inconvenience  in  Chap.  VI. 
any  shape  whatever,  it  may  no  doubt  be  applied  properly 
enough  to  the  plan  of  depriving  the  jury  of  fire  and  food  till 
they  agree  on  their  verdict ;  but  it  might  also  be  applied  to 
the  restraint  of  being  obliged  to  sit  for  hours  in  a  hot  court 
on   a  hard  board,  listening   to  tiresome   speeches  and  dull 
evidence.     The  word   "  torture "  proves   nothing.     The  pro- 
cess to  which  it  is  applied  does  not  deserve  to  be  viewed 
so  seriously.     It  is  quaint  and  antiquated  rather  than  crueL 
To  put  a  dozen  farmers  into  a  bare  room,  and  say,  "  You  shall 
not  have  your  dinners  till  you  have  made  up  your  minds,**  is  a 
rough  and  half  humorous  way  of  mentally  jogging  them.    It 
assumes  the  possibility  of  a  kind  of  sluggish  obstinacy,  which 
requires  some  slight  external  stimulus  to  overpower  it ;  and  to 
view  the  thing  tragically  is  to  misunderstand  it.     It  must, 
however,  be  confessed,  that  the  expedient  is  coarse  and  rough, 
and  that  it  belongs  to  an  age  of  less  considerate  and  polished 
manners  than  our  own.     The  mere  confinement  is  quite  com- 
pulsion enough,  and  the  power  of  ordering  reasonable  accom- 
modations in  the  shape  of  either  food  or  fire  might  weU  be 
entrusted  to  the  judge.     The  difficulty  has  been  practically 
solved  by  the  power  which  the  judges  have  assumed  of  dis- 
charging a  jury  if  they  are  unable  to  agi'ee  after  a  reasonable 
time,  and  if  they  declare  that  there  is  no  chance  of  their 
agreeing:     In  such  cases  the  prisoner  can  be  tried  again,  and    - 
this  is  obviously  the  course  of  proceeding  most  consistent 
with  the  general  character  of  the  institution  * 


V. 

APPEAL  IN  CRIMINAL  CASES. 

The  last  point  to  be  noticed  in  connexion  with  the  subject  Verdicta 
of  criminal  procedure  is  the  effect  which  it  gives  to  the  ver-  ^uslve." 
diet     A  verdict  is  conclusive,  the  law  providing  no  method 
of  reopening  the  question  which  it  decides. 

♦  See  R.  v.  Newton,  13  Q.  B.  716,  for  a  case  in  which  the  prisoner  was 
tried  for  the  same  murder  three  times.     She  was  at  last  acquitted. 
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Chap.  VI.       It  is  true  that  this  proposition  requires  some  limitations, 

Court  for    or  rather  explanations.     If  there  is  a  question,  whether  the 

Cases         fects  proved  amount  in  law  to  an  offence,  or  whether  evidence 

Reserved,    admitted  at  the  trial  was  rightly  admitted,  or,  if,  to  use  the 

words  of  the  statute  by  which  the  Court  for   Crown  Cases 

Eeserved  was  established,   "  any  question  of  law  shall  have 

arisen  at  the  trial,"  *  the  judge  may  reserve  the  question,  and 

the  Court  for  Crown  Cases  Eeserved  may  either  quash  or 

confirm  the  conviction.    The  effect  of  quashing  it  is  the  same 

as  if  the  prisoner  had  been  acquitted. 

Writ  of  If  any  informality  takes  place  at  the  trial,  the  prisoner 

error 

may  have  it  entered  specially  on  the  record  or  formal 
history  of  the  proceedings  made  up  by  the  officer  of  the 
court.  He  may  then,  by  the  permission  of  the  Attorney- 
General,  obtain  a  writ  of  error — that  is,  the  record  may  be 
submitted  to  the  Court  of  Queen's  Bench,  who  decide  whether 
or  not  the  course  taken  was  erroneous,  and  give  judgment, 
either  for  the  Crown  or  for  the  prisoner,  or  that  there  has  been 
a  mis-trial,  and  that  the  case  must  be  tried  again.  Formal 
defects  cannot  now  be  taken  advantage  of  by  writ  of  error, 
and  substantial  defects  in  the  procedure  occur  so  seldom  that 
writs  of  error  are  of  little  practical  importance.  Substantially, 
therefore,  it  is  true  that  when  a  jury  have  once  given  their 
verdict  it  cannot  be  impeached  or  disturbed. 
PreroKa.  Though  a  verdict  cannot  be  impeached,  its  consequences 
panion.  ^^7  ^®  either  mitigated  or  averted  by  the  royal  prerogative 
of  pardon,  and  for  many  years  past  the  Secretary  of  State  for 
the  Home  Department,  who  advises  the  Crown  in  the  exercise 
of  this  prerogative,  has  been  in  the  habit  of  reconsidering  the 
verdicts  of  juries,  and  of  granting  either  a  free  pardon,  or  a 
commutation  of  pimishment,  when  he  thinks  that  the  justice 
of  the  case  requires  it.  This  function  is  professedly  exercised 
only  in  cases  where  the  judge  is  dissatisfied,  or  where  new 
evidence,  which  could  not  have  been  produced  at  the  trial,  has 
subsequently  come  to  light.  The  course  usually  taken  is,  that 
the  prisoner  presents  a  petition,  setting  forth  his  innocence, 
and  asking  for  mercy  in  respect  of  it.  If  the  Home  Secretary 
thinks  proper,  he  refers  the  matter  to  the  judge  who  tried  the 

*  On  these  words  see  Mellor*s  Case,  Dear,  and  Bell.  468. 
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casa  The  judge  gives  his  opinion.  The  Home  Secretary  Chap.  vr.. 
pursues  such  inquiries  as  he  thinks  proper,  and  either  declines 
to  advise  Her  Majesty  to  interfere,  or  advises  her  to  remit  or 
commute  the  sentence.  The  procedure  is  altogether  informal. 
There  is  no  open  court,  no  examination  of  witnesses,  no  plead- 
ing of  counsel  on  either  side,  and  there  is  not  even  any  par- 
liamentary supervision.  In  almost  every  other  instance  every 
minister  is  responsible  for  the  advice  which  he  gives  to  the 
sovereign,  but  this  case  forms  in  practice  an  exception. 

The  results  of  this  state  of  things  are  strange  and  unsatis-  ^^^  o^ 
factory  in  the  extreme.  The  case  of  Thomas  Smethurst,  Smethurst 
which  is  minutely  described  at  the  end  of  the  present 
volume,  is  an  excellent  illustration  of  their  character.* 
Smethurst  was  convicted  of  murder.  Great  popular  ex- 
citement was  produced  by  the  verdict ;  and  it  appeared  on 
inquiry  that  there  was  reason  to  think  that  the  scientific 
evidence  on  two  important  points  was  left  in  an  unsatisfewtory 
condition  at  the  trial,  and  that  there  were  points  in  the  case 
both  favourable  and  unfavourable  to  the  prisoner,  which  re-  ' 
quired  further  examination  than  they  had  received.  The 
Secretary  of  State  referred  the  whole  matter  to  the  most 
eminent  surgeon  of  the  day — Sir  Benjamin  Brodie — who  stated 
his  opinion,  founded  by  no  means  exclusively  on  medical  or 
scientific  reasons,  that  "there  was  not  absolute  proof  of  the 
convict's  guilt ;"  whereupon  Smethurst  received  a  free  pardon. 
Thus,  the  private  opinion  of  a  single  eminent  surgeon,  who 
might  have  been,  and  was  not,  called  as  a  witness  at  the  trial 
— ^who  was  not  asked,  much  less  sworn,  to  find  a  verdict  of 
guilty  or  not  guilty — who  heard  no  witnesses,  no  counsel,  and 
no  summing  up — was  allowed  to  overrule  the  verdict  of  a 
juiy  who  had  enjoyed  all  these  advantages.  Sir  Benjamin 
Brodie's  opinion  might  well  have  been  held  by  a  juryman 
prepared  to  return  a  verdict  of  guilty ;  for  it  often  happens 
that  we  do  not  consider  the  doubts  which  would  arise  from 
the  absence  of  "absolute  proof*'  (whatever  those  words  may 
mean)  reasonable  enough  to  influence  our  conduct. 

If  it  be  asked  who  was  to  blame  for  this  unsatisfactory 

Post,  p.  403.     For  the  French  procedure  in  such  a  case,  see  the  case  of 
Lesnier,  post,  p.  479. 
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Chap.  VI.  result,  it  will  be  impossible  to  fix  the  blame  upon  any  ona 
Shows  de-  The  judge  and  Sir  Benjamin  Brodie  simply  answered  the 
system.    *  questions  which  the  Home   Secretary  asked.      The  Home 
Secretary,  no  doubt,  took  the  course  which  appeared  to  him 
best  suited  to  bring  the  truth  to  light ;  and,  in  the  absence  of 
any  rules  laid  down  by  the  law  for  his  guidance,  he  cannot  be 
said  to  have  acted  wrongly.     He  could  not  refuse  to  inter- 
fere, after  the  judge  had  said  that  the  case  was  left  to  the  jury 
less  favourably  for  the  prisoner  than  it  should  have  been  left ; 
nor  could  he  be  expected  personally  to  form  an  opinion  by 
his  own  researches  on  the  abstruse  questions  which  the  case 
involved,  without  that  assistance  which  jairies  derive  &om 
the  conflict  of  evidence  produced  and  marshalled  by  advocates 
under  the  superintendence  of  the  judge.    The  unsatisfactory 
nature  of  the  result  must,  therefore,  be  attributed  to  defects 
in  the  law  itself;  and  the  question  is,  what  those  defects  are, 
and  how  they  may  be  remedied. 
Reme^es       The  answer  usually  given  is,  that  the  defect  is  the  absence 
proposed*   ^£  ^  right  to  move  for  a  new  trial  in  criminal  as  in  civil 
cases,  or  of  a  right  to  appeal  to  some  superior  tribunal 
These  suggestions  must  be  separately  examined. 
New  trial        In  the  ordinary  course  of  procedure  at  JVm  Prius  the  court 
*°  ^  will  grant  a  motion  for  a  new  trial,  if  it  be  shown  that  the 


judge  has  misdirected  the  jury,  that  the  verdict  was  against 
the  weight  of  evidence,  and  for  some  other  specific  reasons. 
Criminal  and  civil  procedure  would  be  placed  on  the  same 
footing  by  giving  the  superior  courts  the  right  to  hear  motions 
for  new  trials  on  the  same  terms  in  criminal  as  in  civil  cases. 
Reasons         There  are  several  strong  reasons  for  not  taking  such  a 
nSw'faials   ^^^^"^®'    Important  and  true  as  it  is  that  criminal  trials  are 
in  dvil       thrown  into  the  shape  of  private  litigations,  it  is  equally  true 
*^*^^         and  important  that  they  are  in  substance  public  inquiries. 
One  consequence  of  this  is,  that  a  higher  degree  of  evidence 
is  required  to  wanunt  a  verdict  of  guilty  than  (in  general)  to 
warrant  a  verdict  for  the  plaintiff;  and  it  would  be  matter  of 
great  difficulty  in  hearing  a  motion  for  a  new  trial  to  lay  down 
the  rules  on  which  the  court  ought  to  decida    The  common 
ground  for  such  a  motion  would  be,  formally,  that  the  verdict 
was  against  the  weight  of  evidence ;  substantially,  that  the 
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jtuy  had  not  given  the  prisoner  the  benefit  of  a  doubt,  which  Chap,  vl 
they  ought  to  have  entertained.  How  could  a  court  of  law 
say  in  what  cases  the  juiy  ought  to  have  doubted?  If  asked 
such  a  question,  they  must  take  one  or  the  other  of  two 
courses  They  would  either  have  to  say  (as  they  undoubtedly 
would)  "This  is  a  verdict  which  the  jury  have  found,  and  had  a 
right  to  find,  and  we  will  not  disturb  it,"  or  they  would  have 
to  try  over  again  every  case,  on  a  motion  for  a  new  trial,  and 
substantially  to  predetermine  the  verdict  of  the  second  jury  by 
the  judgment  passed  on  the  verdict  of  the  first 

Suppose,  for  instance,  in  Smethursf  s  case,  a  new  trial  lilustreted 
had  been  moved  for;  the  court  might,  and  most  probably  ^^^ 
would  have  said,  "There  was  abundant  evidence  to  war-  ur8t*sca9e. 
rant  the  finding  of  the  jury.  It  might,  no  doubt,  have  been 
clearer  and  more  precise  in  several  particulars,  and  so 
might  the  prisoner's  defenca  The  evidence  for  the  Crown 
satisfied  the  jury,  and  if  the  evidence  for  the  prisoner  did 
not  it  was  his  own  fault,  and  we  shall  not  interfere."  If 
this  course  had  been  taken,  the  prisoner  must  have  been 
executed,  although  the  case  was  one  in  which  the  pre- 
siding judge  thought  that  subsequent  inquiry  showed  that 
fuller  evidence  might  have  been  had,  and  was  required,  on 
both  sides.  An  execution  under  such  circumstances  would 
not  have  satisfied  the  public,  nor  ought  it  On  the  other 
hand,  the  court  might  have  discussed  all  the  evidence  at 
length,  have  given  their  view  of  it,  and  have  ordered  a  new 
trial  on  the  ground  that  it  was  inconclusive.  A  second  trial, 
after  such  a  proceeding,  notorious  as  it  would  have  been  to  all 
the  world,  must  have  ended  in  an  acquittal,  and  the  acquittal 
so  obtained  would  and  ought  to  have  given  as  little  satisfaction 
as  the  execution  obtained  by  the  other  mode  of  proceeding. 

Suppose  that  the  case  had  been  an  action  brought  (if  such 
a  proceeding  were  possible)  by  Miss  Bankes'  relations  against 
Smethurst,  for  causing  her  death,  in  which  ruinous  damages 
had  been  given  against  the  defendant  In  such  a  case,  there 
would  have  been  no  difficulty  in  refusing  to  interfere  with  the 
verdict,  because  the  question  would  have  been  one  in  which 
the  public  had  no  interest.  It  would  have  been  said  with 
perfect  justice, "  The  plaintiff  is  not  to  be  deprived  of  his  verdict    • 

Q2 
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Chap.  VI.  because  you,  the  defendant,  did  not  make  as  good  a  defence  as 
you  might  have  made.     You  must  take  the  consequences  of 
your  own  neglect."    This  illustration  shows  the  essential  dis- 
tinction between  civil  and  criminal  proceedings,  strong  as  the 
outward  resemblance  between  them  may  be.     The  object  of 
the  one  is  to  give  fair  play  to  litigants  in  the  attack  and 
defence  of  their  existing  condition.     The  object  of  the  other 
is  to  ascertain  the  truth.     Granting  new  trials  is  well  adapted 
to  secure  the  first  object,  but  has  no  tendency  to  secure  the 
second. 
Successive       The  more  the  matter  is  considered  the  more  strongly  will 
— new*^    this  appear.     In  civil  cases,  any  number  of  successive  new 
trial  after    trials  may  be  granted  if  the  necessity  for  doing  so  arises.     As 
*^^  between  litigants,  this  is  obviously  just.     A  litigant  who 

applies  for  a  new  trial  says  in  substance,  "I  am  willing  to 
stand  or  fall  by  a  verdict  fairly  given,  but  the  verdict  against 
me  has  not  been  fair.  I  have  not  had  the  advantage  which 
the  law  allotted  to  me."  In  a  criminal  trial,  the  allegation  is 
that  the  process  appointed  by  law  for  bringing  the  truth  to 
light  has,  in  this  case,  failed  to  do  so.  This  would  not  be  met 
by  repeating  the  process ;  why  should  the  second  trial  give 
more  satisfaction  than  the  first  ?  Again,  in  civil  cases,  either 
side  may  apply  for  a  new  triaL  In  criminal  cases,  the 
Crown  is  bound  by  an  acquittal  as  much  as  the  prisoner  by  a 
conviction.  After  a  verdict  of  not  gmlty,  a  man  might  leave 
the  dock  with  impunity,  boasting  openly  of  having  committed 
the  foulest  murder.  After  a  verdict  of  guilty,  he  might  be 
condemned  and  executed,  though  others  might  confess  their 
gmlt  and  be  condemned  and  executed  on  that  confession. 
This  shows  that  if  the  prisoner  is  to  be  allowed  to  move  for  a 
new  trial,  the  same  right  ought,  for  the  sake  of  consistency, 
to  be  given  to  the  prosecutor;  but  there  would  be  great  objec- 
tions to  this.  It  would  shock  the  sentiment  which  dictated 
the  maxim  non  his  in  idem,  and  on  which,  by  our  own  law, 
the  right  to  plead  autrefois  acquit,  is  founded.  Considering 
the  suspense  and  distress  of  mind  which  a  criminal  prosecu- 
tion causes,  this  sentiment  is  probably,  rational,  though  the 
rule  which  is  founded  on  it  is  a  rough  expedient. 

These  reasons  appear  to  me  to  show  that  the  right  to  move 
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for  a  new  trial  in  criminal  cases  would  not  supply  the  defects  Chap.  VL 
of  the  present  state  of  things,  and  would  probably  introduce 
new  evils.     It  would  extend  too  far  the  litigious  theory  of 
criminal  justice,  w^hich  already  exercises  quite  influence  enough 
on  our  law. 

Ought  we,  then,  to  institute  a  court  of  appeal  ?  The  right  Institution 
of  appeal  means  the  right  of  a  person  dissatisfied  with  the  of  appeal 
judgment  of  an  inferior  court  to  take  the  opinion  of  a  superior  "*  criminal 
court  on  the  same  matter.  It  is  so  far  from  being  true  that 
this  right  generally  exists  in  civil  cases,  that  it  can  hardly 
be  said  to  exist  at  all  in  the  superior  courts  of  common  law. 
Persons  aggrieved  by  the  decisions  of  justices  of  the  peace 
have,  generally  speaking,  a  right  of  appeal  to  the  Quarter 
Sessions.  There  is  also  a  right  of  appeal  from  the  judgments 
of  several  inferior  courts — the  ecclesiastical  courts,  for  instance 
— ^to  the  Queen  in  Council;  but  in  the  ordinary  course  of  pro- 
cedure at  Nid  Prills  there  is,  strictly  speaking,  no  right  of 
appeal,  except  upon  matters  of  law  by  the  process  of  a  bill 
of  exceptions.  It  is  of  the  essence  of  such  a  court  that  the 
power  of  resorting  to  it  should  be  the  right  of  the  party 
aggrieved,  and  this  is  the  case  in  all  the  instances  just  men- 
tioned; but  if  this  were  permitted  in  criminal  trials  there  can 
be  little  doubt  that  in  almost  every  serious  case  criminals 
would  appeal,  if  it  were  only  to  delay  the  execution  of  their 
sentences,  and  the  effect  of  this  would  be — if  the  court  of 
appeal  sat  without  a  jury — ^to  abolish  trial  by  jury  for  im- 
portant crimes,  for  the  ultimate  decision  would  be  the  im- 
portant one.  The  jurymen's  sense  of  responsibility  would  also 
be  greatly  diminished. 

These  reasons  appear  to  show  that  a  court  of  appeal,  in  Defect  of 
the  ordinary  sense  of  the  words,  ought  not  to  be  instituted  in  sent  law, 
criminal  cases.  This  conclusion  is  consistent  with  the  belief 
that  a  serious  defect  in  the  administration  of  the  criminal  law 
has  been  shown  to  exist  by  the  frequent  occurrence  of  such 
cases  as  Smethurst's.  Trial  by  jury  is  generally  an  admirable 
institution,  even  in  cases  of  great  intricacy,  but  it  sometimes 
fails,  the  cominonest  cause  of  failure  being  that  the  conflict 
of  evidence  does  not  bring  out  the  whole  truth.  Xhis  may 
arise  either  from  the  opinion  of  counsel  that  it  is  their  interest 
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to  Buppress  it,  or  from  a  misapprehension  as  to  \\%  true 
bearings  and  import  In  Smethurst*s  case,  for  instance,  for 
some  reason  or  other,  sufficient  prominence  was  not  given  on 
either  side  to  the  pregnancy  of  Miss  Bankes,  the  bearings  of 
the  chemical  evidence  were  not  properly  cleared  up,  and  the 
prisoner's  journal  was  not  given  in  evidence.*  The  fact  that  the 
counsel  on  both  sides,  especially  the  counsel  for  the  prisoner, 
view  the  matter  as  a  litigation,  inevitably  causes  such  conse- 
quences. In  1859,  a  clergyman  named  Hatch  was  convicted 
of  an  indecent  assault.  He  had  witnesses  whom  his  counsel, 
in  the  exercise  of  his  discretion,  did  not  calL  Afterwards,  the 
principal  witness  against  him  was  convicted  of  perjury  on  the 
evidence  of  those  witnesses.  His  counsel,  no  doubt,  had  reasons 
for  the  course  which  he  took,  but  it  would  obviously  have  been 
desirable  in  the  interest  of  truth  that  the  witnesses  should 
have  been  called.  Hence,  what  is  really  required  is  a  check 
upon  the  misoarriages  which,  in  very  peculiar  and  intricate 
cases,  are  produced  by  the  application  of  that  mode  of 
inquiiy  which  is  found  to  be  most  efficient  in  common 
casea 

The  necessity  for  this  check  is  admitted  by  the  supervision 
fW5tually  exercised  over  the  verdicts  of  juries  by  the  Home 
Secretary.  Indeed,  the  existing  practice  not  only  admits  the 
evil,  but  provides  a  remedy,  right  in  principle,  though  ad- 
ministered in  an  inconvenient  and  objectionable  manner. 
The  principle  is  right,  because  it  leaves  the  discretion  of  peiv 
mitting  an  appeal  in  the  hands  of  the  Government  The 
mode  of  administration  1$  wrong,  because  under  it  a  function 
which  is  really  judicial  is  discharged  by  an  irregular  irre* 
sponsible  and  secret  tribunal,  consisting  of  a  single  states- 
man who  haa  no  special  acquaintance  with  law  and  no 
judicial  experience,  who  can  neither  examine  witnesse^s  nor 
administer  oaths,  and  who  consummates  an  irregular  proce* 
dure  by  pardoning  a  man  for  guilt  on  the  ground  of  his 
innocence. 

The  true  remedy  for  this  state  of  things  would  be  to  consti- 
tute a  court  of  law,  charged  with  the  duty  of  doing  openly  and 
judicially  what  the  Home  Secretary  at  present  does  in  secret 

*  Poet,  p.  488. 
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It  might  be  enacted,  that  if  it  appeared  to  the  Secretary  of  Chap,  vl 
State  for  the  Home  Department  that,  after  the  conviction  of 
any  person  for  any  crime,  new  evidence  or  new  reasons  to 
doubt  the  truth  or  accuracy  of  the  evidence  actually  given 
had  been  discovered ;  or  if  the  judge  who  tried  the  cause  were 
dissatisfied  with  the  verdict;  the  Home  Secretary  might  call 
together  a  court,  to  be  composed  of  the  judge  who  tried  the 
cause,  one  other  judge,  and  the  Home  Secretary  himself 
who  should  call  before  them  any  witnesses  they  pleased,  and 
examine  both  them  and  the  prisoner  (if  they  thought  fit) 
in  open  court ;  and  also,  if  they  thought  fit,  hear  arguments 
by  counsel,  and  finally  deliver  judgment  either  confirming, 
quashing,  or  varying  the  verdict  of  the  jury  as  they  thought 
proper.  In  order  to  protect  the  constitutional  authority  of 
the  jury,  it  would  be  necessary  to  provide  expressly,  as  a 
condition  precedent  to  the  summoning  of  the  court,  that  the 
Secretary  of  State  should  certify  that  new  evidence  had  been 
discovered,  or  that  the  judge  should  certify  that  he  was  dis- 
satisfied with  the  verdict.  In  this  way,  the  prerogative  of 
mercy  would  be  confined  to  its  proper  function,  that  of  miti- 
gating the  severity  of  punishments  in  particular  cases.  The 
absurdity  of  pardoning  guilt  on  the  ground  of  innocence 
would  be  done  away  with,  and  the  public  would  know,  in  a 
definite  authoritative  form,  on  what  grounds  the  verdict  of  a 
jury  was  overruled. 

This  improvement  would  leave  one  considerable  abuse  Wrong 
unaffected.  It  would  provide  security  against  wrong  con-  ^^^^  ** 
victions,  but  not  against  wrong  acquittals.  The  management 
of  the  case  being  left  entirely  in  the  hands  of  the  counsel, 
important  portions  of  it  are  often  kept  out  of  sight.  In 
Hatch's  case,  for  instance,  the  witnesses  on  whose  evidence 
his  conviction  was  substantially  reversed  ought,  no  doubt,  to 
have  been  called  in  the  public  interest,  whatever  the  con- 
sequence might  have  been  either  to  the  prosecutor  or  to  the 
prisoner.  At  present^  it  is  quite  possible  that  the  counsel  on 
each  side  might  keep  back  material  witnesses  from  a  notion 
that  they  would  favour  the  other  side  by  calling  them ;  and 
though  the  judge  might  find  out,  in  the  course  of  the  case, 
that  this  was  so,  he  would  have  no  remedy,  except  that  he 
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CHAP.  VI.  might  remark  to  the  jury  on  the  fact  that  the  witnesses  were 
not  called  He  ought  to  have  the  power  of  requiring  them  to 
be  called,  and,  if  necessary,  of  adjourning  the  case  till  they 
were  produced,  and  discharging  the  jury  from  giving  a  verdict 
on  insufficient  evidence. 

General  Such  are  the  observations  which  arise  upon  the  principal 

of  English  hranches  of  English  criminal  procedure.  Viewing  it  as  a 
criminal  whole,  it  would  be  unjust  to  deny  to  it  the  praise  of  being 
P"^""-  a  generous,  humane,  and  high-minded  system,  eminently 
favourable  to  individuals,  and  free  fix)m  the  taint  of  that 
fierce  cowardice  which  demands  that  for  the  protection  of 
society  somebody  shall  be  punished  when  a  crime  has 
been  committed.  It  would  be  equally  unjust  to  deny  that 
this  noble  and  generous  temper  frequently  defeats  itself,  and 
sometimes,  through  carelessness  and  neglect  of  principles, 
produces  the  very  hardships  which  it  ought  to  prevent. 
English  legislators  are  apt  to  set  off  an  unreasonable  hard- 
ship against  an  unreasonable  indulgence,  to  trump  one 
quibble  by  another,  and  to  suppose  that  they  cannot  be  wrong 
in  practice  because  they  are  ostentatiously  indifferent  to 
theory.  On  the  whole,  however,  the  defects  of  the  criminal 
law  should  be  remedied  with  a  careful  hand,  and  with  the 
greatest  solicitude  to  preserve  unimpaired  its  essentially  free 
and  noble  character.  No  spectacle  can  be  better  fitted  to 
satisfy  the  bulk  of  the  population,  to  teach  them  to  regard 
the  Government  as  their  friend,  and  to  read  them  lessons 
of  truth,  gentleness,  moderation,  and  respect  for  the  rights 
of  others,  especially  for  the  rights  of  the  weak  and  the 
wicked,  than  the  manner  in  which  criminal  justice  is  gene- 
rally administered  in  this  country.  No  one  can  fail  to  be 
touched  when  he  sees  a  judge,  who  has  reached  the  bench  by 
an  unusual  combination  of  power,  industry,  and  good  fortune, 
bending  the  whole  force  of  his  mind  to  understand  the  con- 
fused, bewildered,  wearisome,  and  half-articulate  mixture  of 
question  and  statement  which  some  wretched  clown  pours 
out  in  the  agony  of  his  terror  and  confusion.  The  extreme 
latitude  which  is  allowed  to  a  man  on  his  trial  is  also  highly 
honourable.     Hardly  anything  short  of  wilful  misbehaviour. 
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such  as  gross  insults  to  the  court  or  abuse  of  a  witness,  will  Chap.  VL 
draw  upon  him  the  mildest  reproot* 

This  generous  and  dignified  tenderness  towards  misery, 
even  though  it  may  be  the  misery  of  crime,  is  so  noble  a 
quality,  that  it  has,  to  a  great  extent,  atoned  for,  and,  in  the 
eyes  of  inaccurate  observers,  appeared  to  justify  real  defects 
in  the  system  which  it  animates.  One  great  reason  for 
observing  and  trying  to  remedy  those  defects  is,  that  they 
mar  the  beauty  of  an  institution  which  an  English  lawyer 
may  be  allowed  to  describe  as  a  great  practical  school  of  truth, 
morality,  and  compassion. 

*  The  obsenrations  of  a  foreign  observer  on  this  point  are  at  least  as  tme  •  ^ 

now  as  they  were  when  they  were  first  made,  more  than  forty  years  ago : — 
"  People  assert  in  England,  and  it  is  repeated  in  France,  that  English  judges 
"  are  the  defenders  of  the  culprit :  this  remark,  which  is  in  every  one's  mouth, 
•<  even  of  the  very  lowest  classes,  and  which  proves  to  what  point  the  English 
''  nation  carry  their  confidence  in  the  equity,  lenity,  and  humanity  of  their 
<*  magistrates,-— this  remark,  however  forcible  in  itself,  is  far  from  conveying 
"  a  fall  idea  of  the  protection  which  the  judge  afifords  to  the  defendant ;  he 
**  treats  him  throughout  the  trial  as  an  unfortunate  being,  admirably  seconded 
"  in  his  benevolent  feelings  by  the  whole  auditory,  people,  counsel,  and  jury« 
— Cottu,  On  the  Administration  of  Justice  in  England^  p.  91.  As  to  the 
licence  allowed  to  a  prisoner,  the  case  of  Rush  may  be  referred  to.  He  wa9 
aUowed  to  cross-examine  the  witnesses  against  him  for  days,  and  was  never 
checked  till  he  outraged  all  decency,  and  almost  human  nature  itselt  Hone's 
defence  was  a  memorable  instance  of  the  same  tenderness. 
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CHAPTEE  Vn. 

THE  PRINCIPLES  OF  EVIDENCE  IN  RELATION  TO 

CRIMINAL  LAW. 

Chap.  VII.  THE  law  of  evidence  forms  the  largest^  the  most  characteristic. 
Province     and  far  the  most  interesting  branch  of  the  law  of  Criminal 
of  eX  ^   Procedure.     I  have  traced  the  history  of  its  construction  else- 
dence.        where.*   It  forms  in  the  present  day  one  of  the  largest  depart- 
ments of  the  law,  and  is  to  be  collected  from  many  statutes, 
and  probably  several  thousand  judicial  decisions-t    It  would 
be  idle  to  try  to  give  anything  like  a  complete  account  of  so 
vast  a  subject  in  a  work  like  the  present ;  but  to  omit  all 
notice  of  it  would  be  to  omit  that  which  gives  to  the  adminis- 
tration of  criminal  justice  in  England  its  most  characteristic 
features.    I  propose,  therefore,  in  the  present  chapter  to  give 
a  short  account  of  the  principles  on  which,  as  it  appears  to  me, 
rules  of  evidence  ought  to  be  based,  and  on  which  most  of 
our  own  rules  of  evidence,  as  they  stand  at  present,  actually 
are  based.    The  following  chapter  will  be  devoted  to  a  broad 
outline  of  the  rules  themselves,  and  of  their  most  important 
practical  applications. 
Objects  of       The  first  question  to  be  considered  on  the  subject  is,  for 
eviSnce.    "^^^.t  purpose  rules  of  evidence  are  framed    They  are  framed 
for  several  distinct  purposes.     Some  of  them  decide  under 
what  sanctions  evidence  is  to  be  given  ;  others  prescribe  the 
manner  in  which  it  is  to  be  elicited ;  others  relate  to  the 
competency  and  credit  of  witnesses ;  others,  to  the  compe- 
tency and  credit  of  evidence.    Those  which  relate  either  to 
the  competency  and  credit  of  witnesses,  or  to  the  competency 

♦  Sup.  p.  68-70. 

t  A  rongh  calculation  shows  that,  in  his  work  on  the  law  of  evidence, 
Mr.  Pitt  Taylor  has  quoted  considerably  more  than  5,000  decided  cases. 
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of  evidence,  must  be  based  on  the  principle  that  it  is  expe-  Chap.TII. 
dient  that  the  mouths  of  some  classes  of  persons  should  be 
shut,  and  that  some  kinds  of  facts  should  not  be  taken  into 
consideration  by  the  jury.  They  ought,  therefore,  to  be  based 
on  broad  general  principles  as  to  the  way  in  which,  and  the 
grounds  on  which  men  ought  to  form  an  opinion  as  to  the 
truth  or  falsehood  of  statements  relating  to  matters  of  fact  It 
is  the  object  of  this  chapter  to  investigate  those  principles  in 
so  feu:  as  they  apply  to  the  subject  of  English  criminal  trials. 

The  verdict  of  a  jury  in  a  criminal  trial  may  be  thrown  Analysis  of 
into  this  general  form : — "  We,  the  jury,  believe  certain  alle-  of  a  vcr- ' 
gations  made  in  the  indictment  to  be  true ;  because  we  have  ^^ 
heard  certain  people  make  certain  statements,  and  because  we 
have  inspected  certain  material  things  produced  by  them 
before  us." 

Thus  the  belief  of  the  jury  is  the  effect  produced.  The 
words  spoken,  and  the  things  exhibited,  are  the  evidence. 
The  hearing  of  the  one,  and  the  seeing  of  the  other,  are  the 
ef&cient  causes  of  the  belief  of  the  jury,  and  the  rules  of  evi- 
dence are  those  regulations  by  which  the  legislator  prescribes 
what  sort  of  evidence  should  be  submitted  to  the  jury,  and  in 
what  manner.  Hence  the  wisdom  of  the  rules  depends  on  their 
being  based  on  a  proper  conception  of  the  nature  of  the  effect 
to  be  produced,  and  of  the  way  in  which  it  is  produced  by 
the  class  of  causes  in  question.  And  the  wisdom  of  any 
system  of  rules  of  judicial  evidence  depends  upon  their  rela* 
tion  to  the  answers  to  the  following  questions : — 

What  IB  the  nature  of  evidence  ? 

What  is  the  nature  of  belief  T 

How  does  evidence  produce  belief? 

Each  of  these  questions  I  shall  attempt  to  answer  in  its 
turn. 


I, 


THE  KATUKE  OF  EVrDElTCE. 

All  the  facts  with  which  we  are  acquainted,  visible  or  Facts  tre 
invisible,  internal  or  external,  are  connected  together  in  a  vast  or  not  of . 
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Chap.  VII.  series  of  sequences  whicli  we  call  cause  and  eflFect,  and  the 
other  facts  constitution  of  things  is  such,  that  men  are  able  to  infer  from 
*o^the  ml  ^^®  f'^^  ^^  existence,  either  past  or  future,  of  other  facts, 
made  of     For  instance,  w6  infer  from  a  footmark  on  soft  ground  that  a 

tnenu  , 

foot  has  been  impressed  upon  it  From  the  fact  that  a  man 
is  planting  his  foot  on  soft  ground,  we  infer  that  if  he  com- 
pletes that  motion  a  footmark  will  appear.  Any  specific  fact, 
or  set  of  facts,  employed  for  the  purpose  of  inferring  there- 
from the  existence  of  any  other  fact,  is  said  to  be  evidence 
of  that  fact.  Suppose  the  question  is  whether  John  Smith  is 
living  or  dead  ;  A  says,  "  I  knew  John  Smith,  and  I  saw  him 
die."  B  says,  "  I  knew  John  SmitL  I  saw  him  in  bed  ;  he 
looked  very  ill,  I  shortly  afterwards  heard  he  was  dead,  and 
saw  a  funeral  procession,  which  I  attended,  and  which  every 
one  said  was  his  funeral,  leave  his  house  and  go  to  the  church- 
yard, where  I  saw  a  coflftn  buried  with  his  name  on  it."  C  says, 
"  Z  told  me  that  he  heard  from  X  that  John  Smith  was  dead." 
D  says,  '*  I  had  a  dream  that  John  Smith  was  dead."  Each 
of  these  facts^  if  used  for  the  purpose  of  supporting  the  infer- 
ence that  John  Smith  was  really  dead,  would  be  evidence  of 
his  death.  The  assertions  of  A  and  B  would,  under  ordinary 
circumstances,  be  convincing ;  that  of  C  far  from  satisfactory, 
and  that  of  D  altogether  idle,  except  to  a  very  superstitious 
person.  This  would  be  usually  expressed  by  saying  that  the 
assertions  of  A  and  B  would  be  good  evidence,  that  of  C  weak 
evidence,  and  that  of  D  no  evidence  at  all  of  the  fact  of  the 
death.  But  this  is  not  quite  a  correct  way  of  speaking: 
whether  one  fact  is  evidence  of  another,  depends  on  the  way 
in  which  it  is  used.  If  people  usually  believed  in  dreams, 
the  assertion  that  a  man  had  dreamt  of  John  Smith's  death 
would  be  evidence  of  his  death.  Whether  or  not  it  would 
be  wise  to  allow  it  to  be  evidence  of  his  death,  would  depend 
on  the  further  question,  whether  in  point  of  fact  the  practice 
of  inferring  the  truth  of  the  dream  from  the  fact  of  its  occur- 
rence, usually  produced  true  belief. 
Test  whe-  The  mode  of  testing  this  is  by  throwing  the  matter  under 
ought  to^'  discussion  into  the  form  of  a  syllogism,  of  which  the  evidence 
be  evi-  fomis  the  minor,  and  by  seeing  whether  the  major  which  it 
not  implies'  is  one,  the  truth  of  which  the  person  drawing  the 
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conclusion  is  prepared  to  assert.    The  inverted  syllogism  in  Chap.VIL. 
tiie  case  supposed  would  stand  thus : — 

John  Smith  is  dead  (conclusion), 
for 

D  dreamed  that  he  saw  him  dead  (minor), 
and 

Whenever  one  man  dreams  that  another  is  dead,  he  is 
dead. 

The  major  might  also  be, "  Whenever  i)  dreams  that  another 
person  is  dead,  that  other  person  is  dead  ;"  or,  "  Whenever  D 
U7ider  certain  drcumstancea,^^  &c.     But  unless  the  person  en- 
gaged in  considering  whether  Smith  is  dead  or  not,  is  prepared 
to  make  one  or  other  of  these  general  assertions,  D's  dream  is 
no  evidence  to  him.     If  he  is  prepared  to  do  so,  it  would  be 
evidence.  To  a  person  who  believes  in  spirit-rapping,  the  noises 
which  he  hears  are  evidence  of  the  truth  of  what  he  supposes 
them  to  assert     That  this  is  the  true  view  of  the  nature  of 
evidence,  appears  from  the  consideration  that  otherwise  there 
could  be  no  such  thing  as  evidence  in  favour  of  a  false  pro- 
position.     Two  witnesses  falsely  swear  that  they  saw  A  Explains 
accept  a  bill  of  exchange.     Are  not  their  oaths  evidence  that  may  be     • 
he  did  accept  it  ?    Yet,  as  the  assertion  is  false  in  fact,  they  ^*^  r"?^ 
must  imply  a  false  major  usually  believed,  or  they  would  not  assertion, 
produce  belief. 

In  the  particular  instance  the  false  major  would  be,  "  Pro- 
bable stories  affirmed  by  credible  witnesses  are  true ;  "  and 
the  error  would  arise  from  not  stating  that  one  of  the  many 
exceptions  to  this  rule  which  would  adapt  it  to  the  particular 
instance. 

These  illustrations  show  the  true  nature  of  evidence.    The  How  class- 
general  observations  which  men  make  on  the  world  in  which  become 
they  live — the  world  of  things,  and  the  world  of  men — are  evidence, 
embodied,  more  or  less  expressly  and  consciously,  in  a  number 
of  general  assertions.   These  general  assertions  form  the  major 
propositions  (tacit  for  the  most  part)  of  the  conclusions  which 
it  is  one  great  business  of  our  lives  to  draw ;  and  whatever  ia 
capable  of  being  made  into  a  minor  corresponding  to  one  of 
these  general  propositions,  is  evidence  of  the  truth  of  the  con- 
clusion.   The  major  propositions  are  of  very  different  d^rees 
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Illustra- 
tions— ^hu- 
man testi- 
mony. 


Chap.vil  of  authenticity.  Many  of  them  are  falsa  Few  of  them, 
except  those  which  relate  to  comparatively  simple  pheno- 
mena, such  as  the  relations  of  space  and  number,  are  perfectly 
explicit,  and  almost  all  require  qualifications  and  reservations 
which  are  seldom  expressed,  and,  indeed,  are  far  from  being 
clearly  imderstood. 

This  may  be  illustrated  by  a  few  examples.  The  most 
important  of  all  the  major  propositions  referred  to,  in  reference 
at  least  to  the  administration  of  justice,  is,  that  men  when 
put  upon  their  oaths,  usually  speak  the  truth  as  to  matters  of 
fact  within  their  knowledge.  It  is  this  general  conviction 
which  makes  the  explicit  statement — '*  I  saw  such  a  thing 
occur," — evidence  that  the  thing  really  did  occur;  but  the 
qualifications  to  the  general  proposition  in  question  are  so 
numerous,  so  intricate,  and  of  such  vital  importance,  that  few 
things  are  more  diflSk^ult  than  to  say  what  degree  of  credit 
ought  to  be  attached  to  the  bare  assertion  of  an  unknown 
person  that  such  and  such  an  event  did  occur.  It  is  evidence 
of  the  truth  of  the  event :  that  is,  it  is  one  of  a  class  of  facts 
usually  connected  in  the  way  of  cause  and  effect  with  such 
fEicts  as  the  one  alleged  to  exist ;  but  that  is  aU  that  can  be 
said  on  the  subjectr 

Contrast  this  with  a  major  proposition  of  another  kind. 
The  question  is,  whether  the  moon  had  risen  at  a  given  time 
on  a  given  night.  An  almanack  is  produced  which  afi&rms 
that  it  had  Here  the  conclusion  is — ^the  moon  had  then 
risen.  The  minor — ^the  almanack,  says  that  it  had  risen 
The  major— whatever  the  almanack  says  about  the  time  of 
the  moon's  rising  is  true.  The  connexion  between  the  minor 
and  the  conclusion  here  is  not  more  direct  and  explicit  than 
in  the  case  of  the  direct  assertion  of  the  eye-witness.  But 
the  major  is  affirmed  with  infinitely  stronger  conviction  and 
with  fewer  qualifications,  and  hence  the  evidence  is  far  more 
convincing  than  in  the  other  case.  It  thus  appears  that  the 
question.  What  is  evidence  \  and  the  question,  What  is  the 
probative  force  of  evidence  ?  are  distinct,  though  nearly  con- 
nected. Anything  is  evidence  which  is  a  particular  case  of  a 
general  rule  which  the  judge  of  the  question  is  prepared  to 
affirm  to  be  true.  The  probative  force,  or  the  weight  of  evidence. 


Scientific 
rules. 
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depends  to  a  great  extent  upon  the  degree  of  confidence  with  Chap.vii; 
which  he  is  prepared  to  afiSrm  the  truth  of  the  general  rule, 
and  the  clearness  and  fulness  with  which  it  is  expressed. 

The  subject  of  the  weight  of  evidence  and  of  the  degree  of 
probative  force  which  belongs  to  particular  kinds  of  evidence^ 
I  shall  consider  under  the  head  of  the  way  in  which  evidence 
tends  to  produce  belief  I  now  proceed  to  examine  the  nature 
of  belief  itself. 


IL 

THE  NATUBK  OP  BKLIEP. 

A  man  is  said  to  believe  a  proposition  when  he  thinks  of  it  Belief, 
as  true,  and  the  present  question  is,  as  to  the  nature  of  such 
a  habit  of  mind.  There  are  four  possible  states  of  mind  with 
reference  to  any  proposition.  A  man  may  believe  it  or  think 
it  true.  He  may  disbelieve  it  or  think  it  false.  He  may  be 
in  doubt — that  is,  he  may  think  about  ite  truth  without  de- 
ciding whether  he  thinks  it  true  or  not,  or  he  may  be  in- 
different and  not  think  about  it  at  all ;  but  every  man  stands 
in  one  or  the  other  of  these  relations  to  every  conceivable 
proposition. 

Two  opinions  as  to  the  nature  of  belief  are  usually  made  the  Two  views 

ft*  to  Dft' 

badges  of  two  different  schools  of  thought.  It  is  contended  ture  of  be- 
on  the  one  hand,  that  a  tendency  to  believe  is  pcirt  of  the  ^^^ 
constitution  of  the  human  mind,  and  is  the  ultimate  ground  of 
all  the  credit  which  we  give  to  testimony.  It  is  contended,  on 
the  other,  that  our  experience  of  the  agreement  between  the 
testimony  and  the  facts  testified,  is  the  sole  ultimate  reason 
for  our  beliet  It  appears  to  me  that  there  are  two  totally 
distinct  questions,  to  each  of  which  one  of  these  schools  gives 
a  partial  reply ;  but  that  in  order  to  understand  the  matter 
fully,  it  would  be  necessary  to  have  a  complete  answer  to 
both.  The  first  of  these  questions  is,  What,  as  a  matter  of 
fiict,  is  the  reason  why  people  believe — ^what  is,  so  to  say,  the 
natural  history  of  belief?  The  other  question  is,  why  should 
people  believe,  and  what  should  they  believe? — in  other 
words,  on  what  grounds  and  to  what  extent  can  the  habit  of 
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Chaf»vil  believing  be  justified  ?    It  is  obvious  that  both  of  these  ques- 
tions require  to  be  fully  answered  if  the  whole  subject  is  to 
be  understood,  for  it  may  well  be  that  we  have  credulous 
instincts,  and  that  they  are  snares  to  us  instead  of  guides. 
Men's  instincts  lead  them  to  do  many  things  which  are  most 
undesirable.    The  great  function,  both  of  law  and  morality, 
is  to  get  men,  by  persuasion  or  by  force,  to  deal  with  the 
suggestions  of  their  instincts  in  a  judicious  manner. 
The  nata-       Jte  question,  What  is  the  natural  history  of  belief?  is  psy- 
of  belief,     chological  or  metaphysical,  and  has  very  little  relation  to  the 
rules  of  evidence.    It  seems  not  improbable  that  the  first  step 
towards  belief  may  be  learning  to  speak.     Children  certainly 
think  in  some  way  or  other — ^probably  by  the  reproduction  of 
mental  images  both  of  sights  and  sounds — long  before  they 
can  talk.     Indeed  they  probably  begin  to  associate  words 
with  objects  as  soon  as  they  can  hear  distinctly.    They  may 
thus  come  to  connect  the  word  with  the  thing,  and  also  with 
their  mental  image  of  the  thing ;  and  finding  by  experience 
that  words  correspond  with  external  things,  and  also  that 
they  call  up  those  mental  images  which  in  childhood  are 
almost  as  real  as  the  external  world  itself,  they  rapidly  get 
into  the  habit  of  believing  that  there  is  some  reality  corre- 
sponding to  every  thing  they  hear  said.     In  other  words,  they 
come  to  believe  all  that  they  hear.    The  notion  that  there  is 
in  himian  nature  any  other  credulous  instinct  than  this,  or 
that,  if  there  is,  its  existence  supplies-  any  sort  of  reason  for  its 
gratification,  appears  to  me  a  gratuitous  hypothesis  like  that 
of  the  "virtus  dormitiva"  which  was  supposed  to  enable 
opium  to  produce  sleep.* 

However  this  may  be,  there  can  be  no  doubt  of  the  fact 
that  by  some  means  or  other  men  contract  at  a  very  early  age 
and  retain  through  life  a  strong  disposition  to  believe  what 
they  are  told ;  and  every  problem  connected  with  evidence 

*  <*  Demandatar  a  me 
Doctissimo  doctore 
Quare  opium  facit  dormire  : 
£t  ego  respondtx) 
Quia  est  in  eo 
Virtoa  dormitiva 
Cigus  natura  est  nMoupire." 
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turns  upon  the  question — What  are  the  principles  on  which  it  Chap.  VII. 
is  desirable  to  deal  with  this  tendency  ?  or  to  repeat  the  ques- 
tion already  stated — On  what  grounds  and  to  what  extent  can 
the  habit  of  believing  be  justified  ? 

The  question  may  at  first  sight  appear  almost  childish.  The  Import- 
reason  for  believing,  it  may  be  said,  is  that  you  cannot  help  it.  ^estion 
To  try  to  doubt  the  truth  of  the  multiplication  table  would  ^^^ 
be  like  trying  to  lift  a  weight  of  ten  tons.    If  this  view  of  the  men  be- 
nature  of  belief  were  true,  it  would  follow  that  there  would  ^^^^ 
be  such  a  thing  as  a  standard  of  proof  independent  of  the 
persons  to  whom  it  was  addressed,  and  of  the  occasion  on 
which  it  was  offered ;    and  if  that  were  so,  the  object  for 
which  rules  of  evidence  ought  to  be  framed  would  be  that  of 
providing  security  that  the  proof  offered  should  come  up  to 
such  a  standard.     This  was  the  principle  upon  which  the  old 
continental  rules  of  evidence  were  based.     The  direct  evidence 
of  so  many  witnesses  was  plena  probatio.    Then  came  minus 
plena  probatio,  then  semiplcnd  major  and  semiplend  minor; 
and  by  adding  together  a  certain  number  of  half-proofs ;  for 
instance,  by  the  production  of  a  tradesman's  account  books, 
plus  his  suppletory  oath,  full  proof  might  be  made  out.     It 
was  on  this  principle  that  torture  was  employed  to  obtain  a 
confession.     The  confession  was  evidence  suppletory  to  the 
circumstances  which  were  held  to  justify  its  employment.* 

It  is  thus  of  great  importance  to  understand  clearly  whether 
evidence  is  not  only  the  cause  of  belief,  for  of  that  there  is  no 
doubt,  but  whether  its  tendency  to  produce  belief  is  measured 
entirely  by  its  own  qualities  or  partly  by  the  qualities  of  the 
mind  in  which  the  belief  is  to  be  produced. 

As  to  this,  experience  proves  that  though  a  given  man  at  a  Men  exer* 
given  moment  may  have  no  choice  as  to  whether  or  not  he  ^i^  In^* 
will  believe  particular  sets  of  propositions,  yet  by  education —  believing, 
by  forming  mental  habits  with  a  view  to  such  a  result,  a  man 

•  The  following  X)assage  is  quoted  by  Bentham  from  Heincccius  on  the 
subject  : — "Juris  interpretes  probationem  in  plenam  et  minus  plenam  et 
**  hanc  iterum  in  semipleni  minorem  et  semiplend  majorem  dispescunt. 
•*  Quamvis  verius  sit  juris  Roraani  principiis,  imius  testimonium  plane  non 
**  admittendum  esse  licet  proeclaro  curiae  honore  proefiilgeat ;  adeoque  non 
**  meliorem  esse  conditionem  ejus  qui  semiplene,  quam  ejus  qui  nihil 
*'  probavit."  1  Bentham,  Rat.  Jud.  Ev.  95.  For  a  modem  illustration,  see 
the  Austrian  Penal  Code,  Ch.  x.  Art.  396—414. 
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Chap. VII.  may  bring  himself  either  to  believe  or  to  doubt  almost  any- 
thing.   Millions  have  believed  with  fanatical  eagerness  pro- 
positions which  contradicted  both  their  reason  and  their 
senses ;  and  if  such  things  could  be  connected  with  any  reli- 
gious or  political  question,  it  would  be  possible  to  teach  people 
to  doubt  the  plainest  truths  of  geometry  or  arithmetic.    Since, 
then,  the  habit  of  belief  is  like  other  habits  under  our  own 
control,  the  question  recurs,  to  what  extent  and  under  what 
circumstances  is  it  to  be  cultivated  ? 
Bdicfes-        The  desire  to  act  and  the  desire  to  act  successfully  are 
action,  and  ultimate  facts  in  human  nature;  but  we  are  so  constituted 
trae  belief  j^^it  all  actious  involvo  belief,  and  the  world  is  so  arranged 

to  success.  .  _ 

that  all  successful  action  involves  true  belie£    Hence,  the 
ultimate  reason  for  believing  is,  that  without  belief  men 
cannot  act   And  the  reason  for  believing  what  is  true  is,  that 
without  true  belief  they  cannot  act  successfully;  thus  the 
advantage    derived  from  true  as  distinguished  from  false 
beUef,  and  not  the  bare  fact  that  the  thing  is  true,  is  the 
reason  for  believing  what  is  true.   The  proposition  that  in  the 
reign  of  George  II.  such  a  man  lived  at  such  a  house  in 
London  may  be  perfectly  true,  and  yet  may  be  one  which  it 
is  not  worth  the  while  of  one  person  in  ten  million  to  believe. 
On  the  other  hand,  the  reason  for  believing  the  midtiplication 
table  is  not  its  truth,  but  the  practical  utility  which  it  derives 
from  its  truth.     If  aU  the  affairs  of  life,  moral  and  intel- 
lectual education  included,  could  be  conducted  as  well  by  a 
person  who  believed  that  twice  two  make  six,  as  by  one  who 
believed  that  twice  two  make  four,  there  would  be  no  reason 
for  believing  the  one  proposition  rather    than  the  other. 
Hence,   belief  is  not  a  mere  impression  which  the   mind 
receives  passively  from  the  contemplation  of  facts  external  to 
it,  but  an  active  habit  involving  an  exertion  of  the  will. 
This  not         It  may  be  necessary  to  point  out  that  these  principles  do 
able  to       ^ot  in  any  degree  depreciate  the  importance  or  the  duty  of 
truth.         believing  the  truth ;  they  merely  show  why  the  discharge  of 
the  duty  is  important,  and  how  it  comes  to  be  one.     It  must 
also  be  remembered,  as  an  answer  to  some  obvious  objections 
upon  this  head,  that  the  expediency  of  holding  true  beliefs  is 
quite  independent  of  the  expediency  of  the  existence  of  the 
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thing  believed.     It  is  highly  expedient  to  have  sound  lungs,  Chap.vii. 
but  highly  inexpedient  to  have  any  other  than  a  true  belief 
as  to  the  soundness  of  one's  lungs. 

Belief  being,  or  at  least  involving,  a  positive  act  of  the  Reasons 
mind,  it  follows  that  the  first  question  that  arises  when  any  op^n^onsT^ 
proposition  is  tendered  for  belief  is,  whether  the  person  to 
whom  it  is  tendered  has  any  reason  for  forming  an  opinion 
about  it     If  not,  he  need  neither  believe  nor  disbelieve  it. 
It  may  float  before  his  mind  without  giving  rise  to  any 
opinion  at  aU.    Every  newspaper  contains,  say  ten  or  twenty 
reports  of  trials,  which  thousands   of  readers   glance   over. 
Not  one  reader  in  ten  thousand  thinks  it  worth  his  while  to 
form  anything  that  can  be  described  as  belief  on  the  subject 
of  one  of  them.     From  matters  of  mere  passing  curiosity  up 
to  questions  of  the  deepest  importance  w^hich  may  involve  the 
prospects  of  a  lifetime,  there  is  an  infinite  variety  of  topics  £dl 
of  which  impose  upon  observers  inducements,   of  different 
degrees  of  weight,  to  form  an  opinion.     Whatever  the  subject 
may  be,  universal  experience  shows  that  it  is  always  best  to 
form  a  true  opinion  or  belief,  whatever  may  be  the  apparent  Truth  has 
advantages  of  forming  a  false  one ;  but  experience  also  shows  relations 
that  in  some  cases  the  belief  so  formed  is  worthless,  imless  it  f?  different 

.    .  ,  111  kinds  of 

it  IS  not  only  meant  to  be  true  but  actually  is  true,  whereas  in  opinions, 
others  the  evil  of  forming  no  belief  at  all  is  greater  than  that 
of  running  a  great  risk  of  forming  a  false  belief. 

The  extreme  case  in  the  one  direction  is  that  of  mathema-  niustia- 
tical  science.  If  a  man  studies  mathematics,  he  has  a  reason  ^°"** 
for  forming  an  opinion  as  to  the  truth  of  any  theory  which  he 
happens  to  be  investigating  ;  but  unless  his  belief  is  true,  he 
had  better  have  none  at  aU,  and,  therefore,  he  delays  the 
formation  of  his  opinion  until  he  has  examined  every  possible 
view  of  the  subject.  This  is  the  case  with  every  scientific 
rula  They  are  valuable  only  if,  and  in  so  far  as,  they  are 
true,  and,  therefore,  they  are  believed  only  upon  the  strongest 
grounds.  The  strongest  case  in  the  other  direction  is  the 
case  of  an  important,  but  instantaneous,  resolution.  A  man 
loses  his  way  on  a  mountain.  He  comes  to  a  point  where 
two  roads  meet  of  which  one  will  lead  him  home,  the  other 
will  lead  him  over  a  diff.    If  he  stays  where  he  is,  he  will 
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Chap. VII.  be  frozen  to  death,  and  he  cannot  go  back.  Here  the  evil  of 
not  deciding  at  all  is  greater  than,  or  at  best  is  equal  to,  the 
evil  of  deciding  wrongly.  The  man  must  form  his  opinion 
at  once,  and  on  the  best  grounds  that  he  can  find,  and  act 
upon  it  when  so  formed.  Between  these  two  extremes  may- 
be ranged  all  the  different  affairs  of  life.  In  all  of  them  an 
opinion  has  to  be  formed.  In  all,  some  result  to  be  obtained 
is  the  reason  for  forming  the  opinion.  In  all,  the  object 
desired  is  the  formation  of  a  true  opinion ;  but  it  would  pro- 
bably be  difficult  to  find  any  two  combinations  of  circum- 
stances in  which  the  importance  of  forming  an  opinion,  and 
the  importance  of  forming  a  true  opinion  bore  exactly  the 
same  relation  to  each  other,  or  took  exactly  the  same  relative 
shares  in  the  determination  of  the  mind  to  the  opinion  ulti- 
mately formed. 

Belief  ad-        These  illustrations  show  that  belief  is  a  state  of  mind 

degrees.  admitting  of  all  sorts  of  degrees.  When  the  traveller  is  said 
to  believe  that  the  road  which  he  chooses  is  the  right  one, 
and  when  the  mathematician  is  said  to  believe  in  the  bino- 
mial theorem,  the  word  is  used  to  describe  two  very  different 
states  of  mind,  and  each  differs  widely  from  that  which  would 
be  denoted  by  the  phrase,  "  I  have  thought  a  great  deal  about 
it,  and  I  believe  that  man  cheated  me."  Each  phrase,  how- 
ever, and  all  others  into  which  the  word  "believe"  is  in- 
troduced have  one  meaning  in  common.  This  is  the  con- 
clusion to  which  I  come.  Here  end  my  mental  oscillations. 
Henceforth,  whether  right  or  wrong,  imtil  further  informa- 
tion, I  mean  to  act  upon  this  conclxision  as  a  settled  matter. 
Thus  the  true  meaning  of  belief  is  the  state  of  mind  in 
which  a  man  has  determined,  under  all  the  circumstances  of 
any  particular  case,  to  act  upon  the  assumption  of  the  truth 
of  any  particular  proposition.' 

Bcntham's       Bentham  believed  that  these  degrees  of  belief  could  be 

sc&le  of 

persuasion,  numerically  expressed,  and  that  men  could  say.  My  belief  as 
to  A  is  seven  to  one,  as  to  B  nine  to  two,  and  so  forth.  The 
strict  sense  of  such  expressions  is — I  feel>  as  if  the  event  in 
question  were  one  out  of  eight  or  eleven  contingencies  equally 
probable  in  themselves,  of  which  seven  or  nine  were  favour* 
able  and  one  or  two  unfavourable  to  its  occurrence.    Mental 
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sensations  are  not  definite  enough  as  to  admit  of  being  Chap.  VII. 

measured  so  precisely.    Apart,  however,  from  this,  the  degrees 

of  belief  are  degrees  rather  of  stability  than  of  intensity. 

For  the  moment  the   thought  that   the   road  is  the  right 

one,  is  as  much  present  to  my  mind  and  accepted  by  it,  as 

the  thought  that  the  mathematical  formula  is  correct,  but 

the  one  belief  is  far  more  firmly  lodged  than  the  other,  and 

would  be  less  easily  dispossessed.     The  one  is  a  case  of  stable 

and  the  other  of  unstable  equilibrium,  but  in  each  the  mind 

is  at  rest 

Having  thus  described  the  nature  of  evidence  and  of 
belief,  I  proceed  to  consider  the  great  question  of  the  manner 
in  which  the  one  produces  the  other,  especially  in  judicial 
proceedings. 

III. 

THE  PRODUCTION  OF  BELIEF  BY  EVIDENCE. 

The  evidence  of  a  proposition,  as  I  have  already  observed,  is  Ambiguity 
composed  of  the  facts  put  forward  as  the  grounds  from  which  ^^u    •. 
the  truth  of  the  proposition  is  to  be  inferred.     It  is  the  minor  dencc" 
of  the  syllogism  of  which  the  proposition  to  be  believed  is  the 
conclusion.      For  the  sake   of  simplicity,  I  have   hithei'to 
omitted  to  point  out  a  further  observation  which  arises  upon 
this.     On  all  common  occasions  the  evidence  itself,  and  the 
inference  that  the  evidence  is  true,  are  both  described  as  evi- 
dence.    Thus  it  is  common  to  say — The  question  is,  whether 
A  stole  the  horse?    The  evidence  is  that  he  was  found  in 
possession  of  it  the  night  after  it  was  missed.     The  question 
is  whether  matter  gravitates  in  a  certain  way  ?    The  evidence 
is  that  the  heavenly  bodies  move  in  such  a  manner.     In 
reality,  it  is  not  the  facts  themselves  but  the  assertions  of 
the  witnesses,  the  person  who  saw  the  man  sell  the  horse,  or 
the  scientific  observer  who  looked  through   the  telescope, 
that  are  the  evidence.     The  truth  of  the  proposition  itself 
is  an  inference  from  the  fact  that  he  asserts  it.     Indeed,  the 
fact  that  he  asserts  it,  is  an  inference  drawn  by  the  hearer 
from  certain  impressions  on  his  own  senses  of  sight  and  hearing. 
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formation 
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Relative 
import- 
ance of 
form  and 
substance 
of  infer- 
ence. 


Thus  the  business  of  every  one  who  has  to  form  an  opinion 
on  any  subject  may  be  divided  into  the  following  steps : — 
1.  The  inference  from  the  impressions  on  his  own  senses 
that  the  evidence  exists;  2.  The  inference  from  the  evi- 
dence  to  the  truth  of  the  proposition  asserted;  3.  The 
inference  from  the  truth  of  the  proposition  asserted  to  the 
truth  of  the  opinion  to  be  formed.  The  rules  for  drawing 
correct  inferences  are  the  subject-matter  of  logic,  and  thus 
the  question  in  what  cases  evidence  ought  to  produce 
belief  is  a  purely  logical  question,  in  so  far  as  it  depends 
upon  the  form  of  the  inferences  drawn.  Logic,  however, 
can  give  no  help  whatever  as  to  the  substance  of  the  in- 
ferences themselves.  Assume  that  what  the  witnesses  say  is 
true,  and  logic  will  enable  you  to  arrange  their  statements  in 
a  symmetrical  shape,  and  to  show  how  far  they  will  support 
the  averments  which  form  the  conclusion  ultimately  to  be 
drawn;  but  logic  has  nothing  to  do  with  the  probative  force 
of  evidence.  A  B  says,  I  was  at  such  a  place  on  such  a  day. 
Logic  will  show  the  bearing  of  this  fact.  It  will  assign  its 
place  in  the  midst  of  a  number  of  other  facts,  but  it  con- 
tributes nothing  towards  the  decision  of  the  question,  whether 
or  not  the  fact  existed. 

The  relative  importance  of  the  formal  and  the  substantial 
parts  of  inferences  dififers  widely  in  different  subjects  of 
inquiry,  and  this  circumstance  establishes  one  of  the  leading 
distinctions  between  the  ways  in  which  such  inquiries  are 
carried  on.  Li  scientific  inquiries  the  substantial  part  of 
the  inference,  the  inference  from  the  assertion  to  the  truth  of 
the  assertion,  is  seldom  matter  of  doubt,  though,  on  the  other 
hand,  the  process  of  observation,  the  inference  from  the  impres- 
sions on  the  senses  to  the  existence  of  that  to  which  they  tes- 
tify, is  one  of  great  delicacy.  The  formal  part  of  the  inference — 
the  question,  What  do  the  facts  prove?  is  matter  of  the  greatest 
possible  intricacy,  and  makes  on  the  understanding  the  largest 
demands  which  it  can  be  called  upon  to  sustaia  That  on 
particular  occasions  and  under  particular  circumstances,  dew 
did  appear  on  substances  exposed  in  the  open  air,  are  facta 
which  there  is  no  difficulty  in  believing  on  the  bare  statement 
of  any  intelligent  observer.    How  these  facts  are  to  be  woven 
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together,  and  what  is  the  conclusion  to  be  drawn  from  them  ghaf.vii. 
are  questions  which  tax  the  powers  of  the  greatest  philo- 
sophers. That  A  cannot  have  stolen  a  sheep  at  Derby  at  the 
moment  when  B  saw  him  at  York  is  self-evident,  but  whether 
or  not  we  are  to  infer  that  A  was  at  York  from  the  fact  that 
B  says  he  was  at  York,  is  often  a  question  of  great  nicety. 
Each  question  is  generally  described  as  a  question  of  evi- 
dence. In  perfect  strictness,  the  only  evidence  in  either 
case  consists  of  the  impressions  on  the  senses  of  the  person 
forming  the  opinion,  from  which  he  infers  the  existence  of 
the  facts  which  serve  as  the  foundation  for  the  subsequent 
inferences.  As  the  inference  from  sensation  to  existence  is 
one  which  is  cdmost  always  drawn  without  question  (except 
in  some  cases  of  philosophical  inquiry),  the  thing  inferred  to 
exist  and  to  have  been  inspected,  or  the  words  inferred  to 
have  been  spoken — the  knife  produced  in  court,  the  fact  that 
A  says,  "  I  saw  B," — may  be  described  as  the  evidence,  and 
the  rest  as  inferences  from  such  evidence. 

It  must,  however,  be  observed  that  in  the  process  of  forming  inferences 
an  opinion,  inferences  once  accepted  become  the  foundation  a  fo^^ 
for  new  inferences.     From  your  assertion  that  A  B  was  at  tion  fo' 
York,  I  infer  that  he  really  was  at  York.     From  the  feet 
that  he  was  at  York,  I  infer  that  he  was  not  at  the  same  time 
in  Londoa      From  the  fact  that  he  was  not  in  London,  I 
infer  that  he  did  not  steal  the  horse  which  at  that  time  was 
stolen  in  London. 

Thus  the  process  of  producing  belief  by  evidence  may,  for 
practical  purposes,  be  said  to  consist  of  two  steps : — 

1.  The  inference  from  the  evidence  to  the  truth  of  that 
which  it  asserta 

2.  The  inference  from  the  fact  asserted  to  the  opinion  to  be 
formed. 

Each  of  these  I  shall  consider  in  its  turn. 

INFERENCE  FROM  THE  FACT  THAT  THE  EVIDENCE  IS  GIVEN  TO 

THE  TRUTH  OF  WHAT  IS  ASSERTED. 

Evidence  consists  either  of  things  submitted  to  the  senses  Evidoice 

18  verbftl  or 

of  the  person  who  judges  of  it,  or  of  statements  addressed  to  material. 
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Chap.vIL  him  by  other  persons.     It  may,  then,  be  classified  as  material 

or  verbal. 
Material         Material  evidence  consists  in  the  exhibition  of  a  particular 
tnjstwor-     ^^®  ^^  ^  general  rule ;  from  which  the  inference  is,  that  the 
thy  conclusion  indicated  by  the  general  rule  applies  to  that  case. 

A  footmark  on  a  piece  of  clay  is  dug  out  and  exhibited  to  a 
jury.  A  scientific  man  finds  a  piece  of  flint  in  the  shape  of 
an  axe-head.  The  jury  infer  that  a  boot  or  shoe  of  the  same 
shape  as  the  mark  was  pressed  on  the  clay.  The  scientific 
man  infers  that  some  intelligent  agent  hewed  the  flint  into 
the  shape  in  which  he  finds  it.  Such  inferences  as  these 
admit,  in  general,  of  no  doubt  at  all ;  for  the  rules — the  tacit 
major  propositions — are  perfectly  explicit,  and,  as  far  as  we 
know,  universally  true.  Hence  material  evidence  is  always 
tiTistworthy  as  far  as  it  goes, 
and  per-  Material  evidence  has  the  further  advantage  of  being  per- 
^^^'^^  manent.  The  footmarks  of  a  creature  which  lived  millions  of 
ages  ago  are  as  good  evidence  of  the  fact  that  some  hard  sub- 
stance of  that  shape  was  impressed  on  that  substance  when  it 
was  soft,  as  they  were  at  the  time  when  they  were  made, 
but  of  nai>  On  the  other  hand,  material  evidence  goes,  in  general,  a 
row  range.  ^^^  j||.^2e  way.  Unless  there  is  something  to  connect  the 
footstep  with  the  question  at  issue — unless  there  is  something 
to  mark  the  date  of  the  construction  of  the  axe-head,  the  fact 
that  they  were  mechanically  produced  is  of  very  little  value. 
In  some  cases,  indeed— as  in  inquiries  into  the  design  of  a 
machine,  or  into  the  results  of  geology — ^there  may  be  a  mass 
of  material  evidence,  which  can  be  put  together  without  the 
intervention  of  verbal  testimony ;  but  in  judicial  inquiries  it 
is  on  verbal  evidence  that  the  stress  of  the  case  rests.  Hence 
the  question,  In  what  cases  ought  we  to  infer  the  truth  of  the 
matter  asserted  from  the  fact  that  it  is  asserted  ?  generally 
comes  to  mean.  In  what  cases  ought  we  to  believe  human  tes- 
timony ?  When  ought  a  man  to  be  believed  who  says,  I  saw, 
or  heard,  this  or  that  ? 
Credit  due  In  considering  the  question,  the  observations  already  made 
to  verbal     ^  ^  ^^  nature  of  belief  must  be  borne  in  mind.     In  order 

testimony 

depends      to  warrant  belief  there  must  be  some  reason  for  forming  an 
^^  opinion.     The  great  majority  of  statements  which  are  made 
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we  cannot  properly  be  said  to  believe  or  disbelieve.  We  re-  Chap. VII. 
member  them  more  or  less  distinctly  for  a  longer  or  shorter 
sx)ace  of  time.  At  any  rate,  if  we  do  believe  them,  our  belief 
is  in  a  state  of  such  unstable  equilibrium  that  it  may  be 
compared  to  a  stick  leaning  against  a  wall,  and  liable  to  be 
thrown  down  by  the  first  thing  that  touches  it. 

Suppose  that  the  motive  for  forming  an  opinion  is  having  conse- 
taken  the  juryman's  oath  to  give  a  true  verdict ;  that  instead  beUc^g^ 
of  simply  saying,  a  man  swears,  "  I  saw  this  happen  ;"  that  i*« 
his  cross-examination  detects  no  inconsistency,  and  suggests 
no  specific  reason  for  believing  him  to  be  prejudiced,  or  un- 
worthy of  credit,  ought  he,  in  this  case,  to  be  believed  ?  No 
doubt  the  grounds  specified  are  all  reasons  for  belief,  but  it 
would  be  too  much  to  say  that  they  ought  always  to  produce 
it.  The  consequence  of  believing  the  evidence  may  be  the 
utter  ruin  of  the  person  accused.  The  circumstances  may  be 
such  that  there  is  no  check  on  the  witness,  and  no  power  to 
obtain  any  further  evidence  on  the  subject.  Under  these  cir- 
cumstances juries  may,  and  often  do,  acquit.  They  may  very 
reasonably  say,  We  do  not  attach  such  credit  to  the  oath  of 
a  single  person,  of  whom  we  know  nothing,  as  to  be  willing  to 
destroy  another  person  on  the  strength  of  it.  This  case  arises 
where  the  fact  deposed  to  is  a  passing  occurrence — such  as  a 
verbal  confession  or  a  sexual  crime — leaving  no  trace  behind 
it,  except  in  the  memory  of  an  eye  or  ear-witness. 

Again,  the  thing  deposed  to  may  be  highly  improbable.  Proba- 
Apparently  credible  witnesses  have  stated  in  print  things  g^tement 
which  probably  hardly  one  of  their  readers  believed.  Mr. 
Home,  the  spiritualist,  asserted  that,  on  a  particular  occasion, 
and  in  the  presence  of  specified  persons,  he  was  raised  into 
the  air  without  the  intervention  of  material  means.  Two  of 
the  persons  said  to  be  present  confirmed  his  statement  in  the 
most  positive  and  circimistantial  way.  If  all  these  swore  to 
the  story,  and  on  cross-examination  no  contradiction  were 
detected,  and  no  other  explanation  than  that  of  the  agency 
of  spirits  suggested,  who  would  believe  it  ? 

These  illustrations  appear  to  prove  that  the  dead  weight,  so  Dead 
to  speak,  of  human  testimony  is  limited.     There  are  some  J^^ony. 
things  which  ordinary  people  will  not  believe  merely  because 
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Chap. VII.  another  person  says  he  saw  them  happen,  even  though  that  per- 
son may  have  had  ample  opportunities  of  observation,  though 
he  may  be  'under  the  weightiest  sanctions  as  to  truth,  and 
though  no  specific  reason  for  doubting  him  can  be  suggested. 
The  justification  of  this  is,  that  the  power  of  lying  is  unli- 
mited, the  causes  of  lying  and  delusion  are  numerous,  and 
many  of  them  are  unknown,  and  the  means  of  detection  are 
limited. 
Accumula-  Suppose,  however,  that  instead  of  one  witness,  as  in  the 
t^ony.*^  first  case,  or  three  witnesses,  as  in  the  second,  the  number 
were  greatly  increased.  Suppose  five  people  swore  that  they 
had  witnessed  the  supposed  crime,  or  heard  the  supposed  con- 
fession ;  or  that  twenty  men,  eminent  for  their  scientific  and 
mechanical  knowledge,  were  to  testify  to  the  fact  that  a  man 
did  float  about  in  the  air,  and  that  there  were  no  visible 
means  by  which  he  was  enabled  to  do  so,  the  case  wotQd  be 
altered.  As  to  the  crime,  or  confession,  no  jury  would  hesi- 
tate ;  as  to  the  floating  in  the  air,  they  might  be  incredulous, 
or  they  might  be  overpowered  rather  than  converted.  If  so, 
they  would  probably  act  upon  the  supposition  of  its  truth ; 
but  as  the  matter  receded  into  the  distance,  as  the  impression 
made  on  their  imagination  by  the  succession  of  respectable 
men  all  affirming  the  same  thing  grew  weak  and  faint,  in  the 
course  of  years,  they  would  cease  to  believe  that  the  event 
really  occurred,  especially  if  it  were  neither  repeated  nor 
explained. 
Nature  of  It  must  also  be  observed  that  the  nature  of  the  issue  would 
w««f/r^  have  much  to  do  with  the  belief  of  the  evidence.  Sup- 
bandi,  pose,  first,  that  a  man  were  being  tried  for  murder,  and  his 
defence  was  an  alihiy  to  the  effect  that  he  was  one  of  the 
party  who  witnessed  this  strange  event;  and  suppose,  on 
being  cross-examined,  to  their  credit,  each  of  the  witnesses 
affirmed  it ;  next,  suppose  that  the  murder  was  alleged  to 
have  taken  place  in  the  room  where  the  event  occurred,  and 
that  the  assertion  that  it  did  occur  was  made  by  the  witnesses 
for  the  Crown  on  their  cross-examination.  The  belief  of  the 
jury  would  obviously  be  obtained  by  fewer  witnesses  in  the 
first  case  than  in  the  second,  because  the  prisoner  is  entitled 
to  the  benefit  of  a  doubt ;  and  it  might  so  happen  that  the 
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very  same  evidence  which  would  be  believed  in  the  one  case  Chap.vii. 
would  be  disbelieved  in  the  other. 

Numerous  circumstances  aflTect  the  credit  of  verbal  testi-  Weight  of 
mony  which  cannot  possibly  be  weighed  or  measured.    A  to^(^dit 
man  falls  into  a  contradiction  in  cross-examination.    He  dis-  ca^®*^ 

measured. 

plays  animus,  he  admits  discreditable  facts ;  he  give  his  evi- 
dence in  a  shufl^ymg  manner ;  he  appears  stupid,  and  the  case 
is  one  in  which  some  delicacy  of  observation  was  required. 
The  importance  of  aU  or  any  of  these  circumstances  may  vary 
indefinitely.  They  may  utterly  discredit  the  evidence,  they 
may  be  imimportant,  or  they  may  have  any  intermediate 
degree  of  importance. 

It  follows  from  this  that  the  question  in  what  instances  Kesult— 
verbal  testimony  ought  to  be  believed,  cannot  be  answered  in  able^D^ 
general  terms.     The  consequence  of  the  belief,  the  probability  stant  rela- 
of  the  evidence,  and  the  number  of  witnesses,  must  all  be  tween  ver- 
taken  into  account.     The  only  way  of  testing  the  value  of  ^^^^^ 
verbal  evidence  is  by  direct  experiment.     Put  twelve  men  truth, 
into  a  box,  and  see  whether,  on  the  whole — and  having  re- 
gard to  all  the  circumstances  of  the  particular  case — ^they  will 
act  upon  the  supposition  of  its  truth.     Every  grown-up  man 
who  is  engaged  in  the  common  affairs  of  life,  has  to  be  con- 
sidering all  day  long  whether  statements  wliich  he  hears  are 
true  or  false.     In  private  conversation,  in  every  kind  of  busi- 
ness, in  aU  reading  which  goes  beyond  mere  amusement,  the 
question,  Is  this  true?  continually  suggests  itself;  and  in  this 
way  every  one  insensibly  lays  up  in  his  own  mind  a  set  of 
general  opinions,  which  form  the  major  propositions  of  the  syl- 
logisms, of  which  the  minors  are  evidence.     It  is  in  this  way 
that  all  the  business  of  life  is  transacted ;  and  the  adminis- 
tration of  justice,  criminal  and  civil — though  highly  impor- 
tant business — is  transacted  on  the  same  principles  as  other 
important  matters. 

One  or  two  points  in  the  foregoing  discussion  require  far-  Objection 
ther  comment.     It  is  often  said  that  the  mere  improbability  ™b^,. 
of  a  statement  cannot  afford  a  reason  for  not  believing  it,  if  Hty  ia  not 
the  witnesses  are  numerous  and  respectable.     "  Mere  impro-  fofdia^ 
"  bability,"  says  Mr.  Starkie,*  "  can  rarely  supply  a  sufficient  ^^»^ 

»  Sterkie  on  Ev.  888. 
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Chap. VII.  "  ground  for  disbelieving  direct  and  unexceptionable  witnesses 
"  of  the  fact,  where  there  was  no  room  for  mistake."  To  this 
may  be  added  the  remark  of  Bishop  Butler  *  "  There  is  a  very 
Mi^^tor-  "  strong  presumption  against  common  speculative  truths,  and 
kic  and  "  against  the  most  ordinary  facts  before  the  proof  of  them, 
Butlwon  "  which  yet  is  overcome  by  almost  any  proof.  There  is  a  pre- 
probabi-     «  sumption  of  millions  to  one  against  the  story  of  Caesar,  or 

"  of  any  other  man." 
Meaning  These  observations    require  notice.     Indeed,  the  words 

blbilFty "  "  probable"  and  "  improbable,"  occur  so  frequently  in  discus- 
and  "like-  sions  on  this  subject,  that  it  is  essential  to  understand  clearly 
in  what  sense  they  are  used.  The  form  of  the  word  pro- 
bability itself  in  this,  as  in  all  cases,  is  most  instructiva 
Probable  ought  to  mean,  in  its  abstract  sense,  capable  of 
being  proved,  and  this  is  its  appropriate  meaning.  Thus, 
improbable  would  mean,  difl&cult  to  prove,  and  probable,  used 
in  the  affirmative  or  emphatic  sense,  would  mean,  "  easy  to 
prove."  The  word  Likely  is  almost  identical  in  meaning 
with  the  word  Probable,  and  throws  much  light  on  it.  It  means 
an  event  like  other  events.  When  a  man  says,  "  I  saw  A  B 
walking  in  the  Strand,"  and  the  answer  is,  "  Very  likely,"  the 
two  phrases  mean  upon  the  whole,  "  Many  men  walk  in  the 
Strand,  and  the  alleged  fact  that  A  B  walked  there,  is  very 
like  the  other  known  facts  on  that  subject."  So  if  the  answer 
were  "Very  probably,"  the  meaning  would  be,  "I  should 
easily  be  led  to  believe  that  the  fact  was  so."  To  the  question. 
Why  should  you  be  easily  led  to  believe  it  ?  no  better  answer 
could  be  given  than.  Because  it  is  likely,  that  is.  Because  it  is 
like  other  events  to  which  I -am  accustomed,  and  my  expe- 
rience is  that  human  events  have  a  generic  resemblance  to 
each  other,  all  of  them  being  eflfects  of  analogous  and  con- 
tinuing causes. 
Use  of  the       Each  of  the  words  Probability  and  Likelihood,  involves 

ivords 

Probable     ^^  existence  of  some  degree  of  ignorance  in  reference  to  the 

and  Likely  gubjcct  to  which  they  are  applied.     The  contention  that  an 

ignorance,   assertion  requires  little  evidence  to  be  believed,  admits  that 

it  requires  some.     The  remark  that  it  is  likely,  or  that  it  is 

like  other  assertions  known  to  be  true,  indicates  that  the 

•  Analogy,  Part  II.  ch.  iL  s.  8. 
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person  who  makes  the  remark  is  looking  out  for  evidence  Chap.vII. 

of  its  truth.      The   ignorance   to    the   existence   of  which 

the  words  Probable  and  Likely,  testify,  is  ignorance  of  all 

the  circumstances  attendant  upon   and   subsidiary  to  those 

which   are  explicitly  asserted  to   exist.     For  instance,   the 

assertion  that  a  man  living  in  London  was  seen  walking  in 

the  Strand  at  such  an  hour,  is  as  it  stands,  both  probable 

and  likely.     By  adding  other  circumstances  it  may  become 

highly  probable  and  exceedingly  likely,  or  most  improbable 

and  altogether  unlikely.     For  instance,  add  the  fact  that  at 

the  time  in  question  the  person  seen  usually  took  the  road 

in  question  to  his  place  of  business,  and  the  allegation  that 

he  was  so  seen  on  the  particular  day  in  question,  becomes  in 

the  highest  degree  probable  and  likely.     Add,  on  the  other 

hand,  the  fact  that  on  the  day  before,  he  sailed  for  America, 

and  the  firat  assertion  becomes  improbable  and  imlikely  in 

the  highest  degree.     Hence  probability  and  likelihood  are,  so 

to  speak,  provisional  words.     They  mean  nothing  more  than 

that  the  assertions  now  before  us,  and  as  they  stand,  state 

facts  which  we  should  be  easily  persuaded  to  believe,  unless 

and  until  other  facts  of  a  contrary  nature  were  brought  to 

light ;  and  that  the  reason  why  we  should  be  easily  brought 

to  believe  them  is,  that  they  generically  resemble  the  common 

course  of  human  affairs. 

These  observations  show  why  the  improbability  of  a  state-  Why  im- 
ment  is  a  reason  for  not  believing  it,  and  may  be  a  reason  so  ^[*^  story 
strong  that  every  individual  and  every  jury  would  in  practice  "  ^  f^"* 
be  determined  by  it.     There  are  large  and  most  important  nef. 
departments  of  human  affairs  respecting  which  we  have  much 
precise  and  valuable  knowledge.     For  instance,  we  know  that 
twice  two  make  four.     That  is  to  say,  our  own  experience, 
and  all  the  evidence  that  we  can  find  of  the  experience  of 
others,  not  only  asserts  but  assumes  that  whenever  any  two 
things  were  put  into  juxtaposition  with  any  other  two  things, 
nothing  else  being  put  with  them,  the  result  was  four  things. 
Suppose  credible  witnesses  asserted  that  two  oranges  being 
added  to  two  oranges,  the  result  of  that  operation  was  five 
oranges,  no  one  would  believe  them.     They  woidd,  indeed, 
readily  believe  that  five  oranges  appeared,  but  the  presumption 
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Chap.VIL  would  be  that  the  fifth  was  introduced  by  some  conjuring 
trick.  No  mere  explicit  assertion  as  to  an  isolated  occur- 
rence, other  things  remaining  the  same,  would  counter- 
balance this.  If,  on  the  other  hand,  we  could  by  some  means 
establish  a  communication  with  a  distant  planet,  and  if  every 
one  who  went  there,  and  every  one  who  came  from  thence 
here,  asserted  that  the  relations  of  number  which  prevail  here 
did  not  prevail  there,  that  the  result  of  putting  two  and  two 
together  always  was  that  five  appeared,  that  all  business  was 
transacted  and  all  accounts  kept  on  that  principle,  and  if  this 
were  corroborated  in  a  thousand  incidental  ways — ^by  the 
production  of  books,  the  structure  of  language,  &c.,  mankind 
at  large  might  be,  in  time,  convinced  that  in  that  other  world 
twice  two  made  five.  Such  a  discovery  would  change  all  ante- 
cedent probabilities  as  to  statements  involving  number,  but 
the  abstract  possibility  of  its  being  made  at  some  future  time 
does  not  in  the  meantime  affect  the  difficulty  of  proving  that 
twice  two  make  five  in  any  particular  instanca  Particular 
assertions  must  always  be  viewed  in  relation  to  the  existing 
state  of  knowledge,  and  unless  they  can  be  in  some  way  con- 
nected with  or  explained  by  reference  to  principles  already 
established,  they  neither  are  nor  ought  to  be  believed.  The 
Christian  miracles  would  no  doubt  be  incredible  to  an 
atheist.  They  are  credible  to  Christians  because  Christians 
believe,  on  other  grounds,  in  a  cause  capable  of  producing 
them,  namely,  the  existence  of  a  God  able  and  likely  on 
certain  occasions  to  be  willing  to  perform  them,* 

The  cases  commonly  put  of  improbabilities  which  turned  out 

*  It  is  difficult  to  pass  without  observation  the  famous  question  of  Hume's 
Essay  on  Miracles.  The  point  at  which  Hume  was  at  issue  with  Christianity 
was  not  so  much  his  view  about  miracles  as  his  conception  of  the  Divine  cha- 
racter. Hume  would  have  admitted  that  the  will  of  God  was  a  cause  adequate 
to  produce  a  miracle,  but  he  denied  that  men  can  ever  know  that  such  a  will 
exists.  His  words  are :  **  Though  the  Being  to  whom  the  miracle  is  ascribed 
**  be  in  this  case  Almighty,  it  does  not  upon  that  account  become  a  whit  more 
"  probable,  since  it  is  impossible  for  us  to  know  the  attributes  or  actions  of  such 
**  a  Being  otherwise  than  by  the  experience  which  we  have  of  his  productions 
"in  the  usual  course  of  nature," — Essays^  II.  146,  ed.  1793.  In  the  Essay  on 
a  particular  Providence,  the  same  thought  is  elaborately  worked  out  Paley's 
answer  to  Hume  is  based  on  the  assumption  of  the  existence  of  God.  He 
sums  it  up  thus  :  "  In  a  word,  once  believe  that  there  is  a  God,  and  miracles 
are  not  improbable." 
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to  be  true,  are  all  cases  in  which  evidence  to  show  that  the  chap.vii. 
apparent  improbability  was  not  a  real  one,  might  have  been  Cases  of 
and  was  not  given.     In  the  absence  of  such  evidence  those  we^^^g^ 
who  disbelieved  them  did  right     If  the  Dutch  ambassador  ^om 
had  performed  one  or  two  simple  experiments  he  might  have  the  event 
put  the  King  of  Siam  in  the  wrong  in  refusing  to  believe  in  ^^x^®* 
ice,  but  if  the  king  was  wrong  in  refusing  to  believe  him  on  of  Siam*s 
his  bare  word,  he  would  have  been  equally  wrong  in  refusing  *^^^ 
to  believe  him  if  he  had  said  that  in  Holland  fire  did  not 
bum,  or  that  twice  two  made  fiva     Who  would  or  ought  to 
have  believed  a  man  forty  years  ago  who  said,  "  I  can  com- 
municate with  New  York  in  a  second,"  and  would  not  or 
could  not  make  his  statement  probable,  by  showing  how? 
The  fault  of  those  who  would  not  believe  in  railways  was 
not  that  they  refused  to  believe  a  story  opposed  to  experience, 
but  that  they  did  not  understand  what  their  experience  was. 
They  did  not  disbelieve  an  improbable  story.    They  failed  to 
see  what  was  probabla     Ought  a  committee  to  have  passed 
the  Manchester  and  Liverpool  Bailway  Bill  on  the  bare  unex- 
plained assertion  of  Stephenson  that  he  had  made  an  engine 
which  could  run  twenty  miles  an  hour  ? 

The  objection  that  very  ordinary  proof  will  overcome  a  Bishop 
presumption  of  millions  to  one,  is  based  upon  a  confusion  ^v-^ff.'* 

r  r  »  r  objection 

between  probabilities  and  chancea  The  probability  of  an  confounds 
event  is  its  capabiHty  of  being  proved.  Its  chance  is  the  \^f' 
numerical  proportion  between  the  number  of  possible  cases  chances : 

illnafna 

— supposed  to  be  equally  probable — favourable  to  its  occur-  tionsofthe 
rence;  and  the    number  of  possible  cases  unfavourable  to  ^istinc- 

*  tions  be- 

its  occxurence.  The  chance  that  a  particidar  hand  at  whist  tween 
will  consist  entirely  of  trumps,  is  as  one  to  many  hun-  ^^' 
dreds  of  millions.  The  probability  that  a  man  did  hold 
thirteen  trumps  on  a  given  occasion  is  precisely  the  same 
as  that  he  held  any  other  thirteen  carda  It  is  as  easy  to 
prove  the  one  proposition  as  to  prove  the  other.  No  one 
ought  to  doubt  the  evidence  of  a  trustworthy  person,  who 
said,  "  I  played  at  whist  with  such  a  man,  and  he  held  all  the 
trumps."  If  the  assertion  were,  spades  being  trumps,  he  held 
the  queen,  knave,  and  six  of  trumps ;  five  specified  clubs ;  four 
specified  diamonds ;  and  the  ace  of  hearts  ;  it  would  never 
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Chap.VIL  occur  to  any  one  to  doubt  it,  yet  there  is  no  reason  for  believ- 
ing the  one  assertion  rather  than  the  other,  except  indeed 
that  the  one  story  is  more  likely  to  be  falsely  invented  than 
the  other,  because  there  would  be  more  pleasure  in  telling  it. 
The  chance  that  at  ten  in  the  morning  of  the  15th  of  April, 
1873,  John  Smith  and  William  Clark,  dressed  respectively  in 
clothes  of  a  certain  colour,  and  having  in  their  pockets  watches 
bearing  a  certain  maker's  name,  and  particular  numbers,  will 
not  be  sitting  opposite  each  other  in  the  east  comers  of  a 
second-class  carriage  numbered  9,425,  in  the  North- Western 
Eailway,  three  miles  from  Watford,  talking  about  the  doctrine 
of  chances  is  as  infinity  to  one.  The  odds  against  it  are  at  least 
as  great  as  the  odds  against  a  dead  man's  coming  to  life.  Yet 
there  is  no  improbability  in  the  one  event,  and  the  very  greatest 
in  the  other.  The  chance  of  an  event  may  remain  unchanged 
when  our  knowledge  respecting  the  relevant  facts  varies  in- 
definitely. I  know  that  a  bag  contains  balls  which  are  either 
red  or  white.  It  is  an  even  chance  whether  any  particular 
ball  drawn  out  will  be  red  or  white,  yet  there  may  in  fact  be 
a  thousand  red  balls  and  only  one  white  one.  I  know  that 
the  bag  contains  one  ball  of  each  colour.  The  chance  is  still 
even.  I  know  all  the  causes  which  can  effect  the  result ;  I 
know  the  collocations  of  all  the  relevant  facts,  i>ositive  and 
negativa  The  chance  is  gone.  Chance  is  independent  of 
evidence.  Probability  is  the  principal  element  in  determining 
its  value.  Chance  in  general  refers  to  future  events,  but  it  may 
also  refer  to  past  events,  of  which  there  is  either  no,  or  no 
accessible,  evidence.  In  the  absence  of  all  evidence  on  the 
subject  the  chance  that  a  man  has  held  a  particular  hand  at 
whist  is  the  same  as  the  chance  that  he  wUl  hold  it  before  the 
cards  are  dealt. 
Mathema-  This  inquiry  into  the  nature  of  probability  and  chance 
nuites  of  ^  important  for  another  purpose  connected  with  the  subject 
weight  of    of  evidence.     Attempts  have    often   been    made  to    form 

eviQcncc 

mathematical  estimates .  of  the  weight  of  evidence.  It  is 
said,  for  instance,  if  two  witnesses  whose  credibility  is  as  ten 
to  one  each,  join  in  affirming  a  thing,  their  united  affirma- 
tion is  worth  a  hundred  to  one,  on  the  same  principle  that 
the  odds  against  throwing  six  twice  running  are  thirty-five 
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to  one  before  the  first  throw.  The  objection  to  all  such  Chap.vii. 
arguments  is  that  they  apply  mathematics  to  an  inappro- 
priate subject  The  proper  meaning  of  the  phrase,  "  It  is  ten 
to  one/  is  that  there  are  eleven  equally  probable  events, 
of  which  ten  are  favourable  and  one  unfavourable.  The 
assertion,  *'  It  is  ten  to  one  that  he  will  speak  the  truth," 
ought  to  mean  there  are  eleven  things  which  he  is  equally 
likely  to  say,  ten  of  which  are  true,  and  one  false.  In 
feet,  it  does  mean,  *'I,  the  observer,  expect  that  he  will 
speak  the  truth  as  much  as  I  shoidd  expect  to  draw  a 
white  ball  out  of  a  bag  containing  ten  white  balls  and  one 
black  one."  The  state  of  the  observer's  opinions  can  have 
nothing  to  do  with  the  event,  otherwise  a  horse  might  be 
prevented  from  winning  a  race  by  the  state  of  the  odds  against 
him.  Hence  the  observation  that  two  such  witnesses  are  ten 
times  as  good  as  one,  three  ten  times  as  good  as  two,  and  four 
ten  times  as  good  as  three,  is  incorrect.  In  the  first  place, 
siich  witnesses  cannot  be  had,  for  the  value  of  one  witness 
cannot  be  measured,  and  in  the  next,  the  relative  value  of  one, 
two,  or  three,  depends  entirely  on  circumstances  which  cannot 
be  numerically  expressed.  Who  would  say  that  sixteen  such 
witnesses  were  ten  times  as  good  as  fifteen  ?  Their  relative 
value  is  measured  by  the  relation  between  the  effects  which 
they  produce.  Would  sixteen  witnesses  produce  ten  times  as 
much  conviction  as  fifteen  ? — if  not,  the  mathematical  estimate 
fails.  The  importance  of  the  concurrence  of  testimony  depends 
on  the  fact  that  the  separate  items  are  independent  of  each 
other,  and  this  can  seldom  be  the  case  where  two  men  speak 
to  the  same  fact.  It  is  otherwise  where  the  evidence  is 
material  On  the  scene  of  a  robbery  there  are  found  a  hat, 
footmarks,  and  a  knifa  Each  of  these  is  traced  to  the  prisoner. 
The  united  force  of  the  three  facts  is  obviously  much  greater 
than  the  force  of  any  one.  Whether  it  is  equal  to  the  sum,  or 
to  the  product  of  the  three,  appears  to  me  a  hopeless  and  not 
a  profitable  inquiry.  It  is  impossible  to  say  whether  such  facts 
are  really  independent  or  not.  If  a  man  put  on  another's 
shoes  to  commit  a  robbery  (which  has  been  done  before  now), 
he  might  also  take  his  hat  and  knife  to  strengthen  the  evi- 
dence against  him. 

s 
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INFERENCE  FROM  THE  FACTS  INFERRED  TO  BE  TRUE,  TO  THE 
TRUTH  OF  THE  CONCLUSION  IN  ISSUE. 

Chap.VIL      The  second  step  which  the  jury  have  to  take,  after  consider- 

Combina-    ing  whether  the  evidence  is  to  be  believed,  is  to  put  it 

fects  together,  and  see  what  is  the  inference  to  which  it  leads. 

matter  *f  *  •'^^^  ^®  ^  hAYQ  before  observed,  is  a  question  of  logic,  and  to 

logic.         discuss  the  subject  in  all  its  bearings  it  would  be  necessary 

to  write  a  treatise  on  that  art.     It  will  be  enough  on  the 

present  occasion  to  make  some  observations  on  one  branch 

of  it — ^namely,  the  peculiarities  of  inferences  firom  and  to 

particular  transient  facts,  of  which  the  evidence  is  limited 

in  quantity,  and  which  cannot  be  verified  by  experiment 

Principles    The  diflference  between  inferences  of  this  kind,  and  those 

app^ble  which  relate  to  general  rules  capable  of  being  verified  by 

to  judicial   experience  lies  neither  in  principle  nor  in  form,  but  in 

inferences         *^  r  r  > 

from  single  the  character  of  the   major  proposition.     When  the  con- 
^^  elusion  relates  to  a  scientific  subject,  the  major  is  generally 

capable  of  being  expressed  in  an  explicit  shape,  with  all 
necessary  qusdifications,  and  thus  it  can  be  clearly  seen 
what  is  the  just  conclusion  from  the  minor.  For  instance 
let  the  question  be.  What  is  the  distance  of  a  thunder-cloud  ? 

Iilustra-      The  evidence  is  that  there  was  an  interval  of  ten  seconds 

A* 

between  the  flash  and  the  thunder.  The  argument  will  be, 
sound  travels  1,250  feet  a  second.  The  noise  of  the  thimder 
travelled  horn  the  cloud  to  my  ear  in  ten  seconds.  Therefore 
the  cloud  was  12,500  feet  offi 

Let  the  question  be,  whether  a  man  is  guilty  of  theft.  The 
evidence  is  recent  possession  of  the  property,  an  improbable 
and  unproved  account  of  it,  and  lies  on  apprehension.  Here 
the  syllogisms  are — 

1.  Men  found  in  possession  of  stolen  goods  soon  after  the 
thefts  are  generally  the  thieves. 

A  B  was  found  in  possession  of  a  stolen  watch  soon  after 
the  theft. 

Therefore  A  B  has  on  him  a  mark  frequently  found  in 
thieves. 
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2.  Men  who  give  improbable  accounts  of  property  in  their  Chap.vii. 
possession,  which  they  do  not  prove  when  it  is  their  interest 
to  do  so,  have  frequently  dealt  with  it  dishonestly ;  the  fre- 
quency is  proportioned  to  the  improbability  of  the  account, 
and  the  extent  of  their  interest  and  opportunity  to  prove  it. 

A  B  has  given,  &c. 

Therefore  A  B  has  on  him  a  second  mark  frequently  found 
in  thieves,  the  distinctiveness  of  which  is  proportioned  to  the 
improbability  of  the  account,  his  interest  to  prove  it,  and  the 
ease  with  which,  if  true,  it  could  be  proved. 

8.  Men  who  tell  lies  on  their  apprehension  are  generally 
guilty  of  the  crime  with  which  they  are  charged. 

A  B,  &c. 

Therefore  A  B  has  on  him  a  third  mark  frequently  found 
in  guilty  persons. 

The  reason  why,  in  the  case  of  the  thunder,  the  major  is  Reason  of 
definite  and  the  conclusion  precise,  whilst  in  the  case  of  the  tinction. 
stolen  goods  both  the  major  premiss  and  the  conclusion  are 
-wanting  in  precision,  is  that  the  proposition  that  sound  travels 
at  a  certain  rate  may  be  investigated  to  any  extent,  and  that 
by  the  help  of  experiment  any  required  amount  of  evidence 
respecting  it  may  be  obtained.  In  the  case  of  the  stolen 
goods  experiments  cannot  be  made,  and  the  major  is  therefore 
true  only  when  it  is  thrown  into  an  indefinite  shape,  which 
want  of  precision  is,  of  course,  reflected  in  the  conclusion. 
This  is  precisely  analogous  to  the  defects  noticed  above,  in 
the  grounds  of  belief  in  the  minor  itsell  The  general  pro- 
position is  not  precise,  the  particular  proposition  is  seldom 
free  from  doubt,  and  thus  the  conclusion  is  neither  precise 
nor  free  from  doubt. 

This,  however,  is  but  one  of  the  deductions  to  be  made  Similar 
ftom  the  force  of  judicial  evidence    Crixnea  often  consist  of  ttZ.. 
a  long  series  of  events,  and  may  be  committed  in  the  ab-  bmatioM 
sence  of  the  criminals.    For  instance,  in  the  case  of  a  con-  incomplete 
spiracy,  men  may  be  responsible  for  acts  done  when  they  are  ®^<^®^^- 
hundreds  of  miles  away,  by  men  whom  they  have  never  seen. 
Ponellan  murdered  his  brother-in-law  by  the  hand  of  an  inno- 
cent agent,  whilst  he  himself  was  at  a  distance.    The  proof 
of  motive,  the  execution  of  the  act,  the  disposal  of  the  property 

s2 
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Chap.VIL  obtained  by  it,  may  require  the  investigation  of  a  great  variety 
of  transactions,  as  in  Palmer's  case.  Not  only  is  the  proof  of 
every  item  of  each  of  these  transactions  open  to  the  observa- 
tions just  made,  but  when  all  the  evidence  given  comes  to  be 
put  together  it  may  be,  and  generally  is,  incomplete  ;  some 
parts  are  not  warranted  by  any  evidence  at  all,  but  have 
to  be  inferred  from  the  facts  which  are  inferred  from  the 
evidence. 
Circmn-  In  this  case  the  first  set  of  inferences  are  usually  said  to  be 

evidence,  circumstantial  evidence  of  the  second  set — a  phrase  which 
appears  to  me  not  only  incorrect  but  objectionable,  as  being 
framed  in  order  to  conceal  an  unwelcome  truth.  I  propose 
to  consider  the  matter  at  length  hereafter :  for  the  present  I 
pass  it  over  and  continue  my  own  examination  of  the  matter. 
Reason-  How,  then,  are  the  jury  to  act  when  the  total  result  of  the 

doXt^e^  ^^^^  operation  is,  that  part  of  the  transaction  is  not  vouched 
pends  on    by  any  evidence  at  all,  whilst  that  which  is  so  vouched,  is 

nature  of 

belief  Open  more  or  less,  in  some  of  its  parts,  to  the  observations 
already  made  on  testhnony  to  transient  and  isolated  facts  ? 
The  result  of  this  state  of  things  must  be  to  leave  room  for 
doubt,  and  the  question  always  is,  whether  or  no  it  leaves 
room  for  reasonable  doubt.  "What  doubts,  then,  are  reason- 
able ?  That  depends  upon  the  explanation  already  given  as 
to  the  nature  of  beliefl  Where  it  is  not  wise  to  believe,  it  is 
wise  to  doubt ;  and  the  wisdom  of  belief,  in  any  particular 
instance,  is  a  question  of  the  balance  of  advantages.  In 
every  intelligence  which  is  not  omniscient  there  is  room 
for  doubt  on  every  subject,  for  such  an  intelligence  can 
never  assert,  that  if  its  knowledge  were  increased  its  present 
belief  would  not  be  changed.  Scientific  convictions  are  the 
strongest  cases  of  belief  known  to  us;  yet  our  belief  in  the 
very  best  established  conclusion  of  science  is  only  provisionaL 
We  believe  that  the  sun  will  rise  to-morrow,  but  there  may 
be  causes  unknown  to  us  which,  at  a  given  moment,  will 
suspend  the  operation  of  the  causes  by  which  the  motions  of 
the  solar  system  are  produced,  and  they  may  act  to-morrow 
as  weU  as  at  any  other  moment.  Three  unimpeachable  wit- 
nesses swear  to  the  truth  of  a  probable  statement :  we  believe 
it ;  but  if  on  a  subsequent  occasion  ten  were  to  swear  to  its 
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alsehood,  we  should  disbelieve  it*  Notwithstanding  this,  Chap.VIL 
every  one  does,  in  fact,  believe  entirely  that  the  sun  will  rise 
to-morrow,  and  that  a  probable  story  sworn  to  by  credible 
witnesses  is  trae,  Tlie  reason  is,  that  the  business  of  life  could 
not  otherwise  be  carried  on,  and  it  is  better  to  run  some  risk 
of  being  mistaken  than  to  sit  in  helpless  inaction  for  fear  of 
a  possible  error. 

The  state  of  mind  described  as  absolute  certainty,  is  one  Abaolutc 
which  either  does  not  exist  at  all,  or  is  not  conceivable  by  "'***"^y- 
man.  Indeed,  the  words,  as  applied  to  human  beings,  are  un- 
meaning. The  word  certainty  refers  to  the  state  of  our  own 
minds  for  the  time  being.  The  phrases.  It  is  certain  that  the 
sun  will  rise  to-morrow — ^that  two  and  two  make  four — ^that 
two  straight  lines  cannot  inclose  a  space,  and  the  like,  mean 
only,  I,  and  all  other  persons  that  I  know,  or  ever  heard  of, 
feel  no  doubt  on  the  subject  No  reasonable  person  ought  to 
be  so  rash  as  to  affirm  that  neither  he  nor  any  other  intelligent 
being  would  at  any  time  or  place  be  of  a  different  opinion. 

Certainty  being  thus,  even  in  the  strongest  cases  of  belief,  Certdnty 
a  mere  description  of  the  state  of  the  mind  of  a  particular  only"  pre-. 
person  or  persons,  may  be  produced  by  evidence  of  very  dif-  ^^^  f^ 
ferent  degrees  of  strength.     I  am  not  more  certain  that  two 
and  two  make  four,  than  that  William  the  Conqueror  won  the 
battle  of  Hastings  in  1066.    My  mind,  as  a  matter  of  fact, 
rests  in  each  conclusion,  though  it  would  take  less  evidence 
to  shake  the  one  than  the  other.     A  mass  •f  lead  two  feet 
thick,  weighing  a  thousand  tons,  and  lying  flat  on  the  ground, 

*  A  singular  instance  of  this  occnrred  some  years  ago  on  the  Midland 
Circuit  Ten  men  were  tried  at  Nottingham  for  assaulting  gamekeepers. 
They  were  all  sworn  to,  and  all  convicted  on  the  evidence  of  several  wit- 
nesses, who  gave  their  evidence  admirably,  the  jury  disbelieving  alibis  which 
were  set  up  for  the  defence  of  nine  of  the  prisoners.  The  alibis  were  not  very 
strong,  and  slight  contradictions  appeared  on  cross-examination.  For  instance, 
a  woman  swore  that  she  went  to  a  particular  house  in  her  bonnet  Her  hus- 
band swore  that  she  went  with  her  shawl  over  her  head,  and  that  she  hung 
her  bonnet  on  a  peg.  The  principal  witness  for  the  Crown  was  afterwards  taxed, 
by  a  clergyman,  with  perjury,  or  at  least  rash  and  false  swearing.  He  brought 
an  action  for  slander.  The  defendant  justified.  The  ten  prisoners,  whose 
term  of  imprisonment  had  expired,  were  called  as  witnesses.  Five  owned 
that  they  were  there,  but  swore  that  the  others  were  not ;  and  this  was 
corroborated  by  other  evidence,  which  the  jury  believed,  and  found  for  the 
defendant. 
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Chap.VII.  is  in  a  state  of  stable  equilibrium.     So  is  an  armchair ;  but 
it  would  take  powerful  machinery  to  overturn  the  one,  and  a 
trifling  accident  might  throw  down  the  other.    Thus,  whether 
or  not  a  given  man  at  a  given  time  is  as  a  matter  of  fact 
certain  of  a  given  conclusion,  or  whether  he  feels  a  doubt 
about  it  which  he  will  call  reasonable,  is  a  question  of  fact ; 
whether  he  shall  put  his  mind  into  such  a  state,  is  a  question 
of  expediency,  and  one  of  the  gravest  importance — a  ques- 
tion which  depends  not  on  any  one  consideration,  but  on  a 
comparison  of  several,  the  most  important  of  which  are  the 
reasons  for  forming  an  opinion,  the  consequences  of  the 
opinion  when  formed,  the  weight  and  completeness  of  the 
testimony,  and  the  probability  of  the  matter  testified  to.     The 
force  of  any  one  of  these  reasons  for  belief  may  be  so  great  as 
to  make  a  man  unconscious  of  the  presence  of  the  others  for 
the  time  being.    For  instance,  we  are  unconscious  of  the 
voluntary  element  of  belief  when  we  believe  in  the  multipli- 
cation table.    We  are  imconscious  of  any  other  when,  in  a 
great  hurry  to  catch  a  train,  we  take  that  one  of  two  roads 
which  we  have  some  faint  reason  for  guessing  to  be  the 
true  ona 
Duty  of         It  may  be  asked  whether,  in  forming  an  opinion  on  incom- 

iiirv  38  to 

incomplete  plctc  testimony,  a  jury  are  at  liberty  to  fill  up  by  inference, 
evidence,  qj.  rather  by  conjectures  suggested  by  the  evidence  (for  infer- 
ence means  syllogistic  reasoning)  the  gaps  left  in  the  story. 
I  think  they  are,  up  to  a  certain  ill-defined  and  undefinable 
extent.  The  question  is,  whether  they  have  a  reasonable 
doubt.  Now  in  the  transaction  of  other  important  affairs  of 
life,  such  gaps  in  the  evidence  are  not  unfrequently  filled  up 
by  conjecture.  If  a  man  had  the  same  reason  for  believing 
his  wife  to  be  unfaithful,  as  the  jury  which  tried  Palmer  had 
for  believing  that  he  murdered  Cook,  however  fondly  he  might 
love  her,  he  would,  if  a  man  of  spirit  and  honour,  believe  her 
to  be  unfaithful,  and  act  on  that  belief,  though  the  consequence 
would  be  the  destruction  of  his  domestic  happiness.  To  try 
to  set  a  precise  limit  to  these  processes — to  attempt  to  give 
an  specific  meaning  to  the  word  "reasonable"  in  the  phrases 
"  reasonable  doubt,"  or  "  reasonable  conjecture,"  is  trying  to 
count  what  is  not  number,  and  to  measure  what  is  not  space. 
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These  considerations  enable  ns  to  give  an  answet  to  the  Chap.vil 
question — What  quantity  of  evidence  amounts  to  judicial  Measure 
proof?    In  other  words — How  must  the  weight  of  evidence  ofe^^lnce. 
be  measured  ? 

The  formation  of  belief  is  a  complicated  matter,  involving  a  Nature  of 
variety  of  processes  which  cannot  be  accurately  distinguished  ^00?^ 
from  each  other ;  because  they  are  all  carried  on  in  the  same 
mind  at  the  same  time.  The  only  way  of  measuring  the 
weight  of  evidence  is  by  seeing  what  effect  it  produces.  To 
attempt  to  erect  a  standard  of  it  independent  of  the  circum- 
stances under  which  it  is  given,  is  like  trying  to  fix  similar 
standards  of  value,  of  length,  and  capacity.  What  is  a  pound 
sterling  ?  Such  a  part  of  an  (nmct  of  gold.  What  is  an  ounce  ? 
Such  a  part  of  the  weight  of  "  a  cubic  incA  of  distilled  water 
weighed  in  air  by  brass  weights,  at  the  temperature  of  62**  of 
Fahrenheit's  thermometer,  the  barometer  being  at  30  inches."* 
What  is  an  inch  ?  A  measure  bearing  a  certain  proportion  to 
^  a  pendulum  vibrating  seconds  of  mean  time  in  the  latitude 
of  London  in  a  vacuum  at  the  level  of  the  sea."f  What  is 
judicial  proof?  That  which,  being  permitted  by  law  to  be 
given  in  evidence,  induces  twelve  men,  chosen  according  to 
the  Jury  Act,  to  say  that,  having  heard  it,  their  minds  are 
satisfied  of  the  truth  of  the  proposition  to  which  it  affirms. 
They  may  be  prejudiced,  they  may  be  timid,  they  may  be 
rash,  they  may  be  ignorant ;  but  the  oath,  the  number,  and 
the  property  qualification,  are  intended,  as  far  as  possible,  to 
neutralize  these  disadvantages,  and  answer  precisely  to  the 
conditions  imposed  upon  standards  of  value  or  length. 

It  so  happens  that  the  conditions  imposed  on  the  standards  Standard 
of  weight  and  length  have  not,  in  fact,  varied  since  the  standards  TOm]^^ 
were  defined.     The  specific  gravity  of  distilled  water  happens  ^^*^^' 
to  be  now  what,  so  far  as  we  know,  it  always  has  been,  whereas  value,  &c 
the  specific  integrity  and  wisdom  of  twelve  jurymen  varies 
considerably  from  jury  to  jury,  and  from  time  to  tima    The 
same,  however,  is  true  of  gold.    A  hundred  sovereigns  would 
discharge  a  debt  of  100^.,  if  gold  became  as  common  and 
as  cheap  as  silver;  but  gold  is  taken  as  the  standard  of 
value,  because  there  must  be  some  such  standard,  and  it  is  a 

•  5  G.  4,  c.  74,  8.  5.  t  8.  3. 
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Chap.vil  convenient  one.    In  the  same  way,  some  standard  of  proof 

being  required,  the  legislature  says,  "  Get  twelve  jurymen  to 

say  they  are  satisfied,  and  that  is  enough."* 

Inference        This  accoimt  of  the  nature  of  judicial  proof  shows  what 

as  to  pro-    must  be  the  character  and  position  of  rules  of  evidenca    They 

per  objects  ^  '^ 

of  rules  of  are  not  like  scientific  rules — contrivances  for  shortly  summing 
*^^^'*-  up  and  directing  processes  which  could  hardly  be  performed 
without  them,  or  summaries  of  the  result  of  a  vast  mass  of 
observations.  They  are  practical  expedients,  intended  to  give 
security  to  the  public  that  the  opinion  of  the  jury  shall  not  be 
formed  on  light  grounds.  They  are  like  conditions  put  into  a 
builder's  contract,  that  the  stone  to  be  used  shall  come  from  a 
certain  quarry,  and  that  the  timber  shall  be  of  a  specific 
description ;  provisions  which  are  inserted,  not  because  there 
is  any  intrinsic  difference  between  the  stone  and  timber  spe- 
cified and  all  other  materials,  but  as  a  rough  way  of  getting 
things  of  a  sound  quality.  Hence  the  praise  or  blame  to 
which  the  rules  of  evidence  are  entitled  will  be  ascertained 
not  by  considering  whether  an  impartial,  unfettered  inquirer 
into  historical  or  scientific  truth  would  be  bound  by  them  in 
all  cases,  but  by  considering  whether  they  are  well  fitted  to 
confine  eager  disputants  within  such  limits  as  will  enable  a 
jury  to  deal  with  the  subject  before  them ;  whether,  speaking 
roughly,  they  exclude  topics  which  would  lead  to  confuse 
rather  than  to  instruct  such  a  tribunal;  above  all  things, 
whether  they  provide  a  security  that  no  one  shall  be  punished 
till  his  guilt  is  proved  by  plain  solid  reasons,  such  as  ex- 
perienced men  act  upon  in  important  affairs  of  their  own, 
whilst  they  permit  all  such  reasons  to  be  given  in  favour  of 
the  opinion  which  the  jury  are  asked  to  form.     It  is  upon 

•  It  has  been  objected  to  this  theory,  which  was  briefly  stated  by  the 
author  in  an  article  in  the  Cambridge  Essays  for  1857  (see  Wills,  on  Circum- 
stantial Evidence,  p.  192,  4th  edition),  that  it  would  prove  that  aU  verdicts 
are  right  In  one  sense,  this  is  the  vexy  thing  which  the  theory,  if  true, 
ought  to  prove.  The  theory  does  not  prove  that  every  verdict  represents 
the  truth,  but  it  proves  that  every  man  who  is  convicted  by  a  legal  jury 
on  legal  evidence  is  legally  convicted,  which — as  it  ought  to  be,  if  the  theory 
is  true — ^is  an  identical  proposition.  My  position  is,  that  no  rule  as  to  the 
quality  of  proof  will  secure  the  truth  of  every  verdict.  One  of  the  many 
objections  to  the  systems  which  attempt  to  set  up  such  standards  is,  that  they 
show  that  almost  every  verdict  is  wrong,  even  if  it  happens  to  be  true. 
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this  principle  that  such  criticisms  as  I  have  to  offer  on  the  Chap.VIL 
rules  of  evidence  will  proceed.     Those  criticisms  form  the 
subject  of  the  following  chapter. 

ON  THE  CLASSIFICATION  OF  EVIDENCE  AS  DIRECT  AND 

CntCUMSTANTIAL. 

The  topics  discussed  in  the  j)receding  inquiry  into  the  Objections 
nature  of  judicial  evidence  are  generally  considered,  in  so  far  IhraL 
as  they  are  considered  at  all,  under  the  head  of  the  distinc-  "  arcum- 
tion  between  direct  and  circumstantial  evidence.     It  appears  evidence.'* 
to  me  that  the  phrases  are  ill  chosen  and  calculated  to  mis- 
lead ;  that  the  difference  alleged  to  exist  between  direct  and 
circumstantial  evidence  is  a  distinction  without  a  difference ; 
and  that  serious  practical  inconveniences  result  from  the  em- 
ployment of  the  phrase. 

The  natural  meaning  of  the  expression  *'  circumstantial  evi-  True  sense 
dence  "  would  be,  detailed  explicit  evidence.  For  instance,  to  ^oid^"cir- 
say,  "  I  met  A  B  in  London,"  would  not  be  a  circumstantial  cumstan- 
piece  of  testimony.  It  would  be  highly  circumstantial  to  say, 
"  I  met  A  B  in  Fleet  Street,  opposite  a  print  shop,  at  half-past 
eleven  by  St.  Paul's  clock.  He  was  dressed  in  a  brown  great 
coat,  light  trousers,  Oxford  shoes,  and  a  white  hat  He  had 
a  walking  stick  with  an  ivory  top  in  one  hand,  and  an  octavo 
volume  bound  in  law  calf  in  the  other."  This  would  be  more 
satisfactory  than  the  bare  statement,  because  it  is  more  diffi- 
cult to  forge  and  easier  to  contradict  if  false.  To  be  circum- 
stantial in  this  sense  is  one  element  of  strength  in  evidence, 
but  this  is  not  the  sense  in  which  the  phrase  is  generally  used. 
It  has  been  made  the  basis  of  an  elaborate  theory  intended  to 
set  up  in  particular  cases  a  standard  of  strength  in  the  evi- 
dence itself,  irrespective  of  the  circumstances  under  which  it 
is  given  and  of  the  persons  to  whom  it  is  addressed,  and 
answering  in  principle  to  the  continental  theories  as  to  plena 
and  semiplena  probatio. 

The  general  theory  of  the  alleged  distinction  between  direct  Nature  of 
and  circumstantial  evidence  is,  that  there  is  a  distinction  be-  distinc^m. 
tween  the  principal  fact  to  be  proved  in  a  criminal  trial,  and 
subordinate  facts,  which  are  relevant  only  as  evidence  of  the 
principal  fact ;  that  evidence  of  the  principal  £a^t  is  direct 
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Chap.vil  evidence  of  the  crime  itself  and  that  evidence  of  the  subordi- 
nate facts  is  circumstantial  evidence,  because  it  is  evidence  of 
circumstances  from  which  the  crime  may  be  inferred.  It  is 
usually  laid  down,  in  accordance  with  this  phraseology,  that 
when  there  is  no  direct  evidence  of  the  principal  fact,  juries 
ought  not  to  convict  unless  the  circumstantial  evidence  fulfils 
a  certain  test, — thus  stated  by  an  able  writer  on  the  subject.* 
"  In  order  to  justify  the  inference  of  legal  guilt  from  circum- 
"  stantial  evidence,  the  existence  of  the  inculpatory  facts  must 
be  absolutely  incompatible  with  the  innocence  of  the  ac- 
cused, and  incapable  of  explanation  upon  any  other  reason- 
"  able  hypothesis  than  that  of  his  guilt." 
Nodistinc-  The  first  observation  arising  upon  this  theory  is  that  in 
h¥eenthe  Practice  no  line  can  be  drawn  between  the  principal  fact  and 
factum  subsidiary  facts.  Crimes  are  transactions  of  which  it  is  im- 
dum  and  possible  to  mark  the  limit  with  precision.  As  I  have  already 
other  facts,  observed,  they  may  be  spread  over  considerable  periods  of 
time  and  comprehend  numerous  distinct  occurrences.  These 
separate  occurrences,  taken  together  and  combined  with  the 
intention,  which  gives  them  unity,  form  the  crime,  and  that 
name  cannot  properly  be  ascribed  to  any  one  of  the  occur- 
rences. The  murder  of  Cook  by  Palmer  included  every  act 
that  Palmer  did  in  execution  of  his  design  to  kill  Cook, 
and  included  also  the  intention  itself.  Proof  of  any  one  of 
these  acts  was  not  proof  of  a  subsidiary  fact,  but  proof  of  part 
of  the  crime  itself,  just  as  the  production  of  a  particular  bone 
is  proof  of  a  part  of  the  whole  skeleton.  It  is  no  doubt  true 
that  if  it  had  been  shown  that  Palmer  did  give  Cook  poison 
and  did  thereby  kill  him,  it  would  have  been  sufficient  evi- 
dence that  he  had  murdered  him  though  nothing  else  had 
been  proved ;  but  the  other  acts  were,  nevertheless,  as  it  hap- 
pened, parts  of  the  transaction,  though  they  might  have  been 
absent  without  changing  its  character.  A  book  in  one  volume 
is  as  much  a  book  as  if  it  filled  twenty  volumes,  but  no  one 
would  say  that  the  twentieth  volume  was  circumstantial  evi- 
dence of  the  book.  It  is  a  part  of  the  book  itself — book  being 
the  general  name  which  includes  aU  the  twenty  volumes. 

*  Wills  on  Circumstantial  Evidence,  p.  149.     Mr.  Starkie*s  view  is  sub- 
stantially the  same.     See  p.  888  and  foUowing,  ith  edition. 
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It  is  impossible  to  say  specifically  of  any  crime  which  is  the  Chap.vil 
principal  fact    In  murder,  is  the  principal  fact  the  conception  niustra- 
of  malice  in  the  mind,  or  the  infliction  of  bodily  injury,  or  particular 
the  death  in  consequence  ?    Unless  all  these  take  place  there  «^^' 
is  no  murder.     These  facts  may  occur  at  times  and  places 
remote  from  each  other.    Are  there  three  principal  facts? 
Treason  by  compassing  the  king's  death  is  a  purely  mental 
crima    The  overt  act  is  not  the  crime,  but  only  statutory 
evidence  of  it     Can  there  be  no  such  thing  as  direct  evidence 
in  cases  of  treason  ?   Many  crimes  are  shared  by  a  number  of 
persons — some  cannot  be  said  to  be  committed  at  any  precise 
moment   What  is  the  principal  fact  in  conspiracy — an  offence 
which  may  have  to  be  collected,  as  in  O'Conners  case,  or  in 
the  case  of  the  directors  of  the  British  Bank,  from  a  long  series 
of  events  ?    Cases  may  be  put  of  offences  committed  piece- 
meal, in  which  all  the  different  items  of  conduct,  which  together 
make  up  the  crime,  might  be  separately  proved  without  any 
such  special  prominence  attaching  to  any  one  as  is  contem- 
plated by  the  division  of  acts  into  principal  and  subordinata 
A  man  conceives   malice  against   another.      He    procures 
materials  and  constructs  with  them  an  infernal  machine  for 
the  purpose  of  killing  him  ;  he  puts  an  address  upon  it,  and 
sends  it  by  the  carrier  to  his  house.    It  is  taken  in  and  stands 
unopened  till  the  person  to  be  murdered  returns.     He  opens 
it  and  is  killed  by  the  explosion.     Which  of  these  facts  are 
principal  and  which  subordinate?    The  man  may  not  have 
finally  determined  on  sending  the  machine  till  he  actually  did 
send  it,  and  the  decisive  and  critical  act  may  have  been  the 
delivering  it  into  the  hands  of  a  carrier ;  yet  it  would  sound 
very  strange  to  say  that  the  carrier's  evidence  that  he  had 
received  from  the  prisoner  a  certain  parcel  was  direct,  and  all 
the  other  evidence  in  the  case  circumstantial* 

If  it  is  said  that  in  such  a  case  all  the  evidence  is  direct,  Effect  aa 
because  it  all  goes  to  establish  the  fact  that  the  alleged  trans-  confining 
action  took  place  by  proving  some  detached  part  of  it,  circum-  ^d«pce. 
stantial  evidence  will  be  reduced  to  a  very  narrow  compass,  issue, 
and  the  distinction  becomes  insignificant     The  rule  confining 
evidence  to  the  matter  in  issue  would  almost  ei^tirely  exclude 

*  Compare  observations  on  Donellau's  case,  post,  p.  854-6. 
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Chap. VII.  circumstantial  evidence  so  understooi*  By  virtue  of  that 
rule,  the  evidence  given  at  a  criminal  trial  is  almost  invari- 
ably directed  to  prove  something  which  is  suggested  to  be 
either  motive ;  or  an  act  of  preparation  for  the  design ;  or 
something  done  in  carrying  it  into  execution ;  or  subsequent 
conduct  having  reference  to  and  being  caused  by  it — all  of 
which  form  parts  of  the  criminal  transaction  ;  and  it  is  hard 
to  put  a  case  in  which  a  conviction  could  be  obtained  without 
such  evidence.  All  the  evidence,  certainly  all  the  important 
part  of  the  evidence,  given  against  Palmer,  Smethurst,  and 
Donellan  might  be  classed  imder  the  one  or  other  of  these 
heads ;  yet  these  are  just  the  sort  of  cases  which  would  be 
selected  as  illustrations  of  circumstantial  evidence.  The  dis- 
tinction which  writers  on  circumstantial  evidence  have  in 
Continn-  their  minds,  is,  in  fact,  a  double  distinction.  In  some  crimes 
dS»ntmu-  *^®  whole  transaction  is  continuous,  in  others  it  is  discon- 
OU8  crimes,  tinuous;  and  of  course  where  it  is  discontinuous,  the  dif- 
ferent items  of  evidence  are  proportionably  numerous,  and 
require  a  greater  degree  of  inference  and  combination,  than 
where  all  the  facts  lie  together  in  one  group.  The  indis- 
criminate application  of  the  phrase  *'  circumstantial  evidence  " 
to  cases  of  discontinuous  crimes,  and  to  the  cases  in  which 
the  evidence  of  the  transaction,  continuous  or  not,  is  incom- 
plete, conceals  the  distinction  between  continuous  and  dis- 
continuous crimes,  which  is  not  without  importance,  and 
slurs  over  the  fact  that  juries  may  have  to  act  on  incomplete 
evidenca 
All  evi-  Even,  however,  if  the  term  were  confined  to  the  case  of 

denceasto  continuous  crimes  proved  without  the  evidence  of  eye-\^dt- 

intent  is  -^  ,  ,  •' 

circum-       ncsscs  to  thosc  parts  of  the  crime  which  are  essential  to  its 
and  intent   ^®8^^  definition,  it  is  open  to  serious  objections.     It  is  not 
isanele-     correct  to  speak  of  any  visible  occurrences  as  constituting 
crimes.       crimcs,  either  by  themselves  or  collectively.     A  mental  ele- 
ment is  a  necessary  part  of  every  crime.     Malice,  either  in  its 
general  shape,  or  in  some  specific  shape,  must  be  combined 
with  external  bodily  motions,  in  order  to  make  them  criminal, 
and  the  existence  of  these  states  of  mind  has  always  to  be  in- 
ferred from  circumstances.     In  this  sense  all  evidence  what- 

*  See  p.  305,  post. 
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ever  is  circumstantial,  and  no  room  is  left  for  tho  distinction.  Chap.VIL 
This  is  not  a  mere  verbal  objection.  The  question  as  to  the 
prisoner's  state  of  mind  is  frequently  the  question  in  the  case, 
and  no  class  of  questions  involves  more  difficult  inquiries.  A 
man  starts  up  at  dinner,  in  the  presence  of  several  people,  and 
without  a  word  of  explanation  or  warning  kills  a  person.  The 
substantial  question  here  would  be.  Whether  the  presumption 
of  malice  was  rebutted  or  not  by  the  prisoner's  state  of  mind. 
Whether  his  act  was  mad  or  sane  ?  Is  the  evidence  here  cir- 
cumstantial or  direct  ?  Direct,  if  the  fact  of  the  killing  (which 
is  undisputed)  is  the  factum  jprobandum,  the  principal  fact ; 
circumstantial,  if  the  state  of  mind  is  the  principal  fact.  Yet 
who  would  think  of  calling  this  a  case  of  circumstantial  evi- 
dence? Again,  two  men  quarrel  in  a  public-house,  where 
they  are  all  neither  drunk  nor  sober.  Blows  are  struck,  and 
one  says  to  another,  with  various  oaths,  "  I'll  cut  your  heart 
out!"  and  stabs  him.  Is  this  a  wounding  with  intent  to 
murder,  or  an  unlawful  and  malicious  wounding  only?  The 
question  depends  entirely  on  the  prisoner's  state  of  mind. 
Once  more,  a  man  is  accused  of  receiving  stolen  goods,  know- 
ing them  to  be  stolen,  or  of  passing  bad  money,  knowing  it  to 
be  bad.  He  is  seen  to  receive  the  goods  at  night,  but  he  pays 
a  fair  price,  and  makes  no  secret  of  the  fact  that  he  has  them. 
He  changed  the  bad  half-crown  for  a  cigar  worth  threepence, 
and  so  got  2s.  3d.  by  the  transaction,  besides  the  cigar ;  he 
also  made  some  suspicious  remark;  on  the  other  hand,  he 
had  no  other  bad  money  about  him,  and  had  a  good  character. 
These  questions  turn  entirely  on  states  of  mind,  and  they  are 
by  no  means  easy  questions  to  answer. 

It  has    been  ingeniously   suggested,   that   when   a   pri-  Plea  of 
soner  pleads  guilty  direct  evidence  of  the  intent  is  given.  ||*re2  evi- 
This,   however,  is  a  fallacy ;  for  when  the  prisoner  pleads  ^^"?®  ®^ 
guilty,  no  issue  is  raised,  and  no  evidence  given.    Even  if  a 
man  did  give  evidence  as  to  the  state  of  his  own  mind,  that 
would  be  circimistantial  evidence  in  relation  to  the  evidence 
given  by  others  or  himseK  as  to  his  bodily  motions. 

It  is  also  incorrect  to  say  that  some  kinds  of  evidence  Thedis- 
require  an  inference,  and  that  others  do  not.  This  rests  on  a  underva- 
confusion  between  evidence  and  the  proposition  to  bo  proved  ^"^  **"" 
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portance 
of  the  in- 
ference 
from  the 
existence 
of  the  evi- 
dence to 
its  truth. 


Distino* 
tion,  if 
real,  is 
useless. 


by  evidence.  The  words  spoken,  or  the  things  produced,  are 
the  evidence  An  inference  is  always  required,  in  order  to 
make  the  evidence  serviceable  in  any  way  whatever — the  in- 
ference, namely,  that  the  proposition  affirmed  is  true,  or  that 
the  present  state  of  the  object  produced  is  the  effect  of  some 
particular  cause.  One  of  the  greatest  practical  objections  to 
the  division  of  evidence  into  direct  and  circumstantial,  is 
that  it  tends  to  imdervalue  the  importance  and  difficulty  of 
inferences  of  this  class.  In  fact,  no  question  is  so  difficult,  as 
the  question  how  far  an  eirplicit  assertion  ought  to  be  trusted, 
and  there  is  nothing  to  distinguish  the  inference  from  the  fact 
that  an  assertion  is  made  to  the  expediency  of  affirming  its  truth 
from  any  other  which  juries  have  to  draw.  There  are  a  few 
crimes  known  to  the  law,  in  which  the  whole  of  the  evidence 
usually  consists  of  a  single  affirmation.  "  I  looked  in  at  the 
door,  and  saw  such  a  "transaction  occur."  The  nature  of  the 
crimes  referred  to  excludes  the  possibility  of  any  other  evi- 
dence, and  there  is  no  class  of  cases  in  which  juries  have  a 
more  painful  and  difficult  task  to  discharge.  The  difficulty 
lies  in  considering  whether  the  inference  from  the  assertion  to 
the  truth  of  the  assertion  ought  to  be  drawn.  This  is  precisely 
similar  to  the  difficulty  which  arises  when  the  question  is, 
whether  a  gap  in  the  evidence  ought  to  be  filled  up  by  adopt- 
ing a  conjecture  in  favour  of  the  truth  of  which  there  are  many 
chances  to  one.  It  is  no  doubt  true,  that  the  form  of  the 
inference  to  be  drawn  is  always  the  same,  and  that  the  logical 
faculty,  the  art  of  piecing  together  different  considerations, 
and  bringing  various  trains  of  thought  to  bear  upon  the  sub- 
ject, is  of  little  or  no  use  in  drawing  it ;  but  this  does  not 
make  it  less  an  inference,  or  diminish  the  responsibility  and 
pain  of  drawing  it.  On  the  contrary,  it  increases  them.  The 
exercise  of  ingenuity  affords  a  certain  relief  to  the  mind,  but, 
when  the  question  is,  "  Will  you  trust  this  man's  oath  in  a 
matter  of  this  importance,'*  the  judge  is  brought  fieice  to  face 
with  the  most  trying  part  of  his  duties. 

The  practice  of  insisting  on  the  distinction  between  direct 
and  circumstantial  evidence,  as  if  it  were  a  difference  which 
involved  a  distinction  in  the  strength  of  different  kinds  of 
evidence,  has  a  tendency  to  make  not  only  juries  but  judges 
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suppose  that  a  direct  assertion,  not  shown  to  be  false,  leaves  the  Chap.vu, 
jury  no  choice,  and  takes  all  responsibility  out  of  their  hands. 
Such  cases  are  in  fact  precisely  those,  which  impose  the 
heaviest  responsibility,  and  in  which  the  judge  ought  to  do 
his  utmost  to  assist  the  jury,  and  to  arouse  their  imaginar 
tions — ^generally  torpid  and  sluggish — to  a  sense  of  the  fact, 
that  it  is  by  no  means  a  light  thing  to  believe  the  oath  of  a 
man  whom  they  have  never  seen  before,  so  fully  as  to  punish 
another  unknown  person  on  the  strength  of  it. 

Another  great  practical  objection  to  the  phrase  under  ^^^^ 
consideration  is,  that  it  is  a  contrivance  by  which  the  fact  the  true 
that  juries  ought  to  make  conjectures  in  criminal  trials  is  ^^^"^^^ 
concealed.  I  have  already  given  my  reasons  for  thinking  of  the  jury, 
that  this  is  part  of  the  duty  of  juries,  and  perhaps  the 
most  important  part.  The  phrase,  "  Circumstantial  evidence,** 
timidly  and  plausibly  conceals  this  fact  It  proposes  a  sham 
canon  of  proof,  and  leads  jurymen  to  believe  that  they  are 
deciding  on  a  particular  kind,  and  a  liighly  scientific  and 
ingenious  kind,  of  evidence  when,  in  fact,  they  are  making  a 
conjecture.  This  is  effected  by  the  introduction  of  the  word 
"  reasonable  "  into  the  canon  of  proof  quoted  above.  "  The 
*'  facts  must  be  absolutely  incompatible  with  the  innocence 
"  of  the  prisoner,  and  incapable  of  explanation  upon  any 
"  other  reasonable  hypothesis  than  that  of  his  guilt."  If  for 
"reasonable,"  "possible"  were  substituted,  this  rule  would 
have  a  distinct  meaning.  It  would  mean  that  the  jury  ought 
to  assume  the  existence  of  any  possible  state  of  facts,  by 
which  the  hypothesis  of  the  prisoner's  innocence  may  be 
reconciled  with  the  evidence.  If  it  does  not  mean  this,  it 
can  have  no  meaning  short  of  the  one  which  I  have  already 
assigned  to  the  phrase,  "Eeasonable  doubt ;"  that  is,  that  the 
jury  are  to  fill  up  some  gaps  by  conjecture — an  unpleasant, 
but  I  believe  a  true,  conclusion.  Assuming  that  this  is  not 
what  is  meant,  let  us  see  how  the  proposed  rule  would  work. 
Particular  cases  are  the  best  test. 

In  Palmer's  case,*  would  the  following  theory  have  been  lllustra- 
unreasonable  ? — ^that  Palmer  meant  to   murder  Cook,   and  pXict'iT 
bought  what  he  supposed  to  be  strychnine,  and  administered  case. 

*  See  p.  857,  l>elow« 
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Chap.vii.  it  with  that  intention.  That,  by  a  coincidence,  Cook  died 
soon  after  the  supposed  poison  was  administered,  of  some 
uncommon  convidsive  disease  not  known  to  medical  men, 
and  that,  in  truth,  the  powder  purchased  was  not  strychnine 
at  all,  but  some  harmless  drug  substituted  for  it  by  the 
chemist  accidentally  ?  Strychnine  may  be  mistaken  for  other 
things,  and,  conversely,  other  things  might  be  mistaken  for 
strychnine.  Forms  of  convulsive  disease  may  exist  which 
would  produce  symptoms  like  those  of  poisoning  by  strych- 
nine ;  and  there  was  no  reason  why  such  symptoms  should 
not  come  on  twenty  minutes  after  the  administration  of 
the  supposed  poison,  as  well  as  at  any  other  time.  In 
all  this  there  is  no  impossibility.  It  is  consistent  with 
every  fact  in  the  case;  yet  no  jury  would  or  ought  to 
entertain  the  suggestion  for  an  instant,  n  it  is  their  duty 
to  give  the  prisoner  the  benefit  of  any  possible  construction 
of  the  facts,  they  ought  to  entertain  such  a  suggestion.  If 
their  duty  is  to  say  whether,  under  the  circumstances,  it  is 
reasonable  to  guess,  they  clearly  ought  not,  for  the  guess 
that  Palmer  did  poison  Cook  with  the  strychnine  is  strongly 
suggested  by  the  evidence. 
Conae-  The  question  whether  any  possible  hypothesis  can  make 

3^c^  *^®  evidence  consistent  with  the  prisoner's  innocence,  must 
proposed  always  be  answered  in  the  afi&rmative;  for  it  is  always  a 
appii^^  possible  hypothesis  that  enough  of  the  evidence  may  be  either 
mistaken,  peijured,  or  exaggerated,  to  leave  room  for  a 
reasonable  doubt,  and,  if  this  is  the  case,  the  prisoner,  accord- 
ing to  the  canon  in  question,  must  be  acquitted.  No  reason 
can  be  given  for  distinguishing  between  the  possibility  that 
evidence  may  be  false,  and  the  possibility  that  states  of 
fact,  of  which  there  is  no  evidence,  may  be  true.  This  shows 
that  the  only  intelligible  question  which  can  be  left  to  the 
jury  is,  "  What  is  the  state  of  your  minds  in  relation  to  this 
matter  ?  As  a  fact,  do  you  think  he  did  it  ? "  This  may  be 
expressed  by  such  phrases  as,  "Is  there  any  reasonable  doubt  ?" 
— "  any  solid  doubt?"  "such  doubts  as  reasonable  men  allow  to 
operate  on  their  minds  in  important  affairs  of  their  own?"  or 
the  like,  and  there  is  not  only  no  harm,  but  great  convenience  in 
these  phrases  so  long  as  they  are  used  in  the  popular  sense,  and 
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are  not  supposed  to  convey  any  precise  meaning  other  than  Chap. VII. 
that  of  recommending  a  sober  and  discreet  conjecture.  The 
objection  to  the  theory  of  circumstantial  evidence  is  that  it 
attempts  to  turn  such  phrases  as  these  to  a  purpose  for  which 
they  are  not  fitted,  and  so  to  conceal  *the  true  nature  of  the 
functions  of  a  jury,  not  merely  from  a  particular  jury  at  a 
given  moment,  but  from  those  who  have  to  charge  them. 

The  very  phrase  "circumstantial  evidence"  is  admirably  Phrase  is 
contrived  to  serve  as  the  foundation  for  this  sort  of  evasion,  j^self. 
It  has  no  distinct  meaning,  but  is  capable  of  being  used  in 
several  different  senses.  Each  particular  item  of  evidence 
is  (adopting  that  classification)  direct  and  not  circumstantial. 
The  production  of  a  footmark  is  direct  evidence  that  a  foot 
has  been  pressed  on  that  piece  of  earth.  The  assertion  that 
the  prisoner  had  blood  on  his  hands  is  direct  evidence  that  he 
really  had  blood  on  his  hands.  In  what  sense,  then,  are  such 
items  of  evidence  "  circumstantial "  evidence  ?  Because  (it  is 
said)  the  facts  to  which  they  testify  are  part  of  a  set  of  cir- 
cumstances from  which  when  collected  together  guilt  is  to  be 
inferred.  This  admits  that  the  guilt  is  to  be  inferred,  not  from 
the  evidence,  but  from  the  inferences  drawn  from  the  evi- 
dence. The  evidence — the  words  spoken,  or  things  produced — 
leads  the  jury  to  infer  that  a  certain  set  of  facts  existed,  but 
the  existence  of  the  facts  is  matter  of  inference,  not  matter  of 
evidence,  and  thus  the  true  meaning  of  "  circumstantial  evi- 
dence" is  the  process  of  combining  and  arguing  upon  the 
inferences  drawn  from  evidence.  This  is  not  an  accurate  way 
of  using  language. 

Waiving  all  objections  to  the  use  of  the  term,  and  assuming  No  differ- 
that  there  is  a  real  distinction  between  circumstantial  and  ^lative 
direct  evidence,  is  there  any  important  difference  correspond-  strength 
ing  to  the  distinction  ?   There  is  no  sort  of  difference  between  ^nd  dr- 
the  cogency  of  the  different  kinds  of  evidence,  whether  the  cumstan- 
comparison  is  made  between  weak  cases,   or  strong  ones,  dence. 
Compare  two  strong  cases.    How  is  it  possible  to  say  whether 
the  evidence  of  several  credible  witnesses,  who  say  they  saw 
a  man  put  his  hand  into  another  man's  pocket,  and  take  out 
his  purse  and  run  away,  is  stronger  or  weaker  than  that  of 
the  same  number  of  equally  respectable  witnesses  who  prove 
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Chap.VIL  that  the  purse  was  taken,  and  that  immediately  afterwards 
the  prisoner  was  seen  running  away,  and  on  being  stopped 
was  found  to  have  the  purse  in  a  secret  pocket,  no  explana- 
tion being  given.  Or  take  two  weak  cases.  A  man  swears 
that  he  was  robbed  on  a  dark  night,  and  that  the  prisoner 
is  the  man  who  robbed  him.  The  light  by  which  he  saw 
him  was  the  reflection  of  a  furnace  a  long  way  off,  which 
would  cast  a  light  at  once  strong  and  unsteady;  and  the 
robber  was  exposed  to  it  only  for  a  moment.  A  sack  is 
stolen,  and  is  found  three  months  afterwards,  apparently  con- 
cealed, in  the  house  of  a  marine-store  dealer.  He  says  some- 
thing on  the  subject  which  may  be,  and  pix)bably  is,  a  lie. 
Other  people  had  access  to  the  place  where  the  sack  was 
found.  Which  of  these  cases  is  the  stronger  of  the  two? 
Their  relative  strength  cannot  be  shown  to  depend  in  any- 
way on  the  properties  of  either  direct  or  circumstantial 
evidence  as  such. 

The  phrase      The  only  real  purpose  which  the  phrase  ever  serves  is  that 

^  sophist  of  supplying  prisoner's  counsel  with  a  convenient  sophism. 

deal  pur-  Instead  of  saying,  this  evidence  is  incomplete,  because  such 
a  fact  is  not  proved ;  or  it  is  inconclusive,  because  such  an 
explanation  of  it  may  be  suggested ;  they  say  it  is  circum- 
stantial, and  all  circumstantial  evidence  as  such  is  incon- 
clusive or  incomplete.  They  go  on  to  quote  cases  of  incomplete 
and  inconclusive  evidence,  like  the  famous  story  of  the  wicked 
uncle  quoted  by  Lord  Hale  from  Coke,*  and  then  argue  or 
insinuate  that,  £ts  in  each  case  the  evidence  is  circumstantial, 
so  in  each  case  it  must  be  inconclusive.  It  is,  in  short,  a 
word  useful  only  for  the  sake  of  puzzling  juries,  and  providing 
them  with  a  loophole  for  avoiding  a  painful,  but  most  impor- 
tant, duty.  Such  cases  as  those  related  by  Lord  Hale  are,  in 
fact,  no  precedent  at  alL  Indeed  there  are,  and  can  be,  no 
such  things  as  precedents  for  verdicts.  The  use  of  a  pre- 
cedent is  to  establish  a  general  rule  by  showing  that  it  was 
recognised  in  deciding  upon  particular  facts  ;  but  in  weighing 
evidence,  and  drawing  inferences  from  it,  there  neither  are, 
nor  can  be,  general  rules.  The  whole  matter  is  an  affair  of 
individual  shrewdness  and  common  sense.     It  is  a  case  in 

♦  2  Hale,  P.  C.  290,  note. 
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which  men  argue,  and  ought  to  argue,  as  for  the  most  part  Chap. VII. 
they  do  in  the  other  affairs  of  common  life,  directly  from 
particulars   to   particulars,   without  conscious    intermediate 
generalisations. 

The  whole  subject  is  admirably  summed  up  in  the  declara-  Proviaion 
tion,  which,  by  a  somewhat  theatrical  provision,*  the  foreman  codrof 
of  a  French  jury  is  bound  to  read  to  his  colleagues  before  Criminal 
they  begin  to  deliberate,  and  of  which  a  copy  must  be  posted 
up  in  the  room.  "The  law  does  not  require  the  jury  to 
"  account  for  the  means  by  which  they  are  convinced.  It 
"  does  not  prescribe  to  them  rules  by  which  they  are  to 
"  test  specifically  the  fulness  and  sufl&ciency  of  a  proof;  it 
"  orders  them  to  ask  themselves  in  silence  and  retirement, 
'*  in  conscientious  sincerity,  what  impression  the  proofs  pro- 
"  duced  against  the  accused,  and  the  points  raised  in  his 
*'  favour,  have  made  on  their  reason.  The  law  does  not  say 
•'  to  them,  *  You  shall  take  as  true  every  fact  attested  by  so 
"  many  witnesses  ;*  neither  does  it  say,  *  You  shall  not  regard 
"  as  sufficiently  established  any  conclusion  not  supported  by 
such  a  proems-verbal,  such  documents,  so  many  witnesses, 
or  so  many  circumstances.*  It  asks  only  one  question, 
"  which  comprehends  the  whole  sphere  of  their  duty,  "  Are 
**  you  satisfied  in  your  own  minds  ? "  {Avez^ixmz  une  conmcticm 
intime  t) 

*  Code  d'lnstn.  Criminene,  Art.  842. 
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CHAPTER  VnL 

ENGLISH  EULES  OF  EVIDENCE. 

Chap.     Ik  the  last  chapter  I  attempted  to  show  what  are  the  objects 
_^  . .   *  -  which  the  rules  of  evidence  are  intended  to  fulfil,  and  what 

Division  of  /.  J       T 

the  sub-      are  the  principles  on  which  they  ought  to  be  framed.     I 
^^^  proceed,  in  the  present  chapter,  to  give  a  general  description 

of  the  English  rules  of  evidence. 

It  would  be  inconsistent  with  the  plan  of  this  work  to 
attempt  to  give  anything  like  a  minute  account  of  so  vast 
and  complicated  a  system.  I  shall  aim  only  at  drawing  such 
an  outline  as  may  display  its  general  character  and  show  its 
relation  to  the  principles  already  discussed. 

The  rules  of  evidence  may  be  considered  under  four  main 
heads : — 

I.  Eules  as  to  the  sanctions  under  which  evidence  is  given, ; 
II.  Rules  as  to  the  manner  in  which  evidence  is  to  be  elicited. 

III.  Rules  as  to  the  competency  and  credit  of  witnesses. 

IV.  Rules  as  to  the  competency  of  evidence. 


I. 

EULES  AS  TO  THE  SANCTIONS  UNDBE  WHICH  EVIDENCE  IS 

GIVEN. 

General  The  general  rule  upon  this  subject  is,  that  aU  evidence  in 

sMi?tbn*of  criminal  trials  must  be  guaranteed  by  an  oath,  or  by  an 
evidence.  aflBjmation  guarded  by  the  same  penalties,  or,  imder  special 
circimistances,  by  the  prospect  of  inmiediate  death.  Much  dis- 
cussion has  taken  place  as  to  the  nature  of  oaths,  but  it  will  not 
be  necessary  in  this  place  to  enter  into  the  question.  Whether 
or  not  there  is  any  specific  moral  difference  between  pequiy 
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and  other  specially  malignaiit  forms  of  wilful  falsehood,  there  Chap. 
can  be  no  doubt  that  the  administration  of  an  oath  exercises  a  ^^^^* 
powerful  influence  over  men's  minds  ;  and  it  is,  imquestionably, 
desirable  to  have  the  benefit  of  that  influence  where  circum- 
stances allow  of  it.  I  shall  consider  the  effect  of  the  rule  on 
the  competency  of  particular  classes  of  witnesses  when  I  come 
to  discuss  that  subject. 

There  is  one  point  connected  with  the  subject  of  oaths  Law  of 
which  deserves  more  attention  than  it  has  received.  This  is,  P^^^^ 
the  state  of  the  law  on  the  subject  of  perjury.  Perjury  is  one 
of  the  offences  which  is  not  comprised  in  the  late  Consolidation 
Acts ;  and  it  still  affords  a  remarkable  illustration  of  the 
characteristic  evils  of  the  unreformed  definitions  of  crima 
The  law  of  perjury  may  be  divided  into  two  great  branches 
— ^perjury  at  common  law,  and  perjury  by  statute.  The  fol-  — *t  com. 
lowing  is  the  recognised  definition  of  perjury  at  conmion 
law :  "A  wilful  false  oath  by  one  who,  being  lawfully  required 
to  depose  the  truth  in  any  proceeding  in  a  court  of  justice, 
swears  absolutely  in  a  matter  of  some  consequence  to  the 
point  in  question,  whether  he  be  believed  or  not."  * 
According  to  this  definition,  the  oath  on  which  perjury  is  —by  sta- 
to  be  assigned  must  be  taken  in  a  court  of  justice,  and  must 
relate  to  a  matter  of  some  consequence  to  the  point  in  question. 
There  is  a  certain  degree  of  tmavoidable  difficulty  in  ascertain- 
ing precisely  what  is  and  what  is  not  a  court  of  justice ;  and 
numerous  Acts  of  Parliament  require  or  authorize  oaths,  or 
declarations  in  the  nature  of  an  oath,  which  it  would  be 
difficult  or  impossible  to  view  as  "  proceedings  in  a  court  of 
justice."  To  invest  oaths  of  this  sort  with  the  necessary 
sanction,  it  has  been  customary  to  insert  in  all  such  acts 
clauses  providing  specially  that  a  false  oath  taken  under  their 
provisions  shall  involve  the  punishment  of  perjury.  A  list 
of  the  acts  containing  these  provisions  is  given  in  Rus&ell 
on  Crimes.'f  They  relate  to  a  variety  of  subjects — such  as 
stamp  duties,  the  excise  laws,  naval  stores,  the  mutiny  acts,  &c. 
In  cases  where  an  Act  of  Parliament  requires  an  oath  to  be 
taken,  but  does  not  make  a  false  oath  perjury,  it  seems  that  to 
take  a  false  oath  is  a  misdemeanor,  but  is  not  perjury.    For 

•  2  Kuss.  Cr.  696.  t  2  Kuss.  Cr.  608. 
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instance :  oatlis  are  required  to  be  taken  before  a  surrogate 
in  order  to  obtain  a  marriage  license,  by  4  Greo.  IV.  c.  76,  s.  14  ; 
but  no  provision  is  made  that  fialse  oaths  shall  amount  to 
perjury.  It  has  been  held,*  that  to  take  such  an  oath  falsely 
is  a  misdemeanor;  but  whether  or  not  it  was  perjury  was 
not  decided,  the  question  appearing  to  depend  on  the  further 
question,  whether  or  not  the  proceedings  before  the  surrogate 
were  judicial  As  the  punishment  of  perjury  does  not  differ 
from  that  of  other  misdemeanors,  except  in  the  circumstance 
of  hard  labour,  this  intricacy  appears  needless.  The  gist  of 
the  crime  of  perjury  is  lying  when  a  man  is  required  to  speak 
the  truth  by  any  legal  authority ;  and  the  law  would  be  con- 
siderably improved  and  simplified  by  framing  the  definition  so 
as  to  include  all  false  oaths  and  declarations  made  before  any 
court  of  justice,  or  before  any  person  authorized  or  required 
by  law  to  administer  any  oath  or  receive  any  declaration. 

That  part  of  the  definition  of  perjury  which  requires  that 
the  fedsehood  should  relate  to  ''  a  matter  of  some  consequence 
to  the  point  in  question,"  is  productive  of  much  confusion  and 
rests  upon  no  solid  groimd.  It  appears  to  have  originated  in 
a  misapprehension.  The  oldest  cases  upon  the  subject  are 
collected  by  Hawkins,t  in  a  passage  of  which  the  following 
extracts  show  the  character :  "  If  the  oath  is  whoUy  foreign 
"  from  the  purpose,  or  altogether  immaterial,  and  neither  any 
"  way  pertinent  to  the  matter  in  question,  not  tending  to 
aggravate  or  extenuate  the  damages,  nor  likely  to  induce  the 
jury  to  give  a  readier  credit  to  the  substantial  part  of  the 
"  evidence,  it  cannot  be  perjury.  As  if,  upon  a  trial,  in  which 
the  issue  is  whether  such  an  one  is  compos  or  not,  a  witness 
introduces  his  evidence  by  giving  an  account  of  a  journey 
**  which  he  took  to  see  the  party,  and  swears  falsely  in  relation 
"  to  some  of  the  circimistances  of  the  journey.  So,  where  a 
witness  was  asked  by  a  judge  whether  he  brought  a  certain 
number  of  sheep  from  one  town  to  another  altogether,  and 
''  answered  that  he  did  so,  whereas,  in  truth,  he  did  not 
^*  bring  them  altogether,  but  part  at  one  time  and  part  at 
"  another,  yet  he  was  not  guilty  of  perjury,  because  the  sub- 
^  stance  of  the  question  was,  whether  he  brought  them  all  or 

•  1  Den.  Or.  C.  483.  f  1  PL  Cr.  i88. 
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"not,  and  the  manner  of  bringing  them  was  only  circum-     Chap. 
*'  stance."  VIIL 

After  quoting  some  other  authorities  of  the  same  kind.  Law 
Hawkins  *  observes,  that  they  appear  to  be  cases  in  which  the  fo}*^^^^** 
witness  misunderstood  the  gist  of  the  question,  and  so  was  standing, 
rather  mistaken  than  perjured.     K  this  were  so,  the  inference 
drawn  firom  the  cases  ought  to  be,  not  that  the  circumstances     • 
must  be  material,  but  that  the  witness  must  understand  that 
the  court  requires  him  to  answer  specifically  upon  those  points. 
It  is  obviously  a  very  different  thing  to  give  an  answer 
circumstantially  incorrect  under  a  misapprehension  of  the 
point  of  the  question  asked,  and  wilfully  to  swear  falsely  on 
some  circumstance  collateral  to  the  principal  point  at  issua 
It  clearly  ought  to  be  the  duty  of  the  witness  to  give  true  c 
answers  to  every  question  asked  by  the  court     To  allow 
him  to  answer  immaterial  questions  falsely  is  to  extend  an 
arbitrary  impunity  to  a  certain  number  of  perjuries,  for  it 
cannot  be  supposed  that  any  witness  knows  at  the  time  of 
swearing  whether  the  question  which  he  answers  is  material 
or  not    Whatever  may  have  been  the  origin  of  the  rule,  it 
has  been  adopted  in  the  less  reasonable  of  the  two  senses 
pointed  out  above ;  and  many  cases  have  been  decided  on 
the  question,  whether  or  not  particular  items  of  evidence  are 
material    There  would  be  no  difficulty  in  recasting  the  defi^ 
nition  of  perjury  in  such  a  manner  as  to  omit  this  needless 
distinction. 

Perjury  is  one  of  the  few  crimes  for  which  the  punishment  Punish- 
appointed  by  law  appears  in  many  cases  totally  inadequate.  ^^."^ 
It  may  be  the  instrument  of  the  foulest  kinds  of  murder  and 
robbery,  or  the  means  of  inflicting  loss  of  liberty,  character, 
and  property  in  any  degree,  yet  the  utmost  punishment  that 
can  be  inflicted  is  four  years*  penal  servitude.  It  would  not 
be  too  severe  to  provide  that  perjury,  with  intent  to  procure 
the  conviction  of  any  person  (guilty  or  not)  for  any  crime, 
should  be  punishable  with  penal  servitude  for  life.  The 
offence,  no  doubt,  is  a  rare  one,  but  circumstances  might 
arise  in  which  no  punishment  short  of  death  could  be  too 
severaf 

*  P.  484.  t  See  case  of  MacDaniel  and  others.  19  a  T.  745. 
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11. 

BX7LES    AS    TO    THE    MANNER    IN    WHICH    EVIDENCE    IS    TO  BE 

ELICITED. 

Chap«         These  rules  reffulate  the  order  in  which  witnesses  are  to  be 

VIII 

called  (which  is  a  branch  of  the  law  of  criminal  procedure, 
and  has  already  been  considered  under  that  head),  and  as  to 
the  way  in  which  they  are  to  be  interrogated.    The  most 
important  of  them  is,  that  the  counsel  for  the  Crown  and 
for  the  prisoner  each  examines  his  own  witnesses  in  the 
first   instance,   or,  as  it  is  called,   "in    chief,"  and  cross- 
Rule  as  to  examines  the  witnesses  on  the  other  side.     Leading  ques- 
a^^na.    tions  must  not  be  asked  in  examinations  in  chief,  or  in 
re-examination,  but  they  may  and  ought  to  be  asked  in 
cross-examination.    A  leading  question  is  one  which,  in  any 
degree,  suggests    the    answer  which  the  person  asking  it 
expects;  and  a  common  practical  test,  though  it  is  merely 
practical,  and  often  fails,  is  whether  the  question  admits  of  an 
answer  by  a  simple  "yes  "  or  "  no."    If  it  does,  it  is  generally 
speaking  a  leading  question,   inasmuch  as  it  is,  generally 
speaking,  obvious  which  answer  is  desired  by  the  person  who 
asks  the  question.    For  instance,   "Was  A  B  there?"  the 
accent  being  laid  on  A  B  generally  implies  that  he  was  thera 
This,  however,  is  not  always   the  case.     For  instance,  the 
question  "Could  the  prisoner  hear  what  he  said?"  implies 
nothing,  and  therefore  is  not  a  leading  question.    The  least 
change  of  phrase  may  alter  the  character  of  a  question.     For 
instance,  "Had  he   high  spirits?"  is  a  leading  question — 
"  What  sort  of  spirits  had  he  ?  "  is  not     "  What  did  he  do 
with  the  purse  ? "  is  a  leading  question,  because  it  implies 
that  the  person  to  whom  it  relates  dealt  with  the  purse  in 
some  way  or  other.    The  proper  question  is,  "  What  became 
of  the  purse?"    Suppose  the  expected  answer  to  be  "The 
prisoner  A  passed  it  to  B,*  it  is  obvious  that  the  form  of  the 
question  might  in  particular  cases  make  a  very  important 
difference.    Every  question  must,  from  the  nature  of  the  case 
contain  that  amount  of  suggestion  which  is  necessary  to  bring 
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tlie  mind  of  the  witness  to  the  point  on  which  his  testimony  is      Chap. 
required,  but  this  is  all  that  the  strict  theory  of  the  law  allows. 

In  practice,  the  rigour  of  this  theory  is  considerably  abated.  ^""^^ 
The  right  to  object  to  leading  questions  is  the  prisoner's  privi-  tions, 
lege,  and  if  he  does  not  exercise  it,  they  are  within  certain 
limits  perfectly  proper,  and  save  much  time  and  trouble.  This 
occurs  in  relation  to  all  matters  which  are  not  substantially 
in  dispute,  and  the  practical  rule  is,  that  when  a  witness  has 
deposed  to  a  fact,  and  has  not  been  cross-examined  upon  it^ 
subsequent  witnesses  to  the  same  fact  may  be  asked  leading 
questions.  The  reason  of  this  rule  is,  that  the  omission  to  cross- 
examine  admits  the  accuracy  of  the  evidence.  For  instance, 
suppose  it  has  been  proved,  in  a  trial  for  riot,  that  a  great  dis- 
turbance took  place,  there  would  be  no  objection  to  questions 
which  in  their  form  assumed  the  existence  of  the  riot.  For  in- 
stance, "  Were  you  at  this  riot  ? "  would  be  a  proper  question. 

In  practice,  it  is  generally  obvious  from  the  nature  of  the  j^^^*^® 
case  what  is  likely  to  be  the  point  in  dispute,  and  in  that  case  counsel 
it  is  usual  to  admit  leading  questions  in  the  first  instance,  for 
the  purpose  of  saving  time.  For  instance,  such  a  set  of  ques- 
tions as  these  would  constantly  be  asked :  "  Is  your  name 
A  B,  and  are  you  a  jeweller  at  Nottingham  ?  *'  "  Were  you 
walking  in  the  market-place  on  Monday  evening,  the  10th 
March?"  "Did  you  see  the  prisoner  there?"  "Did  he 
speak  to  you  ? "  Suppose  the  trial  were  for  obtaining  goods 
by  false  pretences,  and  the  conversation  formed  part  of  the 
false  pretence,  the  next  question  would  probably  not  be  a 
leading  one,  it  would  be  "  What  did  he  say  ? "  If  the  conver- 
sation were  merely  introductory,  it  might  be  "  Did  he  ask  you 
to  go  to  his  house?''  This  practice  leaves,  of  necessity,  great 
latitude  both  to  the  discretion  and  to  the  honesty  of  the 
counsel ;  and  there  are  few  things  in  which  all  the  moral  and 
intellectual  qualities  which  the  profession  requires  are  more 
conspicuously  tested  than  in  the  examination  of  witnesses. 
It  is  very  easy  to  lead  too  far,  and  ask  an  in'egular  question, 
which  suggests  the  answer,  and  on  its  being  objected  to,  to 
withdraw  it,  and  ask  it  in  another  shape.  In  this  way  the 
suggestion  is  made,  and  the  mischief  done,  and  the  other  side 
is  deprived  of  his  remedy. 
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Chap.  The  degree  of  good  faith  with  which  barristers  conform  to 
,        the  rules  of  evidence,  whether  or  not  they  are  for  the  moment 

of  adv<2^     advantageous  to  their  cause,  is  the  best  test  of  their  honesty  ; 

^^^'  and  the  real  answer  to  the  popular  notions  about  the  immorar 

lity  of  advocacy  is  supplied  by  the  fact  that  the  nature  of  the 
discretion  with  which  counsel  are  invested  by  the  rules  of 
evidence  and  procedure  is  well  understood  by  the  profession, 
and  that  abuses  of  it  are  at  least  as  closely  watched,  and  as 
strongly  condemned  by  the  sentiment  of  the  bar,  as  irregular 
practices  in  other  professions.  The  only  protection  against 
this  and  other  disreputable  tricks  of  the  same  kind  is  to  be 
found  in  the  bar,  and  in  the  regard  of  its  members  for  their 
professional  character. 

Treating  a      These  exceptions  to  the  rule  forbidding  leading  questions 

JS  "  are  matters  of  practice  rather  than  of  strict  right,  but  there 
is  one  exception  which  is  both  real  and  important  When 
the  judge  is  satisfied,  either  by  a  witness's  demeanour  or  by 
contradictions  between  the  evidence  and  the  depositions  that 
he  is  trying  to  keep  back  the  truth,  and  favour  the  prisoner, 
he  may  in  his  discretion  allow  the  counsel  for  the  Crown  to  ask 
leading  questions,  and,  as  the  phrase  is,  to  treat  the  witness 
as  hostile.  This  is  in  practice  an  inefficient  protection  against 
favourable  or  imwilling  witnesses ;  and  it  is  undoubtedly  a 
weak  point  in  our  system,  that  favourable  prosecutors  and  un- 
willing witnesses  have  great  opportunities  to  screen  the  guilty. 

Leading  in  In  cross-examination  it  is  hardly  possible  to  lead  too  much, 
for  the  theory  of  the  system  is  that  the  witnesses  called  by 
the  prosecution  will  be  unfavourable  to  the  prisoner,  and  have 
come  to  bear  witness  against  him.  Hence  he  is  entitled  to 
test  the  accuracy  of  their  evidence  by  every  means  in  his 
power,  to  remind  them  in  the  most  pointed  way  of  any  cir- 
cumstance favourable  to  him  which  they  have  forgotten  or 
concealed,  and  to  bring  to  light  and  insist  upon  any  latent 
ambiguities  or  contradictions  in  their  evidenca 

Cross-ex-        It  is,  however,  obvious  that,  if  a  witness  is  favourable 

•    • 

\iSiing^  *   to  a  party  cross-examining,  and  if  it  is  sought  to  establish 

witness,      independent  fiEicts  by  his  testimony,  the  fact  that  it  is  procured 

by  leading  questions  will  so  much  diminish  as  almost  to  destroy 

its  value.    This  seems  to  be  the  true  meaning  of  the  rule  laid 


cross-ex- 
amination. 
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down  by  some  writers,*  that  "  counsel  may  not  go  the  length     .chap. 
"  of  putting  the  veiy  words  into  the  mouth  of  the  witness,      ^^^^ 
"  which  he  is  to  echo  back  again."    Tlie  authority  quoted  for 
the  rule  is  a  part  of  the  report  of  Hardy's  trial  in  1794,f  which 
is  in  these  words  : — 

"  Mr,  Erskine, — Did  you  ever  hear  any  of  them  say  that  S^^|? 
"  petitioning  from  private  societies  of  men  could  not  be  sup-  case. 
"  posed  to  have  such  an  efifect  upon  Parliament  ? 

"  L,  C.  J,  Eyre, — Do  not  put  the  very  words  into  the  wit- 
"  ness's  mouth. 

"  Mr,  Erskine, — ^Your  lordship  recollects  I  am  in  a  cross- 
"  examination. 

"  El/re,  L.  G,  J, — ^You  are  not  to  put  the  very  words  into 
"  his  mouth,  even  on  a  cross-examination. 

"  The  Attomey-Oeneral, — It  is  a  misfortune  that  has  been 
"  the  course. 

"  Mr,  ErskiTie. — It  has  been  usual  so  to  examine  in  a  cross-* 

examination  in  the  court  in  which  I  practisa 

"  Eyre,  L.  C,  J, — I  will  not  stop  you,  but  it  is  contrary  to 

my  practice  and  my  opinion."  After  one  or  two  more 
remarks,  the  Lord  Chief  Justice  added,  "  I  would  not  lay 
"  down  a  stricter  rule  in  a  case  like  this  than  has  usually 
*'  prevailed.     You  say  it  has  been  your  usual  practice. 

'*  Attorney-General, — ^Those  gentlemen  who  assist  me  and 
•*  who  practise  in  the  same  court  say  it  is  not  so. 

"  Eyre,  L,  G,  J. — ^I  think,  if  you  will  examine  the  witness  ^P^f^^^ 
"  80  as  that  we  may  have  his  own  answers,  instead  of  echoing 
"  your  words,  it  will  have  ten  times  more  effect  with  the 
j^iry." 

It  will  be  seen  that  the  objection  of  the  Lord  Chief  Justice 
to  Mr.  Erskine's  question  was  determined  by  the  special  cir- 
cumstances of  the  case.  It  is  every  day's  practice  to  ask  an 
unwilling  witness  in  cross-examination,  "  Was  not  this  what 
passed?"  "Did  not  he  say  so  and  so,  and  did  not  you  answer 
80  and  so  ?"  and  thus  the  propriety  of  the  mode  of  questioning 
would  appear  to  depend  rather  on  the  nature  of  the  matter  to 
be  put  in  evidence,  than  on  the  form  of  the  question  asked. 
In  this,  as  in  all  rules  relating  to  the  manner  in  which  evi- 
dence is  to  be  elicited,  a  wide  discretion  must,  from  the  nature 

•  Taylor  Evl  1115.     1  Starkie  197.  t  24  8.  T.  669. 
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Chap,     of  the  case,  be  vested  in  the  judge.    The  expression  of  his 


VIII. 


opinion,  that  a  particular  way  of  putting  a  question  is  unad- 
visable,  is  practically  sufficient,  in  almost  every  case,  to  deter- 
mine the  way  of  putting  it,  for  no  one  would  willingly  set  the 
judge  against  him. 


IIL 

RULES  AS  TO  THE  COMPETENCY,  NUMBER,  AND  CREDIT  OF 

WITNESSES. 

Incom-  In  former  times,  rules  as  to  the  competency  of  witnesses 

witae^&  formed  the  most  important  branch  of  the  law  of  evidence ; 
some  of  them,  especially  the  rule  as  to  incompetency  fix>m 
interest,  being  highly  complicated.  Within  the  last  few  years 
all  objections  as  to  the  competency  of  witnesses,  with  a  few 
exceptions,  have  been  abolished ;  and  in  civU  cases  this  has 
been  carried  so  far,  that  the  parties  to  an  action  are  now 
competent  witnesses.  This  great  change  in  the  law  is  due 
principally  to  the  influence  of  Bentham.  One  leading  maxim 
of  his  work  on  judicial  evidence  is,  that  "  in  the  character  of 
"objections  to  the  competency  of  a  witness,  no  objection 
"ought  to  be  allowed  to  prevail"  This  is  founded  on  the 
principle  that,  though  it  may  be  expected  that  particular 
classes  of  witnesses  will  not  always  tell  the  truth,  yet  their 
testimony  .will  have  some  sort  of  relation  to  it,  from  which  it 
may  be  inferred  what  the  truth  really  is.  A  man  swears  that 
he  was  at  a  given  place  on  a  given  occasion.  The  truth  of 
the  statement  will  have  something  to  do  with  the  fact  that  it 
is  made,  though  the  statement  may  not  be  true.  It  may  be 
too  much  to  infer  that  the  man  really  was  there  from  the  fact 
that  he  says  so,  but  it  might  be  quite  proper  to  infer  that  he 
was  not  there,  from  his  manner,  from  inconsistencies  and  con- 
tradictions in  his  evidence,  or  from  other  circumstances.  In 
other  words,  evidence,  whether  true  or  fake,  is  almost  always 
instructive,  and  ought  therefore  to  be  given  in  aU  cases  for 
what  it  is  worth. 

This  principle  is  now  recognised  in  practice  with  the  fol- 
lowing exceptions,  which  form  the  cases  of  incompetency  in 
criminal  trials: — 
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1.  The  incompetency  of  the  person  accused  and  of  his  wife     Chap. 
or  husband  •     ^ 

2.  Incompetency  from  want  of  understanding.  tions. 

3.  Incompetency  from  want  of  religious  beliet 

1.  The  non-interrogation  of  the  person  accused  appears  to  be  Incom- 
a  peculiarity  of  our  system  of  procedure  rather  than  of  the  law  ^b^^^ 
of  evidence,  inasmuch  as  it  usually  forms  a  distinct  and  most  P^  !^y^' 

_  in  relatioTi 

important  feature  in  the  process  of  preparing  the  question  for  to  the  dis- 
the  tribunal  which  is  finally  to  decide  it.  I  have  accordingly  ^^  °^ 
considered  the  subject  under  that  head.  The  incompetency 
of  husbands  and  wives  to  be  witnesses  in  criminal  trials  for 
or  against  each  other  is  another  matter.  It  is  the  one  excep- 
tion  of  that  kind  which  is  recognised  by  the  law  of  the  land. 
The  law  takes  no  notice  of  natural  affection  in  any  other 
relation  of  Ufa  Parents  and  children,  brothers  and  sisters, 
may  be,  and  constantly  are,  called  upon  to  give  evidence 
either  for  or  against  each  other ;  nor  has  the  propriety  of  this 
ever  been  questioned.  Since  the  year  1853,  the  evidence  of 
husbands  and  wives  has  been  admitted  in  civil  suits,  and 
such  inquiries  frequently  involve  consequences  as  momentous 
to  the  feelings  and  characters  of  the  parties  concerned  as  the 
common  run  of  criminal  trials.  It  must  also  be  remembered 
that  the  rule  was  obviously  established  for  the  sake  of  hu- 
manity and  in  the  interest  of  the  accused.  Considered  merely 
with  reference  to  the  discovery  of  the  truth,  it  cannot  be  de- 
fended ;  for  though  a  wife's  evidence  in  favour  of  her  husband 
would  seldom,  if  it  stood  alone,  be  entitled  to  much  credit, 
her  evidence  against  him  would  often  be  evidence  against 
interest  in  the  strongest  form ;  and  whatever  the  value  of  the 
evidence  might  be,  there  is  no  reason  why  the  jury  should 
not  form  an  opinion  upon  it 

Viewing  the  rule,  therefore,  with  relation  merely  to  the  In  relation 
question  of  humanity,  is  it  reaUy  humane  ?  This  is  very  ^^. 
doubtful.  To  an  innocent  man,  his  wife's  evidence  may  be 
matter  of  the  greatest  importance ;  and  if  the  circumstances 
were  such  that  if  she  spoke  falsely  she  might  be  contradicted, 
or  her  falsehood  might  be  exposed  by  cross-examination,  her 
evidence  might  carry  considerable  weight.  A  man  was  tried 
for  wounding  another  in  a  common  lodging-house.     The 
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Chap*  principal  witness  against  him  was  the  mistress  of  the  wounded 
man.  His  wife  was  present,  and,  of  course,  could  not  be 
examined.  He  exclaimed  with  much  indignation,  and  not 
without  considerable  reason,  **  You  have  heard  his  woman  and 
will  you  not  hear  my  wife  ? "  The  wife  of  the  prosecutor,  as 
well  as  the  prosecutor  himself^  were  always  competent  wit- 
nesses, on  the  groimd  that  the  Queen  is  the  real  prosecutor, 
so  that  the  person  using  the  Queen's  name  is  not  a  party; 
but  this  is  a  mere  technicality,  and  the  contrast  may  be  a 
substantial  hardship. 

Objco-  As  to  the  value  of  the  evidence  excluded,  it  must  be  remem- 

bered that  the  public  sentiment  would  be  shocked  by  the 
practice  of  calling  wives  against  their  husbands,  that  it  would 
hardly  condemn  a  woman  who  committed  perjury  for  her 
husband,  and  that  juries  would  very  likely  discredit  women 
who  appeared  to  be  willing  witnesses  against  their  husbands. 
In  fact,  the  objections  already  stated  to  making  the  accused 
competent  witnesses  ♦  apply  with  greater  force  to  the  case  of 
their  husbands  and  wives,  inasmuch  as  the  conjugal  love 
which  would  lead  a  person  to  lie  to  screen  a  wife  or  husband 
is  a  better  motive  than  the  self-love  which  would  lead  a 
man  to  lie  in  his  own  case  and  one  not  less  powerfuL  It  is 
so  important  that  perjury  should  not  be  committed,  and 
especially  that  it  should  not  be  committed  under  circum- 
stances which  would  lead  the  public  to  sympathise  with  the 
criminal ;  and  it  is  so  much  more  important  that  the  adminis- 
tration of  criminal  justice  should  harmonize  with  the  public 
feeling  than  that  it  should  exhaust  all  possible  means  of  con- 
victing criminals,  that  I  think  the  utmost  modification  of  the 
present  law  which  would  be  advisable  would  be  to  permit 
an  accused  person  to  call  his  husband  or  wife  if  he  thought 
fit  He  would  seldom  be  advised  to  do  so  if  the  evidence  to 
be  given  rested  merely  on  the  credit  of  the  wife  or  husband — 
for  instance,  if  the  object  were  to  prove  an  alibi ;  but  in  par- 
ticular cases  their  evidence  might  be  important,  and  it  seems 
hard  that  in  such  cases  it  should  not  be  given. 

Excep-  The  only  exception  at  present  to  the  rule  which  makes  the 

tions  to  in-  --    .^  .  .      -        -x  •      •  i.  ^i 

compe-       wife  an  incompetent  witness  is  in  cases  where  the  cnme 

♦  Sup.  p.  201. 
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charged  is  an  assault  committed  upon  her.     This  might  well     chap, 
be  extended  to  cases  of  bigamy,  where  the  first  wife  is  at      ^^^ 
least  as  much  injured  as  by  an  assault.    It  may  be  a  question  i^^J^^da 
whether  it  might  not  be  extended  to  assaults  upon  the  child-  and  wives, 
ren  or  other  members  of  the  family,  or  crimes  committed  in 
the  house.     If  a  man  murdered  his  child  in  his  wife's  pre- 
sence, it  might  be  a  dreadful  hardship  that  she  should  not 
be  able  to  give  evidence  on  the  subject.     It  is  easy  to  ima- 
gine cases  in  which  she  would  have  no  other  way  of  freeing 
herself  from  the  imputation  of  being  the  criminal,  and  in 
which  the  mutual  incapacity  of  the  parties  to  testify  might 
secure  the  impunity  of  both.   Husband,  wife,  and  child,  are  in 
a  house  alone  at  night.   In  the  morning  the  child  is  murdered. 
The  husband  and  wife  each  accuse  the  other,  but  neither  can 
give  evidence.     The  result  would  be  that  both  must  escape, 
unless  there  was  ground  to  infer  joint  criminality. 

It  is  said  that  there  is  a  doubt  whether  a  wife  is  not  a 
competent  witness  in  treason,  but  I  believe  that  no  instance 
can  be  given  in  which  a  wife  has  ever  been  called  in  a  trial 
for  that  offence.* 

2.  Incompetency  from  Want  of  Understanding. — The  law  Want  of 
in  this  case  is  similar  to  the  law  as  to  the  competency  to  SSmding— 
commit  crimes,  though  it  differs  as  to  want  of  under-  infancy, 
standing  from  infancy.  A  child  under  seven  cannot  commit 
a  crime,  but  its  competency  as  a  witness  depends  entirely 
on  the  question  whether  it  has  in  fact  sufficient  intelligence 
to  understand  the  nature  of  an  oath.  The  test,  I  think, 
is  unfortunately  chosen.  A  child  will  have  been  taught 
to  say,  that  if  it  tells  a  lie,  it  "will  go  to  the  bad  place 
when  it  dies"  (which  is  usually  taken  to  show  that  it  knows 
the  meaning  of  an  oath)  long  before  it  has  any  real  notion  of 
the  practical  importance  of  its  evidence  in  a  temporal  point 
of  view;  and  also  long  before  it  has  learnt  to  distinguish 
between  its  memory  and  its  imagination,  or  to  understand  in 
the  least  degree  what  is  meant  by  accuracy  of  expression.  It 
is  hardly  possible  to  cross-examine  a  child.  The  test  is  too 
rough  for  an  immature  mind.  However  gently  the  questions 
may  be  put,  the  witness  grows  confused  and  frightened,  partly 

*  Cases  coUected  in  Boscoe  Dig.  Cr.  £▼.  129. 
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Chap,  by  the  tax  on  its  memory,  partly  by  the  strangeness  of  the 
^^^  scene,  and  the  result  is  that  its  evidence  goes  to  the  jury 
practically  unchecked,  and  has  usually  greater  weight  than  it 
deserves,  for  the  sjrmpathies  of  the  jury  are  always  with  it. 
This  is  a  considerable  evil,  for  in  infancy  the  strength  of  the 
imagination  is  out  of  all  proportion  to  the  power  of  the  other 
faculties ;  and  children  constantly  say  what  is  not  true,  not 
from  deceitfulness,  but  simply  because  they  have  come  to 
think  so,  by  talking  or  dreaming  over  what  has  passed.  The 
evil,  however,  is  one  which  the  law  cannot  remedy.  It  would 
be  a  far  greater  evil  to  make  children  incompetent  witnesses 
up  to  a  certain  aga  The  only  remedy  is,  that  the  judges 
should  insist  to  juries  more  strongly  than  they  generally  do 
on  the  unsatisfactory  nature  of  the  evidence  of  children  and 
on  the  .danger  of  being  led  by  sympathy  to  trust  in  it 

Madnes'.  Madmen  are  on  precisely  the  same  footing  with  relation  to 
testimony  as  with  relation  to  crime.  If,  in  fact,  they  under- 
stand the  nature  of  an  oath  and  the  character  of  the  proceed- 
ing in  which  they  are  engaged,  they  are  competent  witnesses. 
This  strongly  confirms  the  view  already  taken  of  the  relation 
of  madness  to  criminal  responsibility. 

Athdsm.  3-  Incompetency  from  Want  of  Religious  Belief, — The  third 
case  of  incompetency  is  incompetency  from  want  of  religious 
belief  The  principle  of  this  rule  is  explained  in  the  great 
case  of  Omichund  v.  Barker  ♦  in  the  following  words  : — 
*'  Such  infidels  who  believe  in  a  Grod,  and  that  he  will  punish 
"  them  if  they  swear  falsely,  in  some  cases,  and  under  some 
"  circumstances,  may,  and  ought  to  be,  admitted  as  witnesses 
**  in  this,  though  a  Christian,  country.  And,  on  the  other 
"  hand,  I "  (Willes,  C.  J.)  "  am  clearly  of  opinion  that  such  in- 
"  fidels — if  any  such  there  be — ^who  either  do  not  believe  a 
"  God,  or,  if  they  do,  do  not  think  that  he  will  either  reward 
"  or  punish  them  in  this  world  or  in  the  next,  cannot  be  wit- 
"  nesses  in  any  case,  nor  under  any  circumstances,  for  this 
"  plain  reason ;  because  an  oath  cannot  possibly  be  any  tie  or 
"  obligation  upon  them." 

By  various  statutes,  Quakers,  Moravians,  and  Separatists, 
are  enabled  to  make  afi&rmations  instead  of  oaths ;  and  by  the 

♦  1  Smith,  L.  C.  838.    • 
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Common  Law  Procedure  Act  of  1854*  it  is  emicted  that  if     Chap. 

any  person  called  as  a  witness  *'  shall  refuse,  or  be  imwilling, 

"  fix)m  conscientious  motives,  to  be  sworn,  it  shall  be  lawful  for 

"  the  court,  or  judge,  or  other  presiding  officer,  to  permit  such 

"  person  instead  of  being  sworn  to  make  a  solemn  affirmation 

"  or  declaration,"  in  the  following  form : — "  I,  A  B,  do  so- 

"  lemnly,  sincerely,  and  truly  affirm  and  declare  that  the 

"  taking  of  an  oath  is,  according  to  my  religiovs  belief,  wn- 

"  lawful^'  &c.      This  enactment  applied  to  courts  of  civil 

jurisdiction  only,  but  it  was  extended  to  criminal  proceedings 

by  24}  &  25  Vic.  c.  66.    These  acts  do  not  meet  the  case  of 

a  person  who,  being  an  atheist,  has  either  no  religious  belief, 

or  does  not  object  to  taking  an  oath.t 

The  existence  of  this  rule  is  much  to  be  regretted,  as  it  Objections 
inflicts  the  greatest  possible  hardship  in  particular  cases,  and  rule.  ^ 
proceeds  on  a  theory  of  evidence  which,  in  the  present  day,  is 
deservedly  exploded.  It  overlooks  the  fact  that  the  great 
security  against  judicial  errors  lies  in  the  power  of  exposing 
or  contradicting  false  evidence,  not  in  preventing  false  evidence 
fipom  being  given.  It  is  in  fact  constantly  given  and  con- 
stantly exposed.  Hence  the  guarantee  afiforded  by  an  oath  for 
the  truth  of  testimony  is  one  to  which  too  much  importance 
may  readily  be  ascribed.    In  very  rude  times  it  was  not 

♦  17  &  is  Vic.  c,  125,  8.  20. 

t  The  moet  popular  form  of  atheism  in  the  present  day,  which  is  known  by 
the  name  of  secularism,  admits  the  existence  of  a  religious  sentiment  as  a 
part  of  human  nature,  but  denies  that  this  proves  the  existence  of  an  object 
by  which  that  sentiment  is  excited.  It  also  supposes  that  this  sentiment 
gives  a  natural  sanction  to  morality  and  (I  believe)  to  oaths  as  part  of  the 
established  morality  of  the  nation.  Atheists  of  this  school  have  no  objection 
to  be  sworn  in  the  usual  form.  {Madan  v.  CaAomack,  81  L.  J.  Ex.  118.)  A 
curious  question  might  arise  under  these  circumstances.  A  person,  on  being 
objected  to  for  want  of  religious  belief,  is  examined  on  the  wire  dirt 
to  see  whether  or  no  the  objection  is  weU  founded.  He  refuses  to  answer 
questions  as  to  his  religious  belief,  on  the  ground  that  the  answers  might 
tend  to  discredit  him.  Can  the  court  compel  him  to  answer  ?  Can  it  infer, 
from  his  refusal,  that  he  is  incompetent  ?  If  not,  and  if  the  oath  is  ad- 
ministered without  objection  on  his  part,  he  can  give  his  evidence.  This 
actually  occurred  at  the  Lincolnshire  Quarter  Sessions  ;  and  the  court  would, 
if  necessary,  have  reserved  the  case  for  the  court  above,  but  the  prisoner  was 
acquitted.  As  to  the  religion  of  atheists,  see  Comte's  Cateehigni  of  Positive 
Religion.  M.  Comte  had  several  disciples  in  this  country,  and  tiU  lately  their 
views  were  advocated  by  a  weekly  newspaper  called  The  Reckoner, 

V 


290  English  Rules  of  Evidence. 

Chap,  unnatural  to  suppose  that  the  truth  of  the  explicit  assertion 
^^^*  of  a  witness  that  he  had  seen  this  or  that  could  not  be  tested, 
and  that  such  assertions  must  prevail.  The  dread  of  future 
punishment  by  an  invisible  power  was  thus  felt  to  be  the  only 
protection  which  men  had  against  each  other's  oaths.  The 
criminal  law  of  Saxon  and  Norman  times  is  ftdl  of  proofs  of 
the  mechanical  importance  which  was  attached  to  oaths.  A 
Saxon  trial  was  nothing  but  a  process  of  weighing  so  many 
oaths  that  the  prisoner  was  innocent  against  so  many  others 
that  he  was  guilty ;  and  it  was  by  slow  degrees  that  in  later 
times  a  more  reasonable  system  was  introduced,  and  gradually 
brought  to  perfection.  The  tendency  of  all  inquiry  into  the 
subject  has  been  progressively  to  diminish  the  importance  of 
mere  positive  assertion,  to  show  that  the  business  of  a  judge 
is,  and  must  always  be,  an  active  process  of  reasoning  and 
inferring,  not  the  merely  passive  one  of  listening. 
Motives  to  Experience  has  also  been  constantly  showing  that  human 
^jj,^  nature  is  in  the  last  degree  intricate,  and  that  the  motives 
which  induce  men  to  speak  truth  or  falsehood  are  far  from 
being  so  direct  and  simple  as  the  superficial  observations  of 
early  times  might  lead  us  to  think.  The  doctrine  that  an 
atheist  is  an  incompetent  witness  proceeds  on  the  notion 
that  the  chief,  or,  at  any  rate,  the  only  solid  reason  that  any 
one  has  for  telling  the  truth  is,  the  fear  that  he  will  be  damned 
if  he  tells  a  lie.  This  is  as  if  a  man  should  say  that  a  wish 
to  sustain  life  is  the  only  reason  why  men  eat  their  meals ;  as 
if  habit,  the  pain  of  hunger,  the  pleasure  of  the  palate,  the 
pleasure  of  refreshment  and  of  society,  would  not  induce 
every  one  to  eat,  even  if  he  could  live  without  it.  The  fear  of 
hell  is,  no  doubt,  sometimes  one  reason  why  some  people  tell 
the  truth ;  but  it  is  no  more.  No  one  would  admit  that  it  was 
the  only  motive  in  his  own  case,  and  no  one  ought  hastily 
to  say  so  of  others. 
Religioua  Men  tell  the  truth  from  habit,  from  a  fear  of  exposure,  fix)m 
one  ot  ^  ft  sense  of  honour,  from  a  sense  of  duty,  which  they  never,  or 
many  mo-  hardly  ever,  analyse  into  its  original  elements ;  in  a  word, 
because  it  is  their  character  to  do  so.  This  character  is 
formed  by  a  thousand  causes ;  and  there  can  be  no  doubt  that 
a  deep  sense  of  religious  duty,  and  of  the  existence  of  a  God 
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who  governs  the  world,  and  will  enforce  his  commands  by  Chap. 
sanctions  of  one  sort  or  another,  in  every  state  of  being —  ^^^^' 
present  and  future — contributes  more  powerfully  to  produce 
a  truthful  character  than  any  other  known  cause  whatever. 
Every  one  would  be  more  inclined  to  trust  a  person  whom  he 
knew  to  be  habitually  under  the  influence  of  such  thoughts 
than  one  of  whom  he  knew  nothing.  It  is,  however,  absurd 
to  say  that  this  is  the  only  source  from  which  truthfulness 
can  spring.  In  point  of  fact,  honesty  is  much  commoner  than 
a  permanent,  ever  present  sense  of  religion  ;  and  it  is  of  a 
smaU  minority  only  that  the  latter  state  of  mind  could  truly 
be  afl&rmed.  Eeligious  belief,  in  any  case,  is  only  a  remote 
cause  of  truthfulness.  The  proximate  cause  is  almost  always 
one  of  those  which  have  been  just  mentioned.  In  a  court 
of  law  where  the  witness  is  inclined  to  lie,  fear  of  immediate 
exposure  by  cross-examination  is  a  far  more  active  motive 
than  the  fear  of  hell,  just  as  a  single  policeman  on  the  spot 
frightens  a  thief  more  than  an  army  of  a  hundred  thousand 
men  at  a  distance.  I  suppose  that  no  one  of  ordinary  com- 
mon sense  would  prefer  the  evidence  of  a  Chinese  or  Hindoo, 
untested  by  cross-examination,  but  guaranteed  by  an  oath 
over  a  cracked  saucer,  to  that  of  an  English  atheist,  tested 
by  cross-examination.  And  this  is  fatal  to  a  rule  making  a 
class  of  witnesses  incompetent. 

The  ordinary  objections  to  rules  destroying  the  competency  Applica- 
of  witnesses  apply  with  special  force  to  this  particular  case.  B^ntham'a 
In  order  to  justify  the  rule  it  must  be  contended  not  that  principle 
those  whom  it  excludes  will  always  lie,  but  that  there  will  in  nile. 
no  case  be  any  assignable  relation  at  all  between  the  truth 
and  their  evidence,  and  that  therefore  the  jury  ought  not 
to  be  allowed  to  hear  what  they  have  to  say.     In  an  im- 
mense majority  of  the  cases  which  come  before  criminal 
courts,  a  witness  has   no  interest  whatever  in  telling  a  false- 
hood, and  no  attempt  is  ever  made  to  discredit  him.     The 
most  infamous  of  men  can  hardly  wish  to  expose  himself  to 
severe  punishment  by  committing  a  deadly  injury,  for  which 
he  is  to  get  nothing,  on  a  person  whom  he  has  never  seen  or 
heard  of,  yet  this  is  the  conduct  which  the  rule  presumes  will 
habitually  be  pursued  by  atheists.    Suppose  a  man  travelled 
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in  a  railway  <jarriage  with  an  atheist  whom  he  had  never  seen 
before,  at  the  very  moment  when  he  was  said  to  have  com- 
mitted a  crime,  would  it  not  be  monstrous  that  he  should  be 
prevented  from  proving  an  alibi,  because  the  law  presumes  an 
atheist  to  be  so  wicked  that  he  would  gratuitously  subject 
himself  to  severe  punishment  and  temporal  ruin  by  deposing 
falsely  on  a  matter  on  which  he  could  not  be  mistaken,  and  to 
which  he  was  totally  indifferent  ? 

A  man  who  has  the  courage  and  honesty  to  avow  him- 
self an  atheist  in  a  public  court  gives,  in  fact,  the  strongest 
possible  pledge  of  his  sincerity,  yet  he  is  incompetent  as 
a  witness,  though  the  vilest  and  most  dishonest  criminal — 
a  forger,  a  perjurer,  a  man  who  extorts  money  by  threats 
of  false  accusation — ^is  competent.  People  are  competent  wit- 
nesses though  they  may  have  the  strongest  reasons  known 
to  human  nature  for  falsehood  in  the  specific  case  at  issue. 
Accomplices  are  competent  witnesses,  and  so  are  men  who 
swear  against  others  to  save  their  own  characters  or  livea 
When  Mr.  Hatch  had  been  convicted  of  an  indecent  assault 
he  was  a  competent  witness  to  prove  the  perjury  of  the  very 
witness  on  whose  evidence  he  had  been  convicted,  and  if  cross- 
indictments  were  preferred  by  A  against  B  and  by  B  against 
A  for  the  same  murder,  each  would  be  a  competent  witness 
against  the  other,  even  after  his  own  conviction.  Can  the 
bare  fact  that  a  man  does  not  believe  in  hell  be  put  for  one 
moment  in  comparison  with  such  inducements  to  falsehood 
as  these  ?  Yet,  who  would  contend  in  the  present  day,  that 
the  mouths  of  such  witnesses  ought  to  be  closed  ?  One  illus- 
tration may  be  put,  which  is  conclusive.  A  man  is  indicted 
for  murder.  Evidence  to  establish  an  alibi  is  rejected  on  the 
ground  of  the  atheism  of  the  witnesses.  He  is  convicted  and 
sentenced  to  death.  Ought  the  Home  Secretary  to  refuse  to 
hear  what  the  witnesses  tendered  at  the  trial  have  to  say  ? 

The  rule  is  partial  as  well  as  wrong  in  principle.  The 
reason  of  it  is  that  an  atheist  does  not  believe  that  by 
perjury  he  will  be  exposed  to  supernatural  or  providential 
punishment  here  or  hereafter.  There  are  other  religious 
beliefs  wliich  involve  the  same  consequence,  but  do  not  affect 
the  competency  of  witnesses.     Hardly  any  one  believes  that 
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perjury  will  certainly  be  visited  by  some  specific  punishment  Chap. 
either  here  or  hereafter.  Men  look  upon  it  as  one  of  many 
items  of  conduct  which  may  influence  their  future  state,  but 
it  is  the  imiversal  belief  that  punishment  may  be  averted  by 
repentance,  and  some  persons  hold  theories  which  partially 
free  them  from  responsibility.  They  believe  that  they  are 
above  and  beyond  punishment ;  that  they  are  in  a  state  of 
grace  from  which  they  cannot  fall. 

The  real  reason  why  the  rule  is  maintained  is  a  vague  Traerea- 
impression  that  it  is  a  legal  protest  against  atheism,  and  sets  ^erSe  is 
a  stigma  on  that  way  of  thinking,  and  that  its  removal  would  ^^' 
indicate  something  like  a  relenting  on  the  part  of  the  nation 
at  large  towards  atheists.  This  reason  is  perfectly  intelligible, 
but  hardly  any  one  would  explicitly  avow  it  It  has  passed 
into  a  commonplace  that  it  is  no  part  of  the  duty  of  the  state 
to  stigmatize  opinions,  and  that  the  principal  effect  of  the 
attempt  to  do  so  is  to  prejudic/C  generous  minds  in  their 
favour.  In  the  meantime,  it  may  be  well  to  observe  that  the 
barren  satisfaction  of  protesting  against  opinions  which  are 
as  unpopular  as  they  are  uncommon,  is  dearly  purchased 
at  the  expense  of  the  reproach  that  the  law  of  England 
practically  extends  impunity  to  the  most  atrocious  crimes 
committed  against  atheists  or  in  their  presence.  Atheists 
have  been  robbed  with  impunity,  though  the  robbery  took 
place  befoi*e  their  eyes ;  and  the  same  thing  might  happen  in 
the  case  of  rape  or  murder  if  an  atheist  were  either  the  victim 
or  an  indispensable  witness.  Nay,  a  favourable  witness  might 
save  the  most  malignant  murderer  by  declaring  himself  an 
atheist,  and  so  becoming  incompetent  as  a  witness.  It  is 
surely  wise  to  prevent  the  possibility  of  so  horrible  a  scandal, 
before  the  nation  is  disgraced  by  its  actual  occurrence. 

Eules  as  to  the  privileges  of  certain  classes  of  witnesses  are  Privfleged 
closely  allied  to  rules  as  to  the  competency  of  witnesses. 
Married  persons  are  not  only  incompetent  witnesses  against 
each  other,  but  are  privileged  with  respect  to  commimications 
made  to  each  other  during  marriage.  Professional  advisers, 
barristers,  and  attorneys,  are  also  privileged  aa  to  conmiunica- 
tions  made  to  them  by  their  clients.  A  man  may,  with  perfect 
safety,  tell  a  barrister  or  attorney  in  his  professional  capacity 


294  English  Rules  of  E/vidence. 

Chap,     that  he  has  committed  murder  or  treason.     This  was  one 

VIII 

of  the  rules  against  which  Bentham  argued  so  eagerly.* 
The  effect  of  abolishing  it  would  be,  he  argued,  to  prevent 
guilty  persons  from  receiving  assistance.  Innocent  persons 
could  have  nothing  to  conceal.  The  answer  is,  that  law  is  not 
an  unmixed  good,  that  it  is  a  system  of  positive  rules  and 
practical  expedients  which  produce  evil  as  well  as  good,  and 
in  which  it  is  necessary  to  provide  a  system  of  checks  and 
counter-checks.  The  prosecutor  ought  to  seek  to  do  justice, 
to  inquire  into  truth ;  in  fact,  he  «dways  does  seek  to  cany 
his  point  and  convict  his  man :  hence  the  accused  also 
must  have  his  weapons  and  be  encouraged  to  fight  for  life 
or  liberty  whether  guilty  or  not.  Whatever  its  forms  may 
be,  law  is  in  substance  warfare,  and  legsd  rules  must  be 
adapted  to  the  feelings  of  combatants  animated  by  the  fiercest 
motives  known  to  human  nature,  and  not  to  those  of  philo- 
sophers engaged  in  the  calm  pursuit  of  trutL  The  expressive 
and  popular  phrase  fair  play  contains  the  real  vindication  of 
this  and  some  other  rules  of  English  law. 

RULES  AS  TO   THE  NUMBEE  OF  WITNESSES. 

Number  of      The  laws  of  some  countries  lay  down  rules  which  are  some- 
-*■-*    times  very  technical  and  complicated  about  the  kind  of  proof 
which  it  is  necessary  to  produce  in  particular  cases.     The 
only  instances  of  rules  of  this  kind  known  to  English  law  are 
the  rules  that  in  trials  for  high  treason  an  overt  act  must  be 
proved  by  two  witnesses,  or  two  overt  acts  by  one  witness 
each;  and  that  in  indictments  for  perjury  the  evidence  of  one 
witness  is  not  sufficient  to  convict  the  defendant,  "  as  in  that 
case  there  would  be  only  one  oath  against  another."  "f     The 
meaning  of  the  rule  appears  to  be,  not  that  two  witnesses 
must  explicitly  contradict  what  the  accused  has  sworn,  but 
that  he  shall  be  contradicted,  and  the  contradiction  corro- 
borated by  some  other  evidence.    In  a  very  late  case  J  a  man 
Two  wit     swore  before  a  county  court  judge  that  a  parcel  of  money 
perjury.      which  he  gavc  his  creditor  contained  42/.  in  cash  when  he 

♦  5  Rat  Jud.  Ex.  802.  t  2  Russ.  Cr.  649 
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gave  it  him,  and  that  on  other  occasions  he  had  paid  him  6/.  Chap. 
more.  The  creditor  swore  that  the  debtor  told  him  that  the 
parcel  contained  48/.  and  that  the  6/.  had  never  been  paid  at 
all,  and  produced  a  witness  to  prove  that  the  parcel  contained 
only  42/.  It  was  held  that  in  this  case  there  was  only  oath 
against  oath,  and  therefore  no  case  for  the  jury,  as  the 
evidence  of  the  person  who  saw  the  money  coimted  was 
corroboration  of  the  prosecutor  only  if  the  prosecutor  spoke 
the  truth  as  to  the  non-payment  of  the  other  sums. 

These  exceptions  to  the  general  principle  are  of  little  prac- 
tical importance.  The  law  of  treason  stands  on  a  very  peculiar 
footing,  and  it  is  difficult  to  imagine  a  case  in  which  the  rule 
would  do  harm,  whilst  it  might,  and  often  has  done  good, 
though  opposed  to  the  general  theory  of  trial  by  jury.  The 
same  observation  applies  to  the  exception  as  to  perjury, 
though  it  would  certainly  be  more  consistent  with  the  prin- 
ciples of  trial  by  jury  to  leave  such  cases  to  them  with  a 
strong  admonition  as  to  the  danger  of  acting  on  such  evidence. 
This  is  the  course  taken  with  the  evidence  of  accompUces. 


EULES  AS  TO  THE  CREDIT   OF  WITNESSES. 

The  great  leading  rule  as  to  the  credit  of  witnesses  is,  that  Credit  of 
it  is  the  province  of  the  jury  exclusively  to  form  an  opinion  ^^*"**- 
on  the  subject.   I  have  treated  of  this  subject  at  length  in  the 
last  chapter. 

There  are,  however,  certain  prescribed  ways  by  which  the  How  at- 
credit  of  witnesses  may  be  attacked,  and  the  rules  upon  this  **^*^* 
subject  form  an  important  and  characteristic  part  of  the  law. 

The  credit  of  a  witness  may  be  attacked — 

By  general  evidence  of  bad  character. 
.    By  questions  to  his  credit  in  cross-examination. 

By  specific  contradiction  of  his  evidence. 

When  a  witness's  credit  is  attacked  by  general  evidence  of  General 
bad  character,  it  must  be  done  by  calling  witnesses  to  swear  qFimS^ 
that  they  are  acquainted  with  his  general  character,  and  that  character, 
from  their  acquaintance  with  him  they  are  prepared  to  swear 
that  he  is  not  to  be  believed  on  his  oath.    Formerly,  this  wa^ 
often  done,  and  considerable  latitude  was  allowed  in  inquir- 
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Chap  ing  into  collateral  circumstances.  In  the  case  of  Maskall  ♦  the 
character  of  one  Ingram  was  inquired  into  in  this  manner  :— 
"  Q,  Do  you  know  anything  of  his  general  character?  A,  His 
^general  character  is  that  of  an  abominable  liar.  He  was 
"generally  known  by  the  appellation  of  Lying  Dick."  In 
the  case  of  Oliver  Bond,  in  1798,-f-  witnesses  were  called 
whose  evidence  went  to  prove  that  Reynolds,  the  weU  known 
informer,  was  reasonably  suspected  of  murdering  his  mother- 
in-law.  But  in  the  case  of  Watson,J  in  1817,  evidence 
offered  to  show  that  one  Castle,  a  spy,  the  principal  witness 
for  the  prosecution,  had  been  guilty  of  a  variety  of  crimes, 
was  refused,  and  the  rule  appears  now  to  be  firmly  settled 
that  the  only  question  which  can  be  asked  is,  whether  the 
witness  is  to  be  believed  on  his  oath.  The  consequence  has 
been,  that  this  mode  of  attacking  a  witness's  credit  has  become 
practically  obsolete.  Indeed,  it  is  obviously  rough  and  clumsy. 
The  question  is,  "  Is  he  to  be  believed  on  his  oath  ? "  The 
answer  would  always  be,  "  That  depends  on  what  he  saj'^s." 
If  the  greatest  liar  in  the  world  were  to  swear  that  it  was 
raining,  few  people  would  think  it  necessary  to  look  out  of 
the  window,  especially  if  he  had  no  purpose  to  serva  If  the 
most  honest  man  in  the  world  were  to  swear  that  he  saw 
a  ghost  he  would  not  be  generally  believed.  It  is  for  the 
jury,  and  not  for  independent  witnesses,  to  consider  whether 
or  not  the  evidence  given  at  the  trial  is  to  be  believed; 
and  the  witness's  general  character,  apart  from  his  specific 
behaviour  in  particular  cases,  has  little  relation  to  his  credi- 
bility on  any  given  occasion. 
Cross-ex-  The  feeling  that  specific  acts  and  not  general  reputation 
^JJ^^^  ^  are  the  proper  tests  of  credibility,  has  introduced  the  practice 
of  testing  the  credit  of  witnesses  by  questions  in  cross- 
examination,  which  at  present  are  carried  to  great  lengths. 
There  is  hardly  any  part  of  his  past  life  on  which  a  witness 
on  a  criminal  trial  may  not  be  questioned  for  the  purpose 
of  showing  that  he  is  not  to  be  trusted. 

The  law  which  regulates  questions  of  this  kind  is  not  alto- 
gether plain,  as  it  fluctuates  to  some  extent  according  to  the 
sentiments  of  the  judges  for  the  time  being.    There  are  a  con- 
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siderable  number  of  decisions  on  the  subject,  some  of  which     Chap. 
are  not  altogether  consistent ;  but  speaking  broadly,  and  sub-      ^^^^ 
ject  to  the  I'eservation  that  the  authorities  are  in  some  degree 
conflicting,  the  following  rules  may  be  stated  to  be  proxi- 
mately correct : — 

Questions  which  tend  to  subject  a  witness  to  penalties  or  Rules, 
punishment  may  be  put,  but  the  witness  cannot  be  compelled 
to  answer.  If  he  chooses  to  answer,  his  answer  may  be 
evidence  against  him.  The  court  decides  whether  the  witness 
has  shown  reasonable  grounds  for  believing  that  the  answer 
will  tend  to  criminate  him.  Great  latitude  is  allowed  to  the 
witness,  but  in  extreme  cases  the  court  will  decide  whether 
the  danger  which  he  apprehends  is  substantial* 

Questions  tending  to  degrade  a  witness  and  relevant  to  the 
matter  at  issue  may  be  put,  but  need  not  be  answered.  If 
the  witness  does  answer,  the  party  asking  the  question  is 
bound  by  Ms  answer  and  cannot  contradict  it,  but  he  may 
afterwards  prosecute  the  witness  for  perjury. 

Hardly  any  part  of  the  law  has  been  more  severely  cen-  Reroajks 
sured  by  the  unprofessional  part  of  the  community  than  that  rules, 
which  gives  counsel  a  right  to  cross-examine  witnesses  to  their 
credit.  Occasional  instances  of  impropriety  have  probably 
produced  on  the  public  mind  a  stronger  impression  than  the 
state  of  the  case  really  warrants.  No  doubt  the  case  is  one 
of  conflicting  interests.  The  interest  of  the  pubUc  is,  that 
juries  should  have  all  the  materials  which  are  requisite  to  the 
formation  of  a  sound  judgment  The  interest  of  the  witnesses 
is,  that  their  characters  and  the  history  of  their  past  lives 
should  be  respected.  Questions  relating  to  the  credit  of 
witnesses  are  frequently  most  material,  and  this  may  be  the 
case,  not  only  when  the  matters  are  relevant,  but  where  they 
are  irrelevant  to  the  matter  at  issue.  In  these  cases,  they 
ought  to  be  asked.  On  the  other  hand,  they  may  be  needless 
and  cruel  to  the  last  degree.  Suppose  a  case  rested  princi- 
pally on  the  oath  of  a  single  person,  who  was  obliged  to  admit 
that  he  had  made  similar  charges  on  former  occasions,  that 
the  person  so  charged  had  been  acquitted,  that  he  had  himself 
been  tried  and  punished  for  extorting  money  by  threats  of 

♦  R.  V.  Boyes,  1  Best  k  Smith,  811.    Ex  parte  Fernandez,  10  C.  B.  N.  S.  3. 
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Chap,  accusation,  would  not  all  this  be  decisive  of  the  case  at 
^^^^  issue?  Yet  not  a  word  of  it  would  be  relevant  to  that 
particular  charge.  On  the  other  hand,  if  a  woman  prosecuted 
a  man  for  picking  her  pocket,  it  would  be  monstrous  to 
inquire  whether  she  had  not  had  an  illegitimate  child  ten 
years  before,  though  circumstances  might  exist  which  might 
render  such  an  inquiry  necessary.  For  instance,  she  might 
owe  a  grudge  to  the  person  against  whom  the  charge  was 
brought  on  account  of  circumstances  connected  with  such  a 
transaction,  and  have  invented  the  charge  for  that  reason. 
Discre-  It  is  practicaUy  impossible  to  lay  down  a  positive  rule  dis- 

^°  ^  tinguishing  cases  like  the  first  fix>m  cases  like  the  second  of 
these  instances ;  and  though  the  existing  rules  do  not  give 
fuU  effect  to  any  one  principle,  I  think  that,  viewed  as  a 
practical  compromise  between  opposite  interests,  they  may  be 
considered  as  on  the  whole  fsii  and  judicious.  like  all  other 
rules  of  evidence,  they  place  a  wide  discretion  in  the  hands 
both  of  the  bar  and  of  the  bencL  If  a  barrister  is  a 
man  of  honour,  and  wishes  honestly  to  discharge  his  duty, 
he  may,  indeed,  often  be  obliged  by  his  instructions  to  ask 
most  painful  questions,  but  he  may  greatly  alleviate  the  pain 
which  he  inflicts  by  withdrawing  the  apparent  imputation  if 
the  answer  given  is  a  plain  denial,  and  by  apologizing 
for  the  pain  which  he  has  caused.  It  appears  to  me 
that  he  is  bound  in  honour  to  take  this  course  wherever  a 
witness  positively  denies  the  imputation  suggested  by  the 
question,  unless  he  has  strong  grounds  to  disbelieve  the 
denial.  So  far  from  injuring  a  witness's  character,  a  question 
asked,  answered,  and  apologized  for  in  this  manner  may  put 
an  end  to  slanderous  rumours  which  had  never  before  shown 
themselves  openly.  K  an  apology  was  not  tendered  freely, 
the  judge  might  declare  that  in  his  opinion  it  ought  to  be 
made,  and  this  would  go  far  to  produce  the  same  effect. 
Contra-  The  last  way  in  which  the  credit  of  a  witness  may  be 

wito^*  attacked  is  by  contradicting  his  evidence,  and  the  question 
what  statements  may  be  contradicted  is  one  of  considerable 
nicety.  *'  Broadly,"  says  Mr.  Taylor,*  "  the  rule  is  that,  if  the 
'^  question  relate  to  relevant  facts,  the  answer  may  be  con- 
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"  tradicted  by  independent  evidence ;  if  to  irrelevant,  they  v^f' 
"  cannot."  The  test  by  which  relevant  may  be  diBtinguished 
from  collateral  matter,  is  thus  laid  down,*  "  If  the  answer  of  a 
"  witness  is  a  matter  which  you  would  be  allowed  on  your 
*•  part  to  prove  in  evidence,  then  it  is  a  matter  on  which  you 
"  may  contradict  him."  It  further  appears,  from  the  same 
judgment,  that  it  is  allowable  to  contradict  answers  given 
by  a  witness  to  questions  relating  to  the  state  of  his  mind 
towards  the  parties  as  regards  impartiality.  For  instance, 
where  a  woman  denied  that  she  was  the  mistress  of  the  plaintifiT, 
a  witness  was  allowed  to  be  called  to  prove  that  she  wafi.t 
The  power  to  contradict  stops  here.  The  limit  is  marked  by  Limit  to 
a  recent  case.  On  an  appeal  against  an  afl&liation  order,  a  Sontradict 
woman  was  asked  whether  she  had  had  connexion  with  a  par- 
ticular person  six  months  before  the  birth  of  her  child.  This 
could  be  material  only  as  it  affected  her  credit,  as  the  child 
must  have  been  begotten  before  the  alleged  intercourse.  The 
Quarter  Sessions  allowed  a  witness  to  be  called  to  contradict 
her.  He  was  afterwards  indicted  and  convicted  for  perjury, 
and  the  court  said  that  the  evidence  ought  not  to  have  been 
admitted,^  though  they  sustained  the  conviction.  The  reason 
of  the  law  of  contradiction  is  well  summed  up  by  Lord 
Cranworth  (then  Baron  Eolfe)  in  the  case  o{  A.O.  v.  Hitchcock: 
"  The  laws  of  evidence  on  this  subject — (he  might  have  said 
on  aU  subjects) — "  must  be  considered  as  founded  on  a  sort 
*'  of  comparative  consideration  of  the  time  to  be  occupied  in. 
"  examinations  of  this  nature,  and  the  time  which  it  is  prac- 
"  ticable  to  bestow  upon  them.  K  we  lived  for  a  thousand 
"  years  instead  of  about  sixty  or  seventy,  and  every  case  were 
"  of  sufficient  importance,  it  might  be  desirable  to  throw  a 
light  on  matters  in  which  every  possible  question  might  be 
suggested,  for  the  purpose  of  seeing  by  such  means  whether 
"  the  whole  was  unfounded,  or  what  portion  of  it  was  not, 
"  and  to  raise  every  possible  inquiry  as  to  the  truth  of  the 
"  statements  made.  But  I  do  not  see  how  that  could  be  ;  in 
"  fact,  mankind  find  it  to  be  impossible." 

A  witness  may  also  be  contradicted  if,  on  cross-examination, 

♦  Thomas  v.  David,  7  C.  &  P.  860  ;  and  in  A.O.  v,  Hitchcock,  1  Ex.  102. 
t  A.G.  V.  Hitchcock,  1  Ex.  99.  t  R.  v.  Gibbons,  81  L.  J.  M.  C.  98. 
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he  denies  having  made  some  particular  statement  inconsistent 
with  his  present  testimony  as  to  something  relative  to  the 
cause;  but  before  this  can  be  done  his  attention  must  be 
drawn  specifically  to  the  occasion  on  which  he  is  supposed  to 
have  made  the  statement.  For  instance,  "  Have  you  never 
"  said  that  he  was  not  there,  and  that  what  you  said  before  the 
magistrates  was  a  lie  ?  Did  you  not  say  so  to  John  Taylor, 
at  the  White  Hart  Inn,  last  Tuesday  morning  ? "  These  ques- 
tions answered  in  the  negative  would  let  in  Taylor's  evidenca 
The  reason  of  this  rule  is,  that  such  a  contradiction  tends  to 
weaken  the  evidence  already  given  in  the  cause  itsel£ 

IS  the  contradictory  statement  is  supposed  to  have  been 
made  in  writing,  the  writing  must,  in  a  criminal  case,  be  pro- 
duced and  read  by  the  cross-examining  counsel  before  ques- 
tions can  be  asked  on  it.  This  rule  was  laid  down  in  Queen 
Caroline's  casa  It  is  now  abolished  in  civil  proceedings  by 
the  Common  Law  Procedure  Act  of  1854. 

These  are  the  ways  in  which  the  credit  of  a  witness  may 
be  attacked.  It  may,  of  course,  be  attacked  to  any  extent 
by  argument ;  and  one  topic,  which  may  be  urged  aigu- 
mentatively  against  the  credit  of  a  witness,  has  so  much 
force  that  it  has  acquired  something  closely  approaching 
to  express  legal  efifect  This  is  the  argument  that  an  accom- 
plice is  unworthy  of  credit  unless  he  is  corroborated  by 
independent  testimony.  A  jury  are  in  strictness  entitled  to 
convict  if  they  think  proper  on  the  unsupported  testimony  of 
an  accomplice  ;  but  it  is  the  duty  of  the  judge  to  warn  them 
of  the  extreme  danger  of  doing  so.  This  rule  is  highly  charac- 
teristic of  the  system  of  trial  by  jury,  and  deserves  notice  as 
the  nearest  approach  of  the  law  of  England  to  the  intricate 
rules  of  the  civil  law  as  to  plena  and  semiplena  probatio. 

One  other  rule  requires  notice  in  connexion  with  this  sub- 
ject. It  is,  that  in  criminal  proceedings  neither  side  is  allowed 
to  discredit  their  own  witnesses.  This  rule  is  a  direct  conse- 
quence of  the  litigious  theory  of  criminal  procedura  The 
theory  is,  that  the  witness  comes  to  prove  the  case  of  the  party 
who  calls  him.  If  he  fails  to  do  so,  the  party  is  not  allowed 
to  discredit  him,  because  this  would  be  blowing  hot  and  cold. 
It  would  in  effect  be  sajdng,  "  Believe  me  on  the  credit  of  this 
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man,  whom  I  show  to  be  unworthy  of  credit."  The  objection  Chap. 
to  the  theory  is,  that  it  overstates  the  degree  of  connexion 
between  the  party  and  the  witness.  A  witness  may  have 
been  tampered  with,  or  may  have  changed  his  mind,  or  may 
have  intentionally  misled  the  person  who  inquired  of  him  ; 
and  in  any  of  these  cases  it  is  a  great  hardship  that  the  party 
who  called  him  should  not  be  allowed  to  discredit  him  so  as 
to  remove  the  unfavourable  impression  which  he  may  have 
created.  This  is  now  permitted  in  civil  cases.  By  the  Common  in  civil 
Law  Procedure  Act  of  1854  (17  &  18  Vic.  c.  125,  s.  20)  it  is  ''^^• 
enacted  that "  a  party  producing  a  witness  shall  not  be  allowed 
"  to  impeach  his  credit  by  general  evidence  of  bad  character, 
"  but  he  may,  in  case  the  witness  shall  in  the  opinion  of  the 
"judge  prove  adverse,  contradict  him  by  other  evidence,  or, 
*'  by  leave  of  the  judge,  prove  that  he  has  made  a  statenunt 
"  inconsistent  taith  his  present  testimony  ;  but  before  such  last- 
"  mentioned  proof  can  be  given,  the  circumstances  of  the 
"supposed  statement  sufficient  to  designate  the  particular 
"  occasion  must  be  mentioned  to  the  witness,  and  he  must  be 
"  asked  whether  or  not  he  has  made  such  statement"  The 
word  adverse  has  been  held  to  mean  not  merely  unfavourable, 
but  of  hostile  mind.*  But  it  seems  that  this  interpretation 
applies  to  it  only  in  so  far  as  it  qualifies  the  clause  italicised, 
for  it  was  always  allowable  to  contradict  the  evidence  of  an  un- 
favourable witness.  For  instance,  if  the  first  witness  called  by 
a  defendant  to  disprove  his  acceptance  of  a  bill  of  exchange 
swore  that  he  saw  him  accept  it,  others  might  always  have 
been  called  to  show  that  he  did  not  accept  it.  Under  the  act 
of  1854  a  witness  (the  defendant's  attorney,  for  ini^ance), 
might  be  called  to  prove  that  the  witness  had  said  that  the 
bill  was  not  accepted. 

The  good  sense  of  this  rule  is  obvious,  and  in  criminal  Practice 
cases   its  adoption  would  be  more  important  than  in  civil  ^^^^^ 
ones.     Many   witnesses   in   a  criminal   case  are  unwilling,  cases, 
and    where    they   are    connected   with    the   prisoner   they 
will  frequently   deny  all  that  they   said  before   the  magis- 
trates, and  so  screen  the  prisoner.     I  have  more  than  once 
seen  acquittals  obtained  in  this  manner,  and  the  witnesses 

*  Greenough  v.  Eccles,  28  L.  J.  C.  P.  160.     See  Jackson  v.  Thomason, 
1  Best  V.  Smith,  745. 


302  English  Rules  of  Evidence. 

Chap,  generally  escape  with  impunity  on  account  of  the  subtleties 
^^^"  of  the  law  of  perjury  already  described  In  such  a  case  the 
counsel  for  the  Crown  ought  certainly  to  be  at  liberty  to  put 
in  the  deposition,  leaving  it  to  the  jury  whether  the  retracta- 
tion of  the  evidence,  coupled  with  the  witnesses*  demeanor, 
does  not  show  that  they  spoke  the  truth  in  the  first  instance. 
No  doubt  this  is  asking  a  jury  to  act  on  the  evidence  of  a 
perjured  person ;  but  such  evidence  when  given  against  inte- 
rest may  be  most  convincing.  It  is  the  besetting  sin  of  juries, 
and  the  characteristic  fault  of  rules  of  evidence,  to  attach 
irrational  value  to  the  dead  weight  of  an  oath,  irrespectively 
of  the  circumstances  under  which  it  is  given.  It  is  of  the 
highest  importance  to  teach  jurymen  that  on  every  occasion 
they  have  to  use  their  minds  as  well  Jis  their  ears,  especially 
when  the  question  is,  whether  the  fact  that  a  man  says  a  thing 
proves  its  truth. 


IV. 

RULES  AS  TO   THE  COMPETENCY  OP  EVIDENCE. 

Compet-  The  rules  which  relate  to  the  competency  of  evidence,  which 
evidence,  decide  what  topics  are  to  be  submitted  to  the  consideration  of 
a  jury,  and  what  are  to  be  excluded  from  it,  are  far  the  most 
important  and  characteristic  part  of  the  Law  of  Evidence. 
They  are  also  complicated  and  nxmierous.  Though  they  are, 
with  certain  exceptions,  the  same  in  criminal  as  in  civil  pro- 
ceedings, there  are  some  which  occur  more  frequently  in  the 
former  than  in  the  latter ;  and  of  these,  five  are  so  important 
and  so  constantly  used  in  practice  that  an  outline  of  their 
principles  and  of  the  commonest  applications  of  them  will  be 
sufficient  for  the  object  in  view  on  the  present  occasion,  which 
is  to  give  a  general  view  of  the  way  in  which  the  law  of  evi- 
dence practically  aflfects  the  common  run  of  business  in  the 
criminal  courts.    These  five  rules  are — 

1.  The  burden  of  proof  is  on  the  prosecutor. 

2.  Evidence  must  be  confined  to  the  points  in  issue. 

3.  The  best  evidence  must  always  be  given. 

4.  Hearsay  is  no  evidence. 

5.  Confessions  under  certain  circumstances  are  no  evidence. 
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1.  The  Burden  cf  Proof  is  on  the  Prosecutor, — The  general  Chap. 
rule  as  to  the  burden  of  proof  is,  that  he  who  afl&rms  must  ^^^^• 
prove  the  justice  of  which  follows  from  the  nature  of  proof,  proot"  ^ 
In  civil  actions  it  is  sometimes  a  doubtful  question  where  the 
burden  of  proof  lies,  and  who  in  consequence  has  the  right  to 
begin ;  but  in  criminal  prosecutions  the  burden  of  proof  is 
always  on  the  side  of  the  prosecutor  in  general,  though  as  to 
particular  items  of  the  charge  it  may  be  on  the  prisoner. 
Speaking  broadly,  the  prosecutor  must  prove  all  the  aUegSr 
tions  in  the  indictment;  and  it  is  difl&cult,  if  not  impossible,  to 
imagine  a  case  in  which  the  prosecutor  would  not  have  some- 
thing to  prove,  unless  the  prisoner  pleaded  guilty,  in  which  case 
the  burden  of  showing  why  judgment  should  not  be  given  lies 
on  him.  In  particular  instances,  however,  the  burden  of  proof 
may  be  on  the  prisoner.  For  instance,  many  acts  of  parlia-  When  on 
ment  make  it  penal  to  do  certain  things,  or  even  to  possess  ^ 
certain  articles  (such  as  naval  stores  marked  with  the  broad 
arrow),  without  lawful  excuse  or  authority,  to  be  proved  by 
the  person  in  possession,*  but  a  broader  and  more  frequent 
application  of  the  principle  is  necessary  wherever  the  evidence 
given  is  incomplete,  though  suggestive ;  or,  to  use  the  conmion 
phrase,  in  most  cases  of  circumstantial  evidence.  In  such 
cases  there  is  always  a  point  (though  it  is  impossible  to 
determine  exactly  where  it  lies)  at  which  the  prosecutor  has 
done  all  that  he  can  reasonably  be  expected  to  do,  and  at 
which  it  is  reasonable  to  ask  for  evidence  from  the  prisoner 
in  explanation,  and  to  draw  inferences  unfavourable  to  him 
from  its  absence.  Thus,  in  Pahner's  case,f  the  unexplained 
purchase  of  the  strychnine  was  strong  evidence  against  the 
prisoner.  By  proving  that  he  bought  an  article  which  he 
coidd  hardly  want  for  any  lawful  purpose  without  being  able 
to  show  what  that  purpose  was,  the  burden  of  proof  was  in 
effect  shifted  from  the  prosecutor  to  the  prisoner. 

Though  it  is  impossible  to  lay  down  any  rule  as  to  the  When  the 
point  at  which  the  burden  of  proof  shifts  to  the  prisoner,  proof 
in  terms  sufficiently  general  to  cover  every  case,  a  certain  *^^^ 
number  of  partial  rules  have  been  laid  down  as  to  par- 
ticular cases  of  conunon  occurrence,  which  in  practice  are 

*  Taylor  £v.  326,  for  a  list  of  many  sach  statutes.         t  Post,  pp.  866,  869. 
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very  usefuL  The  commonest  of  all  is  the  rule  that  the 
fact  of  the  possession  of  stolen  goods  shortly  after  the  theft 
throws  on  the  possessor  the  burden  of  accounting  for  it.  A 
broader  rule  of  the  same  sort  is  often  expressed  by  the 
phrase,  ''  the  law  presumes  that  a  man  intends  the  natural 
consequences  of  his  actions,"  This  might,  perhaps,  be  more 
accurately,  though  less  graphically,  expressed  thus :  Proof  that 
a  man's  body  has  gone  through  a  set  of  motions  usually 
caused  by  a  certain  state  of  mind  raises  a  presumption  that 
they  were  so  caused  in  the  particular  case  at  issue.  This 
is  more  accurate  than  the  commoner  and  easier  phrase,  be- 
cause it  recognises  the  fact  that  every  action  consists  as  such 
of  inward  feelings  and  outward  motions,  the  motions  forming 
the  evidence  of  the  feelings.  If  a  man's  body  goes  through 
the  motions  which  make  up  the  process  of  loading  a  pistol 
and  firing  it  at  another  person's  heart,  it  lies  on  him,  if  he  is 
indicted  for  shooting  with  intent  to  murder,  to  show  that  he 
did  not  mean  to  commit  murder ;  or,  if  he  actually  did  kill, 
that  he  was  actuated  by  some  state  of  mind  not  described 
by  the  law  as  malica  I  have  already  described  the  manner 
in  which  general  words,  such  as  ** malicious"  and  "felo- 
nious," operate  in  shifting  the  burden  of  proof  from  the 
prosecutor  to  the  prisoner.* 

This  rule  is  sometimes  insisted  on  as  if  it  were  a  mere 
parry  to  a  quibble.  "  I  did  not  mean  any  harm,"  says  the 
prisoner.  "  In  my  own  mind,"  says  the  judge,  "  I  do  not  care 
"  whether  you  did  or  not,  but  as  against  you  I  have  a  right  to 
"  say  you  must  have  meant  to  do  what  you  really  did."  Legal 
fictions  BXB  always  matter  of  regret.  Even  if  they  are  prac- 
tically convenient,  they  have  a  strong  tendency  to  make  men 
indifferent  to  truth ;  and  if  the  intention  of  prisoners  really 
were  irrelevant,  it  would  be  better  to  throw  the  law  into 
a  different  shape,  and  to  enact  specifically  that  persons  who 
do  acts,  of  which  the  natural  consequence  is  to  kill,  &c.  shall 
be  punished,  instead  of  introducing  the  question  of  intent 
at  aU.  I  think,  however,  that  in  the  present  case  the  common 
argument  is  sounder  than  it  is  often  supposed  to  be  by  those 
who  use  it.     For  what  is  the  meaning  of  intent  ?    It  means 

•  Sup.  p.  88. 
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the  end  contemplated  at  the  moment  of  action,  and  by  refer-  v^jf' 
ence  to  which  the  visible  parts  of  the  action  are  combined. 
This  intent  is  seldom  i)ermanent  for  any  very  consider- 
able time,  and  often  varies  from  moment  to  moment,  espe^ 
cially  in  people  who  are  either  weak  or  wicked.  A  man 
meditating  a  crime  may  be,  and  probably  often  is,  in 
twenty  minds  (to  use  the  common  and  most  expressive 
phrase)  about  it  up  to  the  very  moment  of  execution. 
How,  then,  can  it  be  known  which  particular  intent  was 
present  at  that  moment  ?  Perhaps  he  himself  was  not  then 
distinctly  conscious  of  it,  and  probably  his  subsequent  recollec- 
tion would  be  treacherous.  The  way  in  which,  in  fact,  he  did 
move  is  the  only  trustworthy  evidence  on  the  subject,  and 
consequently  is  the  evidence  to  which,  and  to  which  alone  (in 
all  common  cases),  the  jury  ought  to  direct  their  attention. 

Many  things  are  presumed  by  the  law  in  such  a  sense  that  ^resump- 
no  evidence  can  be  given  against  them.    These  things  are  said  {^^  ® 
to  be  judicially  noticed.     For  instance,  the  law  of  the  land  Judicial 
is  judicially   noticed,   so   is   the  existence   of   independent 
nations,  so  is  the  coui-se  of  nature,  and  established  arrange- 
ments like  the  succession  of  the  days  of  the  week,  or  the 
months  of  the  year,  and  many  other  matters  which  it  is 
needless  to  mention  here. 

2.  Evidence  mtist  he  confined  to  the  Points  in  issue. — The  Evidence 
points  in  issue  are  the  facts  alleged  to  be  true  by  the  ^^e 
prosecutor  in  the  indictment,  and  denied  tx)  be  true  by  the  fovat  at 
prisoner's  plea  of  not  guilty,  and  the  evidence  given  at  the 
trial  must  tend  to  prove  some  one  or  more  of  these  averments. 
Some  of  the  averments  are  made  in  the  most  general  terms — 
"  did  kill  and  murder,'*  "  did  steal,  take,  and  carry  away ; "  and 
since  these  general  words  may,  and  often  do,  cover  long  and 
intricate  transactions,  made  up  of  many  distinct  parts,  they  let 
in  evidence  of  each  of  those  parts.  To  an  omniscient  observer 
every  fact  in  the  universe,  possibly  every  fact  which  exists 
at  all,  or  which  ever  has  existed,  would  be  evidence  of  all  the 
rest ;  for  as  (to  use  a  very  ancient  illustration)  the  arm  is  not 
an  arm  unless  it  is  connected  with  the  rest  of  the  body,  the 
body  is  not  a  body  unless  it  is  connected  with  a  soul ;  but  the 
soul  implies  thoughts  and  feelings,  they  imply  objects,  and 
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thus  the  whole  universe  implies  every  part  of  it ;  *  and  so, 
if  any  given  transaction  were  examined  to  the  bottom,  not  only 
the  whole  life  of  the  suspected  person,  but  the  whole  order  of 
the  universe,  might  be  given  in  evidence  on  the  occasion. 
Hence  it  is  impossible  to  say  precisely  where  any  transaction 
whatever  begins  or  ends ;  and  this,  as  I  have  already  observed, 
is  one  reason  for  objecting  to  the  division  of  evidence  into 
direct  and  circumstantial.  That  classification,  as  far  as  it  is 
practically  important  and  not  misleading,  is  established  by  the 
rule  of  evidence  now  under  consideration,  which,  like  all  the 
other  rules  of  evidence,  is  practical,  or,  to  use  an  equivalent 
word,  arbitrary,  excluding  some  sources  of  information  similar 
in  kind  to  others,  which  it  admits  simply  because  a  line  must 
be  drawn  somewhere. 

In  civil  cases  the  line  laid  down  by  this  rule  is  drawn  with 
great  precision.  This  is  a  consequence  of  the  system  of  special 
pleading,  the  effect  of  which  is  to  try  every  case  more  or  less 
on  admissions  made  by  each  side.  The  pleas  on  the  record 
put  in  issue  certain  facts  only,  and  admit  whatever  they  do 
not  deny.  The  specific  effect  of  particular  pleas  varies  in  each 
form  of  action  ;  and  a  great  number  of  legislative  rules  and 
judicial  decisions  have  been  required  in  order  to  settle  what 
is  the  precise  question  at  issue  between  the  parties  upon  a 
given  state  of  the  record.  The  simplicity  of  the  pleadings  in 
criminal  proceedings  has  caused  the  rule  to  be  laid  down 
negatively  rather  than  positively.  There  are  certain  matters 
which  may  not  be  given  in  evidence :  for  instance,  the  prose- 
cutor may  not  prove  the  previous  bad  character  of  the  pri- 
soner. I  do  not  know  that  any  precise  rule  has  been  laid 
down  as  to  what  he  may  prove ;  and  the  reason  is  obvious. 
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*  "  The  constitution  of  this  plant  (the  snowdrop)  is  such  as  to  require 
that  at  a  certain  stage  of  its  growth  the  stalk  should  bend,  and  the  flower 
should  bow  its  head,  that  an  operation  may  take  place  which  is  necessary  in 
order  that  the  herb  should  produce  seed  after  its  kind  ;  and  that  after  this 
its  vegetable  health  requires  that  it  should  lift  its  head  again,  and  stand 
erect.  Now,  if  the  mass  of  the  earth  had  been  greater  or  less,  the  force  of 
gravity  would  have  been  different.  In  that  case,  the  strength  of  fibre 
in  the  snowdrop  would  have  been  too  much  or  too  little,  the  plant  would 
not  bow  or  raise  its  head  at  the  right  time.  Fecundation  could  not  take 
place,  and  the  family  would  have  become  extinct  with  the  first  individual 
that  was  planted."    (Maury's  Sailing  Directions,  p.  81.) 
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There  is  no  generic  distinction  (as  I  have  already  tried  to  Chap. 
show)  between  suspicion  and  proof.  Some  degree  of  conjecture  ^^^* 
mixes  with  our  strongest  beliefs.  Some  degree  of  evidence 
gives  rise  to  the  most  transient  suspicions.  Ten  witnesses  of 
undoubted  credit  swear  that  they  saw  an  act  done.  I  have  to 
neglect  the  possibility  of  falsehood  or  error  when  I  believe 
them.  I  think  a  man  looks  guilty.  I  have  to  neglect  this 
fact  when  I  think  him  innocent.  In  practice,  however,  the 
difference  soon  makes  itself  felt.  Many  facts  are  so  remote 
from  the  subject  under  consideration  that,  though  connected 
with,  and  probably  modified  by  it,  the  inference  that  there 
was  a  connexion  cannot  be  relied  upon. 

Aiguments  upon  evidence  are  generally  arguments  from  Why 
effects  to  causes;  and  in  proportion  as  the  number  of  possible  ^^^ 
causes  of  a  given  effect  increases,  the  force  of  the  argument  not  dis- 
is  diminished.     It  is  impossible  to  fix  the  precise  point  at 
which  the  argument  becomes  so  weak  as  not  to  be  worth 
noticing.    One  reason  why  little  has  been  done  towards  fixing 
such  a  point  is,  that  unless  evidence  is  very  strong  it  is  not 
worth  while  either  to  bring  it  forward  or  to  object  to  its 
being  given.     Hence  many  things  are  given  in  evidence 
which  might  perhaps  be  excluded,   and  many  things  are 
omitted  which  might  perhaps  be  given  in  evidence. 

Some  observations,  however,  may  be  made  as  to  the  topics  Topics 
which,  generally  speaking,  may  and  ought  to  be  given  in  evi-  riven  m 
dence  by  the  prosecutor.  In  the  first  place,  he  may  prove  all  evidence 
visible  acts  done  in  the  execution  of  the  crime  itself;  and  this 
will  generally  be  enough  to  prove  at  the  same  time  the  invi- 
sible elements  of  itw  In  many  cases,  especially  where  the 
crime  is  serious  and  forms  part  of  a  complicated  series  of 
transactions,  it  is  necessary  to  give  express  proof  of  the  state 
of  the  prisoner's  mind ;  and  for  this  purpose  it  is  always 
permissible,  and  often  indispensable,  to  prove  transactions 
which  either  supply  a  motive  or  show  guilty  knowledge. 
Lastly,  the  prisoner's  conduct  after  the  crime  may  always  be 
given  in  evidence  if  it  is  such  as  to  raise  the  inference  that  he 
committed  the  crime.  In  this  way  several  crimes  may  have 
to  be  inquired  into  at  once,  inasmuch  as  they  may  aU  be 
connected  together. 
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Chap.         For  instance,  Parker,  a  clergjnnan,  being  unpopular  in  his 

parish,  was  murdered  by  Hemmings   at  the  instigation   of 

one  crime    Clewes,  who  afterwards  murdered  Hemmings  to  conceal  the 

as  evidence  Murder  of  Parker*     In  this  case  the  first  murder  was  proved 

of  another.  ^ 

to  supply  a  motive  for  the  second.  The  following  is  a  stronger 
case: — ^Four  indictments  against  a  woman  for  poisoning  her 
husband  and  two  of  her  sons  by  arsenic,  and  for  administer- 
ing arsenic  with  intent  to  murder  another  son,  being  pre- 
sented at  one  assize,  evidence  as  to  the  administration  of 
the  arsenic  to  the  three  sons  was  tendered  on  the  trial  for 
poisoning  the  husband,  though  the  sons  were  poisoned  some 
months  after  the  husband's  death.  It  was  admitted  on  the 
double  ground  that  the  similarity  of  the  symptoms  proved 
that  the  husband  died  of  arsenic,  and .  that  the  recurrence  of 
the  same  event  proved  that  it  was  not  accidental+  It  is 
common  to  prove  guilty  knowledge  in  cases  of  uttering  base 
coin,  by  showing  that  the  prisoner  had  passed  other  base 
coin  before,  though  not  after  the  case  in  question,  unless  the 
coins  were  of  the  same  manufacture ;  and  it  has  been  held 
that  in  an  indictment  for  embezzlement,  where  the  embezzle- 
ment is  eflfected  by  falsifying  accounts,  it  is  allowable  to 
show  a  number  of  analogous  errors  for  the  sake  of  proving 
that  the  case  on  which  the  indictment  was  founded  was  not 
accidental  J  Sometimes  evidence  will  take  a  very  wide  sweep. 
For  instance,  in  Hardy's  case,§  after  general  evidence  of  a 
conspiracy  alleged  to  be  treasonable  had  been  given,  evidence 
of  an  infinite  number  of  particular  acts  done  in  a  number  of 
distant  places  at  different  times  was  admitted,  to  show  the 
nature  and  execution  of  the  alleged  illegal  design. 
Acts  of  Though,  as  a  general  rule,  the  prisoner  can  be  affected 

sonT  ^^'  o^y  ^y  ^^  ^^^  ^^'  ^^  of\^n  happens  that  the  acts  of  other 
persons  may  be  proof  of  the  matter  in  issue,  because  they 
may  be  specifically  connected  in  an  assignable  manner  with 
some  part  of  the  criminal  transaction.     Thus  it  is  constantly 

*  R.  V.  Clewes,  4  C.  &  P.  221.  The  crime  occurred  in  1806,  the  trial  in 
1829. 

t  R.  i?.  Geering,  18  L.  J.  M.  C.  215.  The  case  of  R.  v.  J.  and  E.  Gamer  at 
Lincoln  Lent  Assizes  1863,  was  very  similar  to  this. 

X  B.  V.  Richardson,  8  Cox,  448.  §  24  S.  T.  199. 
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necessary  to  call  a  number  of  witnesses,  through  whose  hand    .  Chap. 
some  article  (a  bank-note,  for  instance)  has  passed,  which  is      ^m* 
connected  with  the  charge — A  says  "This  is  the  note  paid 
me  by  B."  B  says  "  I  received  this  note  from  C,"  and  so  on, 
till  we  come  to  the  person  who  got  it  from  the  prisoner. 

The  positive  side  of  the  rule  is  of  less  importance  than  the  Negative 
negative  side ;  but  it  is  not  easy  to  state  precisely  on  what  ^^^' 
principle  the  line  between  what  may  and  what  may  not  be  rule, 
given  in  evidence  has  been  drawn.  The  strongest  case  of 
admitting  other  transactions  to  show  the  character  of  the 
particular  one  imder  inquiry  are  the  cases  of  the  subsequent 
poisonings  and  precedent  uttering  of  bad  money.  The  strongest 
case  of  excluding  other  transactions  is  the  case  of  receiving 
stolen  goods.  Where  a  man  is  tried  for  this  crime  it  is  not 
lawful  to  give  in  evidence  the  fact  that  the  prisoner  had 
knowingly  received  stolen  goods  on  former  occasions,  to  show 
that  he  knew  that  the  particular  goods  are  stolen.*  How  this 
differs  from  the  case  of  uttering  it  is  hard  to  understand. 
Perhaps  the  difference  may  be  that  in  the  case  of  the  coin 
there  are  specific  physical  differences  of  colour,  weight,  &c. ; 
whereas  there  are  no  outward  signs  by  which  stolen  goods 
can  be  distinguished  from  any  others.  To  prove  that  a  man 
understood  the  meaning  of  French  words  on  a  given  occasion  . 
you  might  prove  that  he  knew  French ;  but  you  could  not 
prove  tliat  he  knew  German,  Spanish,  and  Italian,  and  was 
therefore  likely  as  a  linguist  to  know  French  also.  This  may 
justify  the  decision.  The  cause,  probably,  was  the  practical 
reflection  that,  in  cases  of  uttering,  there  is  often  no  other 
evidence  of  guilty  knowledge  to  be  had  than  evidence  of  other 
utterings ;  whereas,  in  cases  of  receiving,  there  are  generally 
circumstances  of  suspicion  attaching  to  each  transaction. 

The  well-established  rule  that  general  evidence  of  bad  cha-  Bad  cha- 
racter cannot  be  given  against  a  prisoner  lies  a  degree  furtlier  ^^^"^^ 
from  the  dividing  line.     A  man's  general  bad  character  is  a  proved, 
^reak  reason  for  believing  that  he  was  concerned  in  any  par- 
ticidar  criminal  transaction,  for  it  is  a  circumstance  common 
to  him  and  hundreds  and  thousands  of  other  people ;  whereas- 
the  opportunity  of  committing  the  crime  and  facts  immediately 

*  R.  «.  Oddy,  2  Don.  264. 
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Chap,  connected  with  it  are  marks  which  belong  to  very  few — per- 
haps only  to  one  or  two  persons.  If  general  bad  character  is 
too  remote,  d  fortiori  the  particular  transactions  of  which 
that  general  bad  character  is  the  effect  are  still  further  re- 
moved from  proof;  accordingly,  it  is  an  inflexible  rule  of 
English  criminal  law  to  exclude  evidence  of  such  trans- 
actions.  This  is  a  peculiarity  of  our  law.  In  France,  eveiy 
circumstance  of  a  man's  life  may  be,  and  often  is,  produced 
against  him.*  We  owe  this  in  a  great  measure  to  the  litigious 
view  of  criminal  law.  In  France  the  judges  seem  to  con- 
sider that  it  is  their  duty  to  exercise  a  sort  of  moral  supervi- 
sion over  every  one  who  comes  before  them,  and  to  investigate, 
and,  if  necessary,  stigmatize  as  wicked,  every  part  of  the  life 
of  a  bad  man.  An  English  judge  thinks  only  of  the  point  at 
issue.  This  practice  is  earned  so  far  that,  in  Palmer's  case, 
the  fact  that  bills  had  been  returned  against  him  for  two 
other  murders  besides  the  one  for  which  he  was  convicted 
was  never  even  alluded  to. 
Qualifica-  On  the  whole,  no  doubt  the  English  rule  is  humane  and 
p^ticc  y^\  ^^*'  ^  practice,  it  is  subject  to  one  most  important 
The  Judge  qualification.  The  judge  knows  the  prisoner's  character, 
knows  toe  though  the  jury  do  not.  When  many  charges  are  brought 
character,  against  a  prisoner,  and  when  the  depositions  in  all  of  them 
are  submitted  to  the  judge,  as  they  always  are,  his  mind  can 
hardly  be  altogether  uninfluenced  by  that  circimistance  ;  and 
this  influence  may  weigh  fearfully  against  the  prisoner.  Very 
recently  a  woman  named  Catherine  Wilson  was  tried  at  the 
Old  Bailey  for  a  murder  committed  by  poison  some  years 
before  her  trial  There  were  indictments  against  her  for 
other  subsequent  murders.  The  judge  summed  up  strongly 
for  a  conviction ;  and  the  woman  was  convicted  and  exe- 
cuted. In  passing  sentence,  the  judge  described  the  circum- 
stances of  the  other  charges  which  he  had  learnt  from  the 
depositions,  and  said,  in  respect  to  one  case,  "  K  the  jury  had 
acquitted  you  upon  the  present  charge,  you  would  have  been 
immediately  put  upon  your  trial  for  this  murder.  I  have  read 
the  depositions  in  the  case  most  carefully  and  anxiously,  and 
the  result  upon  my  mind  is,  that  I  have  no  more  doubt  that 

♦  S66  «  UaflDsdre  de  StCyr."  post,  p.  457-8. 
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"  you  committed  that  crime,  than  if  I  had  seen  it  committed  with     Chap. 
"my  own  eyes/'*    The  verdict  was  probably  perfectly  right;      ^^^^' 
and  the  same  may  be  said  of  the  summing  up.     But  would  it 
have  been  quite  the  same  if  the  other  charges  had  not  been 
brought  ?  and  was  it  fair  that  the  prisoner's  life  should  be  put 
in  peril  by  the  effect  of  the  depositions  on  the  judge's  mind  ? 

It  is  clear  that  the  summing  up  must  have  been  influenced  Observa- 
by  the  other  cases.  Whether  it  ought  to  have  bqen,  is  a  ^"°*' 
most  difficult  question.  On  the  whole,  it  would  seem 
that  it  ought :  why  should  not  a  judge  take  notice  of 
what  it  IS  his  official  duty  to  know  ?  He  acts  not  on  popular 
rumour,  but  on  sworn  testimony  regulariy  taken ;  and  it  is  his 
special  profession  to  know  what  value  he  ought  to  attach  to 
testimony  of  that  description.  Ought  not,  then,  the  jury  to 
know  it  too  ?  No ;  for  they  have  not  the  same  experience ; 
and  if  they  were  to  try  every  charge  against  a  prisoner  at  once, 
they  woidd  be  overpowered  by  the  mass  of  evidence.  The 
present  system  gives  the  prisoner  something  in  excluding 
evidence  which  might  afiPect  the  jury,  but  it  takes  from  him 
something  in  allowing  the  same  evidence  to  affect  the  judge, 
and  preventing  him  from  contradicting  it.  The  compromise  is 
made  to  meet  a  real  difficulty,  the  difference  between  the  judge 
and  jury  in  experience  and  intelligence,  and  not  one  of  the 
law's  own  making.  Perhaps  it  might  be  provided  that  whenever 
more  bills  than  one  are  presented  against  a  prisoner,  and  when- 
ever the  gaoler  sends  up  (as  is  the  constant  practice)  a  written 
character  to  his  prejudice,  the  prisoner  should  have  a  copy 
of  the  gaoler's  report,  and  have  the  right  to  make  affidavits, 
for  the  eye  of  the  judge  alone,  in  explanation  of  it,  as  well 
as  of  the  other  charges  against  him.  In  this  way  the  judge 
would  get,  at  all  events,  a  fair  impression  on  the  subject. 

Though  general  evidence  of  bad  character  is  not  admitted  Evidence 
against  the  prisoner,  general  evidence  of  good  character  is  di^aSer. 
always  admitted  in  his  favour.  This  would,  no  doubt,  be  an 
inconsistency  justifiable,  or,  at  least,  intelligible,  on  the  ground 
of  the  humanity  of  English  law,  if  such  evidence  were  not 
often  of  great  importance  as  tending  to  explain  conduct.  A 
loses  his  watch  ;  B  is  found  in  possession  of  it  next  day,  and 

*  Tima  Keport,  Sept.  29,  1862. 
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Chap,  says  he  found  it,  and  was  keeping  it  for  the  owner.  K  A 
^^^^  and  B  are  strangers,  and  if  B  can  call  no  one  to  speak  to  his 
character,  this  is  a  very  poor  excuse ;  but  if  B  is  a  friend  of 
A's,  and  of  the  same  position  in  life,  and  if  he  calls  many 
respectable  people,  who  have  known  him  from  childhood,  and 
say  he  is  a  perfectly  honest  man,  the  story  becomes  highly  pro- 
bable. If  the  same  thing  happened  to  a  thoroughly  respectable 
well-established  inhabitant  of  the  town — say,  for  instance,  to 
the  rector  of  the  parish,  being  a  man  of  first-rate  character 
and  large  fortune^ — ^no  one  would  think  twice  of  it.  These 
illustrations  give  the  true  theory  of  evidence  of  character. 
Judges  frequently  tell  juries  that  evidence  of  character  cannot 
be  of  use  where  the  case  is  clearly  proved,  except  in  mitigar- 
tion  (or,  possibly,  aggravation)  of  punishment;  but  that,  if 
they  have  any  doubt,  evidence  of  character  is  highly  impor- 
tant. This  always  seems  to  me  to  be  equivalent  to  saying,  "  If 
you  think  the  prisoner  guilty,  say  so ;  and  if  you  think  you 
ought  to  acquit  him  independently  of  the  evidence  of  cha- 
racter, acquit  him  rather  more  readily  because  of  it"  Evi- 
dence of  character  would  thus  be  superfluous  in  every  case. 
The  true  distinction  is,  that  evidence  of  character  may  explain 
conduct,  but  cannot  alter  facts.  I  do  not  disbelieve  a  credible 
witness  because  the  man  whose  hand  he  swears  he  saw  in  his 
neighbour's  pocket  has  a  very  high  character  for  honesty  ; 
but  I  do  not  draw  the  inference  from  the  fact  which  I  should 
draw  in  most  cases,  namely,  that  there  existed  a  felonious 
intent     I  ascribe  the  act  to  some  innocent  motive. 

There  is  a  class  of  cases  in  which  evidence  of  character  has 
weight  on  other  grounds.  This  occurs  whenever  the  trial  takes 
the  form  of  a  direct  contradiction  between  the  prisoner  and 
the  witnesses.  "  I  swear  I  saw  you  do  it."  "  I  say  you  lie." 
This  is  frequently  the  case  in  sexual  crimes  ;  and  where  such 
accusations  are  uncorroborated,  evidence  of  character  is  of 
vital  importance. 

The  rule  that  evidence  must  be  confined  to  the  points  at  issue 

is  closely  connected  with  the  rule  that  the  substance  only  of 

issue  is  to    the  issue  need  be  proved :  that  is  to  say,  of  the  averments  in 

P"*^®     the  indictment,  some  must  be  proved  as  laid,  and  others  not 

I  have  considered  this  subject,  as  far  as  it  is  necessary  t^  the 
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purpose  of  this  book,  under  the  head  of  Procedure,  to  which,  on     Chap. 
account  of  its  technicality,  it  appears  properly  to  belong  *    One      ^^^^' 
observation  on  the  subject  appears  appropriate  in  this  place. 
The  law  of  variance  explains  the  common,  but  inaccurate  re- 
mark, that  moral  certainty  of  the  prisoner's  guilt  is  consistent 
with  legal  doubt  of  it.      This,  if  true,  would  directly  con-  Explains 
tradict  the  propositions  contended   for   in  the  last  chapter,  difference 

^  between 

Moral  certainty  means  the  absence  of  reasonable  doubt ;  and  moral  and 
in  every  trial  the  jury  are  directed  to  convict,  if  they  have  no  J^^y^^' 
reasonable  doubt  of  the  prisoner's  guilt.  How,  then,  can  the 
absence  of  reasonable  doubt  of  guilt  be  consistent  with  the 
verdict  of  not  guilty?  The  answer  is,  that  the  verdict  of 
guilty  is  not  merely  an  affirmation  of  the  prisoner's  guilt,  but 
an  affirmation  of  the  truth  of  every  averment  in  the  indict- 
ment declared  by  the  legislator  to  be  material.  Drawn  out  at 
length,  it  would  stand  thus  : — "We,  the  jurors,  swear  that  we 
have  no  reasonable  doubt  that  the  man  now  in  court  is  called 
John  Smith ;  and  that  we  have  no  reasonable  doubt  that  that 
other  man's  Christian  name  was  Thomas,  and  that  his  surname 
was  Wilson ;  and  that  we  have  no  reasonable  doubt  that  this 
happened  in  the  county  of  Derby,"  &c.  If  upon  the  evidence 
given  at  the  trial  they  can  say  all  this,  then  the  verdict  of 
guilty  is  right,  although  the  amount  of  doubt  admitted  as  to 
any  or  all  of  the  averments,  by  the  use  of  the  wokI  "  reason- 
able," may  be  appreciable.  If  there  is  any  one  averment  in  the 
indictment  of  which  they  cannot  say  this,  the  verdict  should 
be  not  guilty.  They  have  a  reasonable  doubt,  though  the  law 
may  be  foolish  in  requiring  them  to  have  an  opinion  on  the 
point  to  which  it  relates. 

Lord  Cardigan  was  acquitted  of  shooting  Harvey  Garnet  Lord 
Phipps  Tuckett,  with  a  certain  intent,  because  there  was  no  case.*^^' 
evidence  that  the  name  of  the  wounded  man  was  Gamett 
Phipps  as  well  as  Harvey  Tuckett.  How,  in  the  absence  of 
such  evidence,  could  the  House  of  Lords  be  said  to  have  no 
reasonable  doubt  that  the  man  in  question  was  so  named  ? 
They  had  no  reasonable  doubt  of  that  which,  if  the  legislature 
had  been  wise,  would  have  been  sufficient  to  warrant  a  con- 
viction ;  but  the  legislature  unwisely  provided   that  a  fact 

*  Sup.  p.  182. 
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Chap,     entirely  collateral  to  the  merits  shotild  also  be  proved  before 
the  prisoner  could   be  convicted.    The  inaccuracy  of  the 
popular  impression  lies  in  confounding  the  degree  of  certainty 
which  the  law  requires,  with  the  subject-matter  of  which  the 
law  requires  the  jury  to  feel  that  degree  of  certainty.     It 
requires  no  more  than  what  is  commonly  called  '*  moral " 
certainty ;   but  it  requires  juries  to    be   morally  certain  of 
various  facts  as  irrelevant  to  the  merits  of  the  case  as  the 
colour  of  a  particular  man's  hair. 
Best  evi-         3,  The  Best  Evidence  of  which  the  Nature  of  the  Case  admits 
WMst  be  given. — It  is  obvious  that  different  kinds  of  evidence  are 
of  very  different  degrees  of  value.     I  derive  a  higher  degree  of 
assurance  from  hearing  the  contents  of  a  book  firom  a  man 
who  has  it  before  his  eyes,  than  from  hearing  them  from  a 
man  who  read  the  book  a  year  ago,  and  this  process  might 
be  carried  on  to  infinity.     There  are  no  known  means  of 
measuring  these  degrees  of  assurance.    We  cannot  talk  of 
yards  or  poimds  of  evidence,  but  though  precise  comparison 
is  out  of  the  question,  the  legislature  has  laid  down  some 
general  rules  by  which  a  sort  of  rank  is  introduced  amongst 
different  sources  of  information.     Thus,  records  are  the  best 
evidence  of  what  takes  place  in  a  court  of  justice.     A  written 
document  is  the  best  evidence  of  its  own  contents. 
Written  Of  these  rules,  the  most  important  by  far  is  the  rule  that 

ments!  the  best  evidence  of  the  contents  of  a  writing  is  the  writing 
itself ;  from  which  follows  the  consequence  that  till  the  non- 
production  of  a  written  instrument  is  accounted  for,  either  by 
showing  that  it  is  lost  or  that  it  is  destroyed,  or  that  it  is  in 
the  possession  of  the  prisoner,  and  that  he  has  had  notice  to 
produce  it,  no  other  evidence  can  be  given  of  its  contents. 
When  any  one  of  these  things  has  been  done,  secondary 
evidence  of  the  contents  may  be  given.  Witnesses,  that  is, 
may  be  asked  what  were  the  contents  of  the  paper,  or  a  copy 
of  it  may  be  produced  and  read.  The  classification  of  the 
degrees  of  goodness  of  evidence  does  not  go  beyond  this.  It 
is  not  necessary,  for  instance,  to  call  a  man  to  prove  his  own 
handwriting;  the  evidence  of  any  other  person  who  knows  the 
hand  will  do  equally  well.  There  is  a  case  in  which  the  mere 
non-production  of  a  witness  shown  to  be  living  at  the  time  of 


« 


Best  Evidence.  3 1 5 

the  trial  was  held  to  be  not  merely  matter  of  observation  but  Chap. 
ground  for  a  nonsuit  An  action  was  brought  against  the  ^^^^ 
East  India  Company  for  not  giving  notice  of  the  combustible 
character  of  goods  loaded  on  a  ship  by  their  authority.  Two 
persons  must  have  been  immediately  concerned  in  the  de- 
livery of  the  goods.  One  was  dead ;  the  other  was  not  shown 
to  be  dead  or  out  of  the  way.  This,  it  was  held,  **  did  not 
"  wan*ant  the  plaintiff  in  i-esorting  to  an  inferior  and  secondary 
'*  species  of  testimony — ^viz.  the  presumption  and  inference 
"  arising  from  a  non-communication  to  other  persons  on  board, 
as  long  as  the  military  conductor,  the  other  living  witness 
immediately  and  primarily  concerned  in  the  transaction  of 
shipping  the  goods  on  board,  could  be  resorted  to."*  In 
other  cases  this  principle  has  not  been  followed.  The  absence 
of  the  consent  of  owners  to  the  appropriation  of  their  pro- 
perty has  in  several  cases  been  presumed  from  circumstances, 
though  the  owners  were  not  caUedf 

For  practical  purposes,  the  most  important  branches  of  the  Legal  and 
rule  are  those  which  relate  to  the  records  of  proceedings  of  ^^7 
courts  of  justice  and  other  ofl&cial  documents,  and  to  the  ments. 
proof  of  the  contents  of  writings  by  the  production  of  the 
writing.     It  would  be  impossible  in  this  place  to  give  even  a 
sketch  of  the  law  on  the  first  of  these  subjects,  nor  is  it  of 
much  general  interest.    The  policy  of  legislation  of  late  years 
has  been  to  simplify  the  proof  of  official  documents  of  all 
kinds,  by  providing  for  the  admission  of  certified  copies,  and 
by  enabling  the  courts  to  take  judicial  notice  of  many  seals, 
stamps,  &c.  belonging  to  particular  departments.^    Moreover, 
in  criminal  proceedings,  documents  may  now  be  offered  in 
evidence  whether  stamped  or  not§ 

The  practical  wisdom  of  the  second  rule  can  be  doubted 
by  no  one  who  has  had  any  experience  of  the  treachery  of 
memory,  especially  when  the  memory  is  that  of  a  party 
interested  in  the  case.  The  hardship  produced,  if  any,  is  as 
nothing  compared  to  the  benefit. 

There  is,  however,  one  case  in  which  this  rule  is  applied  in  Cross-exa- 
a  somewhat  questionable  manner.     It  was  decided  in  Queen  ™"*"*^ 

*  Williams  v.  East  India  Company,  3  East,  201.  t  2  Russ.  Cr.  787. 
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Chap.      Caroline's  case  that,  if  a  witness  were  asked  in  cross-examina- 

VIII  . 

'      tion  whether  he  had  not  said  something  different  from  his 

on  a  wnt-  .  .  ^ 

ing,  with-  present  testimony  on  a  previous  occasion,  the  counsel  on  the 
pro^'Siff  ^^^  side  might  ask  whether  the  statement  referred  to  was 
"t  in  writing ;  and,  if  this  appeared  to  be  the  case,  might  require 

the  writing  to  be  produced,  and  proved  before  the  witness 
was  cross-examined  upon  the  contradiction.  By  the  Common 
Law  Procedure  Act  of  1854  (17  &  18  Vic.  c.  125,  s.  24), 
this  rule  is  abolished  as  to  civil  proceedings ;  and  it  is  pro- 
vided that  a  witness  may  be  cross-examined  as  to  previous 
statements  made  by  him  in  writing,  or  reduced  into  writing, 
relative  to  the  subject-matter  of  the  cause,  without  such 
writing  being  shown  to  him;  but  if  it  is  intended  to  contradict 
such  witness  by  the  writing,  his  attention  must,  before  such 
contradictory  proof  can  be  given,  be  called  to  those  parts  of 
the  writing  which  are  to  be  used  for  the  purpose  of  so  con- 
tradicting him 
Depo-  In  criminal  cases,  the  old  rule  still  applies.     Its  most 

frequent  application  in  practice  is,  that  the  prisoner's  counsel 
is  prevented  from  asking  the  witness  whether,  in  his  depo- 
sition before   the  magistrates,  he  did  not  give  a  different 
account,  unless  he  puts  in  the  depositions  as  his  own  evi- 
dence, and  so  gives  the  prosecutor  the  right  to  reply.     This 
is  not  really  a  grievance,  for  if  the  contradiction  is  serious, 
there  is  no  reason  why  the  depositions  should  not  be  put  in. 
If  it  is  trifling  (as  is  generally  the  case),  the  rule  saves  time 
and  checks  quibbling.     Moreover,  the  judge  will  frequently 
look  at  the  depositions  himself,  and  if  he  thinks  the  con- 
tradiction important  will  read  them,  which  does  not  give  the 
prosecutor  a  reply.     On  principle,  however,  it  is  certainly 
desirable  that  the  rules  of  evidence  in  civil  and  criminal  cases 
should  be  the  same.     This  rule  is  at  present  in  the  course  of 
being  relaxed  in  practice.     Some  judges  act  on  the  principle, 
that  the  depositions  are  always  in  evidence,  and  allow  counsel 
to  cross-examine  on  them,  without  putting  them  in.    IVIr.  Jus- 
tice Willes  acted  on  this  principle  on  the  Midland  Circuit 
throughout  the  whole  of  the  Lent  Assize  of  1863. 
Rule  as  to       4.  Hearsay  is  no  evidence, — This  rule  may,  at  first  sight, 
hearsay,      appear  to  be  only  a  particular  case  of  the  rule,  requiring  the 
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production  of  the  best  evidence,  but  there  is  this  distinction  ;Ghap. 
between  them.  The  rule,  as  to  the  best  evidence,  provides 
that  inferior  evidence  shall  not  be  given  till  the  absence  of 
the  appropriate  superior  evidence  has  been  explained.  The 
rule  as  to  hearsay  is,  that  no  evidence,  good  or  bad,  shall  be 
given  of  what  has  been  said,  done,  or  written,  concerning  the 
matter  in  question,  by  any  other  person  than  the  witness 
himself  or  the  prisoner.  The  one  rule  settles  the  precedence 
of  certain  kinds  of  evidence,  the  other  excludes  proofs  of  a 
certain  class  of  facts. 

The  exclusion  of  hearsay  evidence  must  be  understood  Rule  is 
to  be  subject  to  the  rules  already  stated  as  to  matters  in  J^iasto 
issue.  If  the  sayings  and  doings  of  other  persons  than  the  p^^^rs  in 
prisoner  form  part  of  the  case  set  up  for  the  prosecution, 
evidence  of  them  may  be  given.  Property  may  be  traced 
(as  already  observed)  through  any  number  of  hands,  and 
proof  may,  in  many  cases,  be  given  of  transactions  far  remote 
from  the  particular  point  under  inquiry.  On  the  same 
principle,  the  fact  that  a  complaint  was  made  by  a  person 
injured  shortly  after  the  injury  may  be  given  in  evidence, 
and,  according  to  some  recent  decisions,  so  may  the  particulars 
of  the  complaint  itself.*  On  some  occasions,  such  evidence  is 
most  important.  In  trials  for  rape  and  assaults  with  intent  to 
ravish,  its  absence  would,  in  many  cases,  insure  an  acquittal, 
because  it  would  prove  consent.  In  cases  of  robbery  it  is 
often  highly  important,  for  it  frequently  happens  that  a  man 
will  try  to  make  out  that  he  was  robbed,  when  what  really 
took  place  was  a  mere  frolic  or  drunken  squabble. 

Evidence  may  always  be  given  of  what  third  persons  have  Sayings  ot 
said  in  the  prisoner's  hearing,  but  the  reason  of  this  is  that  ^^  in^*^ 
his  behaviour  is  evidence  for  or  against  himself,  and  the  prisoner's 
circumstances  must  be  known  in  order  to  understand  it.  ^ 
For  instance,  A  says  to  B,  in  C's  hearing,  "  I  saw  C  pick 
your  pocket;"  if,  upon  this,  C  runs  away,  that  would  be 
strong  evidence  against  him.     If  he  was  out  of  hearing,  what 
A  said  would  be  no  evidence  at  all — that  is,  the  jury  would 
not  be  allowed  to  hear  it     In  some  cases,  evidence  of  what 

•  In  R.  t?.  Eyro.  2  F.  and  F.  579.    The  answer  to  tjie  complaint  was  also 
admitted. 


3»8 


English  Rules  of  Evidence. 


Chap. 
VIIL 


State- 

ments 

against 

interest, 

&c 


Dying  de- 
clarations. 


has  been  said  at  the  time  of  the  crime  has  been  received, 
though  the  prisoner  was  absent,  on  the  principle  that  it  is 
part  of  the  occurrence.  A  strong  illustration  of  this  occurred 
at  the  Leicester  Spring  Assizes,  in  1856,  in  a  case  tried 
before  Lord  Campbell  A  man  was  murdered  by  being  shot 
as  he  sat  with  others  in  his  housa  One  of  the  persons 
present  was  the  brother  of  the  prisoner.  He  saw  a  man  pass 
the  window  with  a  gim  in  his  hand,  just  before  the  shot  was 
fired,  and  giving  his  evidence  as  to  the  man's  identity  with 
some  reluctance,  Lord  Campbell  allowed  him  to  be  asked  on 
his  examination  in  chief,  "Did  you  make  an  exclamation 
when  you  saw  the  man  ? "  "  Yes."  "  What  was  it  ?  "  *'  I 
said  that  is  '  the  butcher '  "  (a  name  by  which  the  prisoner 
was  known).* 

These  cases  are  illustrations  of  the  rule  relating  to  mat- 
ters in  issue  rather  than  exceptions  to  the  rule  excluding 
hearsay.  There  are,  however,  some  real  exceptions  to  itw 
Statements  of  deceased  persons  speaking  against  their  own 
interest  are  admissible,  and  so  are  entries  made  by  deceased 
persons  in  the  regular  course  of  their  duty  or  employments. 
Statements  made  by  deceased  persons  as  to  the  state  of  their 
health  or  the  nature  of  their  sufferings  are  also  admitted. 
Mr.  Eoscoe  quotes  the  case  of  Mary  Blandy  f  as  an  authority  in 
favour  of  this  rule,  but  the  rules  of  evidence  were  then  far  less 
strictly  enforced  than  they  are  at  present.  In  the  cases  of 
Palmer  and  Smethurst  such  evidence  was  admitted  again  and 
again  without  opposition.  J 

Evidence  of  reputation  is  admitted  in  cases  of  pedigree,  but 
this  rule  has  little  to  do  with  criminal  proceedings. 

The  most  important  and  the  commonest  of  all  exceptions  to 
the  rule  is  that  which  relates  to  dying  declarations.  It  is 
supposed  that  the  sense  of  impending  death  must  impress  the 
mind  as  much  as  the  solemnity  of  an  oath,  and  it  is  accordingly 
provided  that  statements  relating  to  the  cause  of  death  made 
by  a  person  who  has  given  up  all  hope  of  life,  and  who  does 
actually  die,  are  admissible  in  evidence  on  trials  for  homicide 

*  R.  V.  Foulkes.    I  am  indebted  for  this  case  to  Serjeant  O'Brien,  who  was 
the  prisoner's  counseL 
t  18  S.  T.  1117.     A.D.  1762.  X  See  p.  860,  post 
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where  the  death  of  the  declarant  is  the  subject  of  inquiry.     Chap.  . 
Each  of  the  clauses  of  this  rule  has  been  made  the  subject  of 
a  certain  number  of  judicial  decisions,  but  it  is  imnecessary  • 
to  detail  them  on  the  present  occasion. 

If  a  witness  is  dead,  or  too  ill  to  travel,  or  if  he  is  kept  out  Deposi- 
of  the  way  by  the  other  side,  his  deposition  before  the  com-  *'^°*' 
mitting  magistrate  may  be  read,  if  the  deposition  was  taken 
in  the  prisoner's  presence,  and  if  he  had  an  opportunity  of 
cross-examining  the  witness.     This  right  is  regulated  partly 
by  common  law,  partly  by  the  statute  11  &  12  Vic.  c.  42. 

The  ground  upon  which  the  rule  excluding  hearsay  evi-  Principle 
dence,  or,  more  accurately,  evidence  of  the  sayings  of  third  ^,J^^^ 
persons  in  the  absence  of  the  prisoner  (for  the  evidence 
itself  does  not  differ  from  any  other  evidence),  is,  that  such 
sayings  are  not  guaranteed  at  alL  They  are  not  subject  to  the 
sanction  of  an  oath,  nor  can  they  be  tested  by  cross-examina- 
tion. All  the  exceptions  to  the  rule  are  based  upon  the 
principle  that  the  special  circumstances  which  establish  them 
supply  a  sanction  to  the  statement,  and  exclude  the  pos- 
sibility of  calling  the  person  who  made  it.  It  is  self-evident 
that  the  rule  is  excellent.  No  one  can  imagine  how  useful  it 
is  who  is  not  in  the  habit  of  seeing  it  applied.  This  rule,  and 
the  rule  which  requires  the  production  of  a  writing,  or  an  ex- 
planation of  its  non-production,  contribute  to  English  criminal 
proceedings  the  greater  pai-t  of  that  special  solidity  and  authen- 
ticity by  which  they  are  distinguished. 

5.  Rules  as  to  Confessions, — Eules  as  to  confessions  form  a  Contrast 
very  characteristic  part  of  the  law  of  evidence.     If  a  prisoner  gi^and 
in  an  English  court*  pleads  guilty  there  is  an  end  of  the  case ;  and  the 
no  further  inquiry  takes  place,  and  judgment  follows  as  of 
course.     In  a  French  court,  as  I  have  ali-eady  observed,  the 
"debates,**  as  they  are  characteristically  called,  go  on,  not- 
withstanding any  confession  which  the  prisoner  may  maka 
On  the  other  hand,  in  France,  the  aim  at  which  the  whole  of 
the  preliminary  procedure  is  directed  is  to  screw  a  confession 
out  of  the  prisoner  somehow  or  other,  and  if  under  this  pres- 
sure he  does  confess,  his  confession  is  considered  as  conclu- 
sive evidence  against  him.     In  England  this  is  not  only  not 
allowed,  but  if  any  inducement^  however  slight^  to  confess  be 
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Chap,  held  out  to  a  prisoner,  and  if  he  does  in  consequence  confess, 
^^^^'      the  confession  is  exchided. 

Mr.  Ro8-         More  precisely  the  rule  upon  the  subject  is  thus  laid  down  by 

^t  of  the  ^^  eminent  writer*: — ^^"No  confession  made  by  the  prisoner 

^^  "  is  admissible  which  is  made  in  consequence  of  any  induce- 

"  ment  of  a  temporal  nature,  having  reference  to  the  charge 
"  against  the  prisoner,  held  out  by  a  person  in  authority."  If, 
however,  such  an  inducement  be  held  out,  and  the  impression 
made  by  it  is  shown  to  have  been  removed  from  the  prisoner's 
mind,  and  he  subsequently  makes  a  confession,  that  confession 
is  evidence. 

What  is  an      The  precise  extent  of  the  rule  is  matter  of  some  obscurity. 

ment  What,  for  instance,  is  an  inducement  ?  In  one  case  the  acting 
magistrate's  clerk  said,  "  I  told  him  not  to  prejudice  himself 

Old  rule.  «  as  what  he  said  I  should  take  down,  and  it  would  be  used  for 
"  him  or  against  him  at  his  trial."  The  prisoner  made  a  state- 
ment. Mr.  Justice  Coleridge  held  it  to  be  inadmissible,  say- 
ing, "  I  cannot  conceive  a  more  direct  inducement  to  a  man 
"to  make  a  confession  than  telling  him  that  what  he  says 
"  may  be  used  in  his  favour  at  his  trial."  f  In  another  case  | 
the  same  judge  held  that  it  was  an  inducement  in  a  constable 
to  say,  "  What  you  are  charged  with  is  a  very  serious  offence, 
"  and  you  must  be  very  careful  in  making  any  statement  to  me 
"  or  anybody  else  that  may  tend  to  injure  you ;  but  anything 
"  you  can  say  in  your  defence  we  shall  be  ready  to  hear  or 
"send  to  assist  you."  These  cases  seemed  to  warrant  the 
proposition  that  anything  said  to  a  prisoner  about  making 
a  statement  which  was  not  so  worded  as  expressly  to  rebut 
the  notion  that  what  might  be  said  could  possibly,  under  any 
circumstances  whatever,  do  either  good  or  harm  to  the  person 
speaking,  was  either  a  threat  or  an  inducement. 

Later  rule.  The  later  case  of  R.  v.  Baldry,  decided  not  by  a  single 
judge,  but  in  the  Court  for  Crown  Cases  Reserved,§  laid 
down  a  much  more  sensible  rule.  In  this  case,  the  words 
were,  "  He  need  not  say  anytliing  to  criminate  liimself ;  what 
"  he  did  say  would  be  taken  down,  and  used  as  evidence 
"  against  him."     In  giving  judgment  on  this  case,  Lord  Chief 

♦  Roscoo,  Dig.  Cr.  Ev.  88.  t  R.  v.  Drew,  8  C.  &  P.  140. 

4:  R.  V.  Morton,  2  Mo.  k  Ro.  514.         §  2  Den.  C.  C.  430. 
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Baron  Pollock  described  the  rule  in  the  following  words :—     Chap. 
"  The  question  now  is,  whether  the  words  employed  by  the     ^^^' 
"  constable,  'He  need  not  say  anything  to  criminate  himself;  J»i^f»o>t 
"  what  he  did  say  would  be  taken  down  and  used  as  evidence  Baldry\ 
"  against  him,'  amount  either  to  a  promise  or  a  threat.     We 
"  are  not  to  torture  this  expression,  or  to  say  whether  a  man 
"  might  have  misunderstood  their  meaning ;  for  the  words  of 
"  the  statute  might,  by  ingenuity,  be  suggested  to  raise  in  the 
"  mind  of  the  prisoner  very  different  ideas  from  that  which  is 
"  the  natural  meaning.    The  words  are  to  be  taken  in  their 
"  obvious  meaniDg.     It  is  very  important,  for  the  protection 
"  of  innocence,  that  any  man  charged  with  a  crime  should  be 
"  told  at  the  time  of  his  apprehension  what  that  charge  is. 
"  Attention  should  be  paid  to  any  communication  made  by 
"  him  at  the  time,  because,  generally,  a  prisoner  has  no  means 
"  of  paying  for  witnesses.     The  accused  may  frequently  be  in 
**  a  situation  at  once  to  say  that  he  was  in  such  a  place,  and 
could  prove  an  alibi,  and  may  be  able  to  make  some  state- 
ment of  extreme  importance,  in  order  to  show  that  he  did 
not  commit  the  crime,  or  was  not  the  person  intended  to  be 
charged.     In  criminal  trials,  they  make  a  point  of  inquiring 
"  whether  the  prisoner  made  a  statement  on  being  first  taken 
into  custody;  and  I  have  known  repeatedly  an  acquittal 
occur  chiefly  on  the  grounds  of  what  the  prisoner  stated  at 
"  the  time  of  his  apprehension.     It  is  proper  that  a  prisoner 
shoidd  be  cautioned  not  to  criminate  himself,  but  I  think 
that  what  he  says  ought  to  be  adduced  either  as  evidence 
of  his  guilt  or  as  evidence  in  his  favour." 
The  extreme  prudery  of  the  law  on  the  subject  of  induce-  origin  of 
ments  was,  probably,  caused  by  theories  now  exploded,  founded  <>^^1*^« 
on  facts  which  have  ceased  to  exist.    The  old  law  of  evidence 
was  deeply  influenced  by  an  indistinct  notion  that  the  rules 
and  principles  of  evidence  had  an  existence  of  their  own,  apart 
from  the  will  of  those  who  made  them,  and  that,  if  it  so 
happened  that  something  which  was  not  evidence  was  a  better 
guide  to  trutht  han  something  else  which  was  evidence,  it 
was  so  much  the  worse  for  truth.*    Most  of  the  rules  about 

•  The  power  of  this  delusion  over  a  mind  accnstomed  to  a  technical  system 
is  wonderful ;  and  it  is  equally  difficult  to  explain  its  nature  to  those  who  are 
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Chap,  incompetency  firom  interest  are  influenced  by  this  sentiment ; 
^^^^'  and  there  can  be  little  doubt  that  the  same  was  the  case  with 
the  rule  now  under  consideration.  It  was  laid  down  generally, 
that  '*  a  confession  forced  from  the  mind  by  the  flattery  of  hope, 
"  or  the  torture  of  fear,  comes  in  so  questionable  a  shape  when 
"  it  is  considered  as  evidence  of  guilt,  that  no  credit  ought  to 
"  be  given  to  it,  and  therefore  it  is  rejected."*  It  was  after- 
wards conveniently  suggested,  that  "the  law  cannot"  (which 
is  a  way  of  sajdng  "the  judges  do  not  choose  to")  " measure 
"  the  force  of  the  influence  used  on  the  mind  of  the  prisoner, 
"  and  therefore  excludes  the  declaration  if  any  degree  of 
"influence  has  been"  (rather  "by  any  possibility  can  be 
"supposed  to  have  been")  " exerted." t  Putting  these  two 
principles  together,  the  rule,  of  course,  ran  into  technicality 
like  that  of  specijd  pleading  in  its  old  form.  The  words  were 
** tortured"  (to  use  the  Lord  Chief  Baron's  phrase)  to  see 
whether  an  ingenious  person  could  not  suggest  some  view  of 
them,  which  might  possibly  have  had  some  influence  on  the 
mind  of  a  prisoner  accustomed  to  special  demurrers.  Since 
the  case  of  J2.  v.  BcUdry  it  has  been  brought  into  a  reasonable 
shape. 
Induce-  There  are,  however,  several  curious  qualifications  to  the 

be^em^"^  rule.  The  inducement  must  be  the  prospect  of  temporal 
poral.  advantage.  Exhortations  to  tell  the  truth  upon  religious 
groimds,  however  urgent,  wUl  not  be  a  ground  for  excluding 
a  confession.  This  was  held  in  a  case  where  the  chaplain  of 
the  gaol  passed  three  hours  and  a  half  with  a  man  pressing 
him  in  the  strongest  way  to  confess,  and  reading  (amongst 
other  things)  the  Commination  Service  ("a  commination  or 

not  under  its  influence.  Some  years  ago,  on  sales  of  landed  property,  things 
called  outstanding  terms  used  to  have  to  be  assigned  (at  a  considerable  out- 
lay of  time  and  money)  to  "protect  the  inheritance "  from  various  dangers 
with  which  it  was  threatened  by  certain  conveyancing  subtleties.  An  act  was 
passed,  providing  that  under  certain  circumstances  the  inheritance  should  be  as 
eflectually  protected  without  assignment  as  it  could  have  been  by  assignment. 
An  eminent  conveyancer  remarked  on  this,  with  virtuous  indignation,  "  The 
inheritance  protected  when  the  term  is  not  assigned  !  You  might  as  weU 
pass  an  act  to  declare  that  a  man  who  goes  out  in  the  rain  without  an 
nmbreUa  shall  not  get  wet.*' 

♦  Warwickshall's  case,  1  Leach,  C.  L.  264. 

t  2  Bu8&  826. 
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denoimcing  of  God's  anger  and  judgment  against  sinners")  *     Chap. 
The  ground  upon  which  the  case  appears  to  have  been  decided      ^^^^ 
was,  that  reh'gious  considerations  could  never  induce  a  man  * 
to  tell  a  lia 

Another  remarkable  rule  is,  that,  where  a  confession  has  Confes- 
been  obtained  by  artifice,  deception,  or  even  perjury,  it  is  ^J^^by 
admissible,  so  long  as  there  is  no  threat  or  inducementf  ^^^ 
There  is  some  obscurity  as  to  the  question  whether  the  in- 
ducement must  have  reference  to  the  charge. 

One  point  with  relation  to  confessions  is  well  established.  Collateral 
It  in  consequence  of  a  confession  improperly  obtained  col-  tion'ol^ 
lateral  information  be  procured,  the  information  may  be  used,  ^^^d  in 
though  the  confession  may  not.    For  instance :  if  the  prisoner  quence  of 
points  out  the  place  where  property  is  hidden,  and  if  it  is  ^f°^^. 
found  there,  the  fact  of  the  finding,  and  the  fact  that  the  fession. 
prisoner  gave  directions,  may  be  given  in  evidence,  though 
the  particulars  of  his  statement  may  not^    Confessions  are 
evidence  against  those  who  make  them  only.     This  is  the 
rule ;  but,  in  practice,  it  is  impossible  for  the  jury  not  to  take 
into  account  what  a  prisoner  says  of  his  accomplices. 

With  respect  to  the  whole  of  this  subject.  Lord  Campbell  Whether 
observed,  in  R,  v.  Baldry :  "  If  the  matter  were  res  integra,  I  should  be 
"  should,  perhaps,  have  doubted  whether  it  might  not  have  given  for 
"  been  advisable  to  allow  the  confession  to  be  given  in  evi-  worth. 
"  dence,  and  to  let  the  jury  give  what  weight  to  it  they 
"  pleased"    No  doubt  this  would,  for  the  interests  of  truth, 
be  the  best  rula    There  are,  however,  other  interests  to  be 
considered,  of  which  one  of  the  most  important  is  the  popu- 
larity of  the  law.     It  must  never  be  forgotten  that  the  poor 
and  ignorant  are  the  persons  most  affected  by  the  administra- 
tion of  criminal  justice ;  and  the  ministers  of  justice,  with  whom 
they  have  most  to  do,  the  police,  have  just  that  amount  of  in- 
tellectual and  social  superiority  to  day-labourers,  and  the  lower 
class  of  mechanics,  which  makes  them  the  objects  of  peculiar 
jealousy,  and  renders  it  desirable  to  take  special  precautions 
against  abuses  of  their  power.     Their  rough  and  ignorant  zeal 
would  frequently  lead  them  into  acts  of  real  oppression,  if  the 

*  R.  V.  Gilham,  2  R.  C.  848.  t  Cases  in  Roscoe,  Dig.  Or.  Ey.  45-6. 

t  Warwickflhall's  case,  1  Leach,  265.   Beg.  v.  Griffin.   Ross.  &  Ryan.  151. 
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Chap,  law  of  evidence  were  altered  so  as  to  make  such  oppression 
^'^^  useful  It  must  also  be  remembered  that  to  require  the 
legal  pimishment,  even  of  a  criminal,  is  no  light  thing.  It 
is  not  less  important  that  the  sympathies  of  the  community 
should  go  with  the  punishment  and  all  concerned  in  its  in- 
fliction, than  that  crime  should  be  punished ;  and  this  would 
not  be  the  case  if  evidence  obtained  by  threats  or  promises  were 
admitted,  unless,  at  the  same  time,  those  who  have  made  use 
of  the  threats  or  promises  were  punished,  which  it  would  be 
practically  very  difficult  to  do.  For  these  reasons  it  would, 
perhaps,  be  wise  not  only  to  maintain  the  rule,  but  to  extend 
it  to  cases  of  confessions  extorted  by  spiritual  terrors,  or 
obtained  by  fraud. 
General  From  this  short  and  imperfect  sketch  of  the  rules   of 

tion/on      evidence  which  prevail  in  English  coui-ts,  I  pass  to  a  few 
English      general  observations  on  their  value.     They  are,  as  I  have 
evidence—  rejveatedly  observed,  mere  practical  expedients  intended  to 
evM  n^       ^^^  security  to  the  public  that  the  opinions  of  juries  shall  be 
required,     formed  on  weighty  grounds,  and  the  ingenuity  which  would 
atttempt  to  place  them  on  any  more  subtle  basis  would  be 
much  misplaced.     They  may  be  summed  up  in  a  very  few 
words.    The  evidence  on  which  a  man  is  convicted  must  tend 
to  prove  the  whole  or  a  part  of  the  very  fact  of  which  he 
is  accused,  or  some  other  fact  specifically  connected  with 
it.    It  must  consist  either  of  a  material  thing  produced  bodily 
to  the  jury,  or  of  the  statements  of  witnesses  as  to  what 
they  have  themselves  perceived  by  their  own  senses.     If  the 
point  to  be  proved  is  a  confession  made  by  the  prisoner, 
it  must  be   shown  that  he  made  it  quite  freely,  without 
the  shadow  of  a  threat  or  inducement.     This  evidence  must 
be  given  on  oath,  and  the  credit  of  the  persons  who  give 
it  may  be  tried  by  means   contrived   so  as  to  test   their 
accuracy  as  far  as  is  consistent  with  the  limits  of  time  and 
attention,  which  are  indispensable  to  trial  by  jury.     It  must 
be  elicited  by  questions  which  do  not  suggest  the  answer, 
and  may  be  tested  and  counterchecked  by  the  most  specific 
collateral  inquiry  upon  every  branch  of  it. 
Amount  of      Such  being  the  kind  of  evidence  to  be  admitted,  how  much 
requbS     ^^  produce  a  conviction?     The  answer  cannot  be  given 
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specifically,  because  evidence  itself  has  no  qualities  which  chap. 
can  be  specifically  enumerated.  The  answer  is — ^As  much  ^^^^• 
evidence  as  will  induce  twelve  men  to  say  they  have  no 
doubt  which  they  will  caU  reasonable.  The  only  other 
answer  that  can  be  given  consists  in  a  reference  to  specific 
cases.  Of  these  I  have  given  several  at  the  end  of  this  work. 
In  Donellan*s  case  the  jury  convicted  on  rather  weak  evi- 
dence. In  Palmer's  case  the  evidence  was  very  strong. 
Smethurst's  case  was  one  in  which  the  jury  and  the  Home 
Secretary  differed,  and  may,  therefore,  be  said  to  faU  near  the 
dividing  line.  Thus  the  weight  of  evidence  required  for  a 
conviction  differs  in  different  cases  according  to  the  disposi- 
tion of  the  jury,  the  temper  of  the  times,  and  other  circum-  . 
stances.  Some  years  ago  there  was  a  greater  reluctance  than 
there  is  now  to  convict  in  capital  cases.  Some  of  the  judges 
Lave  higher  notions  than  others  of  the  amount  of  evidence 
reqidred  to  warrant  a  conviction,  and  thus  the  standard 
varies  within  certain  ill-defined  limits.  I  think,  however,  • 
that  the  more  the  verdicts  of  juries  are  considered,  and  the 
more  the  evidence  on  which  they  are  founded  is  studied,  the 
greater  wiU  be  the  respect  felt  for  them,  and  the  stronger  will 
be  the  conviction  of  the  solid  good  sense  of  the  rules  of 
evidence  on  which  the  whole  system  proceeds. 
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CHAPTER  IX. 


ENGLISH  CRIMINAL  LEGISLATION. 


Chap.  IX.  HAVING  in  the  preceding  chapters  described  the  criminal  law 
as  it  is,  I  now  proceed  to  some  observations  on  the  manner  in 
which  it  is  mada 
Judicial  The  law  is  made  partly  by  parliament,  partly  by  the 

menS^^**  judges,  and  may  thus  be  divided  into  acts  of  parKament  and 
legislauon.  cases.  The  modem  case  law  answers  to  the  ancient  common 
law,  which,  indeed,  it  includes  and  embodies,  but  it  qualifies 
acts  of  parliament  quite  as  much  as  the  old  definitions  and 
maxims  of  which  the  common  law  was  anciently  composed. 
The  fact,  that  under  the  fiction  of  declaring  the  law  the 
judges  in  reaUty  make  it,  has  been  recognised  by  every  one 
who  has  studied  the  subject  with  candour  and  intelligence, 
since  the  days  of  Bentham  at  least.  It  may,  however,  need 
some  little  illustration,  especially  to  unprofessional  readers. 
A  law  proper,  as  I  have  already  observed,  differs  specifically 
from  all  moral  maxims,  rules  of  inquiry,  descriptions  of 
natural  uniformities,  theories  of  morality  and  other  things 
improperly  called  laws,  in  the  fact  that  it  is  a  command 
issued  by  the  sovereign  power,  and  backed  by  a  sanction. 
When  the  sovereign  entrusts  judges  with  the  power  of  saying — 
The  transactions  brought  under  our  notice  are  to  be  regulated  by 
this  specific  rule  to  the  exclusion  of  all  others,  and  the  sheriff 
backed  by  the  power  of  the  county  shall  give  effect  thereto — 
he  makes  the  judges  pro  tanto  legislators.  Their  declaration 
that  this  or  that  rule  is  the  law  of  the  land  has,  for  all  practical 
purposes,  the  same  effect  as  a  declaratory  act  of  parliament. 
This  power  has  been  exercised  so  often,  and  on  such  important 
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occasions,  that  every  branch  of  the  law  aflfords  well-marked  Chap.  IX. 
traces  of  it,  whilst  some  of  them  are  almost  entirely  produced 
by  it  to  the  exclusion  of  the  direct  parliamentary  form  of 
legislation.  Down  to  very  recent  times,  the  power  of 
alienating  entailed  land  was  based  upon  judicial  decisions, 
which,  by  establishing  the  system  of  common  recoveries, 
practically  repealed  acts  of  parliament  intended  to  make 
entails  perpetual.  Lord  Mansfield  and  his  colleagues  were 
the  principal  authors  of  great  part  of  so  much  of  the  law  of 
contract  as  specially  refers  to  mercantile  transactions.     Lord  ' 

Eldon  during  the  early  part  of  his  career  seemed  inclined  to 
decide  cases  relating  to  the  law  of  partnership,  on  principles 
which  would  have  anticipated,  and  so  made  needless,  a  great 
deal  of  subsequent  legislation  on  joint-stock  companies.  The 
law  of  evidence  was  made  almost  entirely  by  the  judges,  with 
very  little  assistance  from  parliament,  and  the  same  is  true 
(as  I  have  already  shown)  of  most  of  the  common  law  defi- 
nitions of  crime. 

Not  only  is  it  true  that  judicial  legislation  has  a  large  and  Effect  of 
most  important  sphere  of  its  own,  but  the  fact  of  its  existence  of*-*^"^ 
exercises  a  great  influence  over  parliamentary  legislation,  onparlia- 
Parliamentary  legislation  always  proceeds  on  the  assumption  j^uiaSon. 
that  there  exists  a  coherent  and  reasonable  system  of  law 
outside  of  it  on  which  it  is  based.     Hence,  parliament  has 
rarely  attempted  to  lay  down  principles  or  generic  definitions, 
but  has  preferred  to  make  provision  for  special  cases.     It 
has  assumed  that  a  coherent  theory  of  theft  (for  instance)  had 
already  been  laid  down  by  lawyers,  and  has  confined  itseK  to 
supplying  some  special  defect  in  that  theory,  or  making  some 
supplementary  provision  for  crimes  invented  subsequently  to 
its  establishment.     The  preceding  chapters  contain  abundant 
illustrations  of  the  consequences  of  this  double  system  of 
legislation.    The  general  result  may  be  summed  up  by  say- 
ing that  the  Criminal  Law  of  England  consists  of  three  parts: 
FiTBty  the  old  Common  Law,  a  crude  and  meagre  theory,  Smnmaiy 
adapted  to  a  rough  state  of  society  long  since  passed  away  ;  ^^]^^*f 
UMmdly,  a  vast  mass  of  unsystematic,  and  ill-arranged  acts 
of  pai'liament,  rendered  necessary  by  the    defects  of  this 
system,  unconnected  with  each  other,  passed  at  different  * 
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Chap.  IX.  times,  written  in  diflTerent  styles,  intended  for  diflTerent  pur- 
poses, and  finally  consolidated  into  a  small  number  of  acts 
faithfully  preserving  the  confusion  and  intricacy  of  the 
materials  out  of  which  they  were  put  together;  thirdly,  a 
number  of  cases  filling  many  volumes,  and  deciding  isolated 
points  as  they  happened  to  arise,  totally  unarranged,  glancing 
at  innumerable  questions  which  they  do  not  solve,  and  which 
never  will  be  solved  till  some  circumstance  occurs  to  call  for 
their  solutioa 

Good  side  This  is  the  bad  side  of  the  criminal  law.  Its  good  side  is, 
*  that  it  is  the  work  of  successive  generations  of  judges, 
admirably  qualified  to  discharge  such  a  task  as  far  as  their 
powers  allowed  them  to  do  so.  The  English  judges  have 
always  formed  one  of  the  best  subordinate  legislatures  in  the 
world.  They  are  the  picked  members  of  the  most  swtive  and 
energetic  profession  in  the  country,  by  the  members  of  which 
their  decisions  are  jealously  tested  and  criticised.  The  courts 
are  checks  on  each  other,  for  they  are  not  bound  by  each 
other's  decisions,  and  they  may  even  overrule  those  of  their 
predecessors  on  cause  shown.  The  judges  are  numerous 
enough  to  give  their  decisions  weight,  but  not  enough  to  lose 
their  individual  sense  of  responsibility.  They  are  also  the 
only  body  of  the  kind.  The  Court  at  Lyons  and  the  Court 
at  Bordeaux  may  take  different  views,  but  a  decision  in 
Westminster  HaU  is  the  law  throughout  the  whole  of 
England.  It  is  to  these  circumstances  that  case  law  owes 
its  merits.  Decided  cases  embody  the  result  of  an  immense 
amount  of  experience  and  of  shrewd  practical  acquaintance, 
with  the  subject-matter  to  which  it  refers.  The  old  common 
law  was,  no  doubt,  meagre  and  crude;  and  most  of  the  statute 
law  is  special  and  narrow-minded ;  but  the  modem  case  law 
contains  an  immense  store  of  true  principles,  and  strong  com- 
mon sense,  applied  to  the  facts  with  consummate  practical  skill, 
though  so  much  mixed  up  with  special  circumstances  that  it 
is  infinitely  less  useful  than  it  might  be  made.  The  general 
result  is,  that  the  common  law,  the  statute  law,  and  the  cases 
which  explain  the  one  and  the  other,  hold  in  suspension  an 
admirable  criminal  code  well  adapted  to  the  wants  and  feel* 
*  ings  of  the  nation,  and  framed  upon  practical  experience  of 
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them,  but  destitute  of  arrangement,  deformed  by  strange  Chap.  IX. 
technicalities,  and  mixed  up  with  a  heterogeneous  mass  of 
foreign  matter.    The  question  is,  how  to  disengage  the  pure 
metal  from  the  rich  but  rough  ore,  and  how  to  cast  it  into  a 
serviceable  form  ? 

To  perform  this  operation,  both  parliamentary  and  judicial  Both  forms 
legislation  will  always  be  required.    The  broad  outlines  of  the  Son  qc<^ 
system  can  and  ought  to  be  drawn  only  by  the  supreme  legis-  s^iy- 
lature.    The  public  never  would  allow,  nor  ought  they  to 
allow,  any  power  short  of  that  of  parliament  to  create  new 
offences,  or  to  include  a  number  of  old  ones  xmder  a  single 
definition.     It  is  equally  impossible  that  parliament  should 
do  the  work  of  the  judges.    It  would  be  childish  to  pass 
through  a  popular  assembly  an  act  defining  the  relation  of 
madness  to  criminal  responsibUity.  or  laying  down  with  aU 
the  necessary  exceptions  and  qualifications  a  rule  as  to  the 
admission  or  rejection  of  hearsay  evidence.     These  are  juri- 
dical as  the  others  are  legislative  questions;   a  distinction 
which  it  is  essential  to  grasp,  in  order  to  understand  the 
respective  provinces  of  parliamentary  and  judicial  legislation. 

It  may  appear  contradictory  to  make  power  the  sole  origin  How  juris- 
of  law,  and  to  allow  any  existence  at  all  to  jurisprudence.  ^^^ 
How  it  may  be  asked  if  the  sovereign — qua  sovereign — ^is,  can  co- 
as  you  say,  omnipotent,  can  there  be  any  science  of  juris- 
prudence ?    If  you  say  not  merely  "  legum  prima  "  but  "  lex 
sola  securis,"  what  can  the  lawyer  be  except  the  interpreter  of 
the  sovereign's  will  ? 

In  one  sense  parliament^  which,  in  this  country,  is  the 

sovereign,  is  omnipotent    It  can  make  a  law  that  the  third 

child  in  every  family  should  be  immediately  hung,  and  this 

would  be  as  much  law  as  any  other  law  whatever ;  but  this 

omnipotence  is  like  everything  else  subject  to  the  limitations 

of  human  nature.    Parliament,  for  instance,  cannot  bind  its  Parlia- 
ment, 111 
successors.    For  the  real  legislator  is  he,  who,  for  the  time  what 

being,  issues  and  sanctions  the  commands  which  the  law  ^2^™' 

embodies.    If  the  sovereign,  for  the  time  being,  cotdd  be 

fettered  by  the  will  of  a  past  incumbent,  he  would  not  be 

Buprema     The  laws  made  a  hundred  years  ago  derive  their 

present  force,  not  firom  the  fact  that  they  were  passed  by 
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Chap.  IX.  G^rge  III.  but  &om  the  feet  that  they  are  maintained  by 
Queen  Victoria  This  illustration  shows  how  jurijBprudence 
can  be  a  science  though  the  sovereign  is  absolute.  It  is  the 
province  of  the  jurist  to  point  out  the  limitations  which  the 
nature  of  human  affairs  imposes  on  the  legislator,  and  the 
character  of  the  problems  which  he  will  have  to  solve.  Thus 
the  jurist  may  inform  the  legislator  of  the  diflFerent  sorts  of 
relations  into  which  men  bring  themselves  in  the  way  of 
contract  He  may  say,  People  have  a  habit  of  believing  each 
other,  and  of  saying  if  you,  A,  will  say,  I  will  do  this  to- 
morrow, I,  B,  say  that  I  will  do  something  else  now. 
These  arrangements  are  called  contracts,  and  they  usually  run 
into  certain  forms  and  relate  to  certain  subject-matters.  This 
is  the  state  of  things  on  which  you  the  legislator  have  to  issue 
your  commands.  For  instance,  you  may  say  such  a  contract 
shall  be  in  writing  or  else  shall  be  void ;  such  a  class  of 
contracts  shall  be  void  at  all  events  ;  such  others  shall  bind 
the  principal  only,  and  such  others  both  principals  and 
agents.  Moreover,  if  you  do  say  so,  and  if  you  carry  out 
that  law  consistently,  the  consequences  will  be  so  and  so. 
In  what  In  this  way  jurisprudence  may  be  a  science  as  much  as  poll- 

**^'Tenoe  a  *^^  economy.  It  is  not,  strictly  speaking,  the  science  of  law, 
science.  but  the  science  which  classifies  and  describes  the  relations  with 
which  law  has  to  deal,  and  so  points  out  the  limitations  im- 
posed on  the  power  of  the  lawgiver  by  the  subject-matter 
with  which  he  is  concerned,  just  as  the  science  of  mechanics 
instructs  the  engineer  in  the  resources  of  his  own  art.  Thus 
the  first  service  rendered  by  the  jurist  to  the  legislator  is  to 
submit  to  him  the  series  of  alternatives  placed  at  his  disposal 
by  the  state  of  human  aflfairs.  He  can  say  you  may  regard 
a  crime  either  as  a  sin  against  God ;  an  injury  to  the  ab- 
straction called  the  state ;  an  injury  to  the  sovereign ;  or  an 
injiiry  to  a  private  person.  If  you  choose  to  treat  it  as  a  sin, 
you  will  be  consistent,  if  you  punish  it  in  proportion  to  the 
d^ree  in  which  you  suppose  it  to  oflFend  God ;  if  as  an  iiy  uiy 
to  a  private  person,  the  measure  of  punishment  will  be  the 
damage  inflicted  on  that  person ;  but  which  of  these  views- 
shall  be  taken,  is  a  question  for  the  legislator  not  for  the 
jurist 
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These  consideratioiis  solve  the  quesiaons,  which  have  been  chap.  IX. 
so  much  discussed,  as  to  what  is  called  the  Law  of  Nature,  or  Natural 
Natural  Law.  They  show  that>  though  there  is  no  such  thing  ^* 
as  natural  law,  properly  so  called,  laws  may  or  may  not  be 
natural;  that  is,  they  may  or  may  not  recognise,  and  be 
founded  on,  the  relations  existing  in  human  nature.  If  there 
were  no  sovereign  power,  no  commands,  and  therefore  no 
laws  at  all,  men  would  stUl  be  parents  and  children,  husbands 
and  wives,  masters  and  servants,  buyers  and  sellers.  Their 
conduct  would  still  run  into  certain  forms,  and  would  ex- 
cite sentiments  of  approbation  and  blama  Such  a  state  of 
society  as  is  described  in  the  Book  of  Genesis,  as  existing 
in  the  plains  of  Syria,  nearly  approaches  to  such  a  state  of 
things.  As  between  Abraham  and  Lot,  there  were  no  laws, 
but  Abraham  was  Lot's  uncle  and  Sarah's  husband,  and 
Abraham  and  Lot  made  agreements  about  the  quarrels  be- 
tween their  herdsmen.  In  the  vast  variety  of  changes  which 
have  taken  place  from  those  times  to  the  present^  law,  no 
doubt,  has  played  a  most  important  part;  but  it  has  been 
only  one  of  many  agents  by  which  our  existing  conceptions 
of  society  and  of  human  relations  have  been  formed.  Hence, 
the  relations  of  men  to  each  other  are  antecedent  to,  and,  to 
a  great  extent,  independent  of,  law.  The  aggregate  of  them 
for  the  time  being  constitutes  himian  nature  for  the  time 
being ;  and  laws,  which  are  framed  on  a  true  view  of  human 
nature,  may  properly  be  called  "  natural"  laws.  The  phrase, 
"  a  natural  law,"  is,  therefore,  thus  analogous  to  the  phrase, "  a 
natural  manner."  They  mean  respectively  laws  or  manners 
agreeable  to  the  nature  or  state  of  things  existing  at  the 
time.  It  is  in  this  sense  that,  in  discussing  the  definitions 
of  crimes,*  I  have  frequently  spoken  of  the  "  natural "  classifi- 
cation of  the  subject,  meaning  by  that  expression  the  aggre- 
gate of  the  moral  distinctions  established  by  the  nature  or 
existing  state  of  men's  thoughts  and  actions.  The  definition 
of  theft  in  English  law  is  as  much  law  as  the  definition  of 
murder ;  but  the  one  is  forced  and  uxmatural,  whilst  the  other, 
for  the  most  part,  is  natural  and  easy. 

The  classification  of  relations  pertinent  tQ  law  is  not  the 

♦  Sup,  Ch.  IV. 
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Chap.  IX.  only  service  which  the  jurist  can  render  in  legislation.  The 
How  legislator,  in  order  to  be  intelligible,  and  also  because  of  the 
{J^ciegi^.  limitations  of  his  own  knowledge,  must  issue  lus  commands 
latere.  in  general  terms.  It  is  the  function  of  the  jurist  to  translate 
those  generalities  into  rules  sufficiently  precise  for  practical 
purposes.  ''  Let  all  men  be  imprisoned  who  obtain  goods  by 
fiedse  pretences,"  says  the  legislator.  ''  This  or  that  particular 
action  is  or  is  not  a  false  pretence,"  says  the  jurist.  If  he 
spoke  quite  accurately,  he  would  say :  "  If  the  l^islature 
had  considered  the  subject,  I  think,  from  certain  analogies, 
that  they  would  have  included  or  excluded  this  class  of 
actions."  Thus,  the  jurist  prepares  the  way  for  legislation, 
and,  after  legislation,  is,  in  his  turn,  a  subordinate  legislator — 
a  legislator,  mb  modo,  who  passes  not  such  laws  as  he  himself 
thinks  wise,  but  such  laws  as  he  thinks  the  legislature  would 
have  thought  wise,  if  they  had  thought  about  the  subject 
at  alL 
Legislative  It  foUows  from  this  that  the  legislative  powers  of  the 
f^^  °  judges  are  not  only  not  injurious,  but  are  absolutely  essential, 
should  be  to  the  public  good,  and  it  would  be  desirable  not  to  destroy 
tained.  or  restrain,  but  to  recognise  and  extend  them.  They  are  at 
present  exercised  under  several  restrictions,  which  greatly 
cramp  their  usefubiesa  In  the  first  place,  they  are  not 
avowed.  The  fiction  that  the  judges  declare,  but  do  not 
make,  the  law,  is  still  the  recognised  theory  on  the  subject ; 
and  the  consequence  is,  that  the  judges  legislate  with  their 
hands  tied,  and  are  obliged  to  perpetuate  many  rules  which^ 
to  their  knowledge,  are  absurd  and  mischievous.  In  the  next 
place,  judicial  legislation  is  always  legislation  ex  pod  facto. 
The  particular  case  has  to  be  decided  on,  and  a  specific 
consequence  is  to  follow.  It  is  hardly  possible  that  this 
should  not,  to  some  extent,  bias  the  fairest  and  most  im- 
partial minds.  Lastly,  the  legislation  is  in  form  declaratory, 
and  relates  only  to  the  particular  case  under  consideration 
with  its  special  circumstances.  The  consequence  of  this  is^ 
that  the  point  decided  is  often  incredibly  minute,  and  that 
the  case  raises  more  questions  than  it  solves.  The  remedy 
for  these  evils  would  lie  in  making  the  judges  avowed 
legislators  within  certain  bounds,    and    in    bringing  their 
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legislative  power  into  harmony  with  the  l^slative  power  chap.  IX. 
of  parliament. 

How  to  do  this  is  a  practical  problem  of  great  delicacy.  Practical 
I   should   propose  to  solve   it  by  the  establishment  of  a  ^^^^nr 
new  department  of  government,  which  might  be  called  the  of  Justice. 
Department  of  Legislation  and  Justice,  or  the  Ministry  of 
Justice,  and  might  discharge  other  important  duties  besides 
the  reform  of  the  criminal  law.     It  might,  however,  be 
advisable  to  apply  it  to  the  reform  of  the  criminal  law  in 
the  first  instance,  as  this  branch  of  the  law  is  of  a  manageable 
extent,  and  is,  perhaps,  of  wider  public  interest  than  any 
other.     The  Lord  Chancellor  should  be  the  head  of  the 
department,  and  the  duties  of  his  subordinates  should  be  to 
bring  the  law  into  as  perfect  a  state  as  possible ;  and,  when 
it  was  brought  into  such  a  state,  to  keep  it  from  falling  back 
into  confusion,  which,  in  the  absence  of  some  permanent 
arrangements  to  prevent  such  an  event,  it  is  sure  to  do. 

This  department  ought  to  have  the  superintendence  of  all  l>utics  of 
criminal  legislation,  whether  in  the  shape  of  acts  of  parlia-  partmenu 
ment,  or  in  the  shape  of  decided  cases.    It  ought  to  draft  all  r||{^"^ 
acts  of  parliament  relating  to  the  criminal  law  introduced  by 
Government,  and  to  annex  to  the  draft,  reports  stating  the 
reasons    of   particular   provisions  and    amendments.      The 
chapter  of  this  work  which  relates  to  the  definitions  of  crimes 
contains  abundant  proof  of  the  width  and  importance  of  the 
field  of  inquiry  which  would  lie  before  such  an  ofiica    In  this 
way  it  might,  in  no  very  great  length  of  time,  throw  the 
statute  law  into  a  shape  of  great  symmetry  and  simplicity, 
and  by  modifying  particular  sections  of  acts,  so  as  to  meet 
decided  cases,  render  numbers  of  cases  obsolete. 

With  respect  to  decided  cases,  this  department  ought  to  As  to 
have  in  its  hands  the  whole  system  of  reporting.  The  law  ^I^^i^. 
reports  are  in  the  present  day  private  speculations.  A  law 
bookseller,  who  happens  to  think  such  an  undertaking  will 
pay,  contracts  with  one  or  two  barristers  to  publish  reports  of 
the  cases  decided  in  a  particular  court.  The  judges  have,  to 
some  extent,  sanctioned  or  authorized  particular  sets  of  reports 
for  particular  courts,  but  they  allow  any  reports  to  be  quoted ; 
and  the  consequence  is  that,  besides  the  authorized  reports 
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Chap.  IX.  in  every  court,  there  are  several  sets  of  unauthorized  reports* 
published  weekly  or  monthly,  and  eagerly  competing  with 
Evils  of  ^ach  other.  In  order  to  give  customers  something  for  their 
^^^  money,  every  word  that  falls  fipom  every  judge  in  England  or 
Ireland,  or  from  the  law  officers  of  the  City  of  London,  is 
recorded  in  some  form  or  other.  The  consequence  is,  that  a 
thick  and  costly  8vo.  volume,  of  which  a  large  proportion  is 
utterly  worthless,  is  published  every  year  about  the  proceed- 
ings of  every  court;  and  members  of  the  profession  are 
obliged  to  buy  it,  because,  here  and  there,  it  contains  an  im- 
portant case.  The  following  extracts  give  some  notion  of  the 
sort  of  nonsense  with  which,  imder  this  system,  reports  have  to 
be  filled.  I  quote  the  marginal  notes : — "A  schoolmaster,  who 
"  on  the  second  day  after  a  boy's  return  to  school,  wrote  to  the 
"  parent  proposing  to  beat  him  severely  to  subdv/C  his  alleged  obsti' 
"  Tkwy;  and,  on  receiving  the  father^s  reply  assenting,  beat  the 
"  boy  for  two  hours  and  a  half,  secretly  in  the  night,  with  a 
''  thick  stick,  until  he  died :  Held  liable  to  a  charge  of  man- 
"  slaughter."!  From  the  note  (which  is  not  even  a  sentence)  it 
might  be  supposed  that  the  charge  was  preferred  because  the 
schoolmaster  beat  the  boy,  instead  of  accepting  the  parent's 
offer  to  be  beaten  himself.  But,  apart  from  tlus,  did  any 
human  creature  want  to  be  told  that  to  cause  a  boy's  death 
by  excessive  punishment  must  be  at  least  manslaughter? 
Yet  five  pages  of  beautiful  type  are  consumed  in  conveying 
this  information.  If  no  case  were  reported  which  did  not 
carry  the  law  a  real  step  in  advance,  the  number  of  cases  re- 
ported might  be  greatly  diminished ;  and  if  the  reporters  were 
paid  not  by  the  sheet,  as  they  are  at  present,  but  by  a  salary 

♦  E.g.  The  Law  Journal,  the  Jurist,  the  Law  Times,  the  Weekly  Reporter, 
and  the  New  Reports. 

f  R.V.  Hopley,  2  F.  and  F.  202.  This  is  not  an  isolated,  though  it  is  an 
extreme,  case.  Rich  v.  Pierpoiut,  3  F.  and  F.  85,  is  reported  at  length  to 
show  that  a  medical  man  is  not  liable  for  negligence  simply  because  he  has 
not  shown  first-rate  skill.  And  R.v.  Train,  ib.  p.  22,  proves  that  it  is  a  nui- 
Bance  to  obstruct  a  highway,  and  that  the  fact  and  the  fear  of  accidents  pro- 
duced by  a  certain  way  of  treating  a  highway  are  evidence  that  that  way 
of  treating  it  is  an  obstruction.  So  R.  v.  McCartie,  11  Jr.  Com.  Law  Rep. 
188,  establishes  the  doctrine  that  the  Court  of  Queen's  Bench  may  bail  in  idl 
cases,  no  matter  how  serious,  which  is  as  well  established  law  as  any  proposi- 
tion in  Blackstone. 
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ftom  the  pubUc,  the  reports  of  each  particular  case  might  be  chap.  ix. 
compressed  into  a  small  fraction  of  their  present  size. 

This  in  itself  would  be  a  great  reform,  but  the  proposed  de-  Power  to 
partment  might  go  much  further.  They  might  be  empowered  tff^^ 
to  call  upon  the  judges  to  state  the  law  upon  particular 
points  raised,  but  not  decided,  by  particular  cases.  This  would 
prevent  the  very  wealth  of  our  jurisprudence  from  becoming 
a  source  of  embarrassment,  as  it  is  at  present  The  utility  of 
such  a  power  is  shown  by  the  fact  that  the  law  as  to  the 
criminal  responsibility  of  madmen  is  regulated  almost  entirely 
by  the  answers  given  by  the  judges  to  questions  proposed  by 
the  House  of  Lords.  If  these  questions  had  never  been 
asked,  and  if  the  law  had  been  left  to  be  formed  piecemeal — 
as  particular  cases  were  decided  upon  different  parts  of  the 
subject — it  might  never  have  been  formed  at  all,  or  not  for 
many  years ;  and  it  would  have  been  thrown,  when  formed, 
into  a  form  infinitely  more  complicated  and  special  than  that 
in  which  it  stands  at  present 

The  department  might  also  take  particular  branches  of  Codifica- 
the  law,  and  by  extracting  from  adjudged  cases  the  rules  and  sports, 
principles  on  which  they  proceed,  frame  a  set  of  rules  inde- 
pendent of  the  particular  circumstances  of  the  cases  adjudged, 
and  so  compress  the  cases  themselves  into  a  very  small  com- 
pass. Such  rules  should  be  submitted  to,  and  corrected  by, 
the  fifteen  judges,  or  the  majority  of  them ;  and,  when  issued 
by  their  authority,  should  be  quoted  as  authorities,  if  not  over- 
ruled by  parliament  within  a  certain  time.  The  admirable 
clearness  and  method  of  many  of  the  existing  digests  and 
text-books  would  greatly  facilitate  this  task.  The  judges 
should  have  the  same  power  to  alter  existing  rules  as  they 
have  to  overrule  adjudged  cases.  The  mles  given  above,*  as 
to  the  distinctions  between  murder  and  manslaughter,  show 
the  form  into  which  such  rules  might  be  thrown.  If  they 
were  framed  correctly  and  completely  (which  I  am  not  vain 
enough  to  suppose  to  be  the  case),  they  woidd  sum  up  the 
net  result  of  many  scores  of  decided  cases. 

It  is  sometimes  said  that  private  writers  can  do  all  that  Private 
is  desirable  in  this  direction,  and  that  the  only  residt  of  ^^ot  do 

.  •  Snp.  pp.  116,  117.  *^*^ 
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Chap.  IX.  such  a  measure  would  be  to  produce  an  official  text-book. 
The  answer  to  this  is,  that  the  rules  issued  under  such 
sanctions  would  have  what  no  text-book,  however  good,  ever 
can  have — namely,  authority — ^besides  which  text-writers  can 
only  state  the  law  as  they  find  it,  whereas  the  judges  would 
exercise  a  legislative  discretion  in  settling  the  rules.  There 
could  be  no  fear  of  the  abuse  of  this  power,  as  it  would 
be  exercised  openly,  and  under  direct  supervision  of  par- 
liament. 

The  existence  of  such  a  department  would  be,  in  many 
ways,  a  great  convenience.  It  might  be  of  great  use  in  cor- 
responding with  magistrates  as  to  prosecutions,  in  investi- 
gating cases  for  the  Court  of  Criminal  Appeal  proposed  to  be 
established  in  a  preceding  chapter,  in  conducting  Govern- 
ment prosecutions,  in  settling  scales  of  costs,  and  in  collecting 
criminal  statistics.  Of  the  purposes  which  it  might  serve  in 
connexion  with  civil  cases,  it  would  not  be  proper  to  speak 
here. 

Such  an  office  would  provide  for  precisely  the  sort  of  re- 
forms of  which  the  criminal  law  stands,  and  always  will  stand, 
in  need.  They  are  repairs  rather  than  reforms,  adaptations  of 
forms  of  procedure,  definitions,  and  rules  of  evidence,  to  the 
gradual  changes  of  society,  and  the  gradual  growth  of  ex- 
perienca  Such  reforms  will  never  be  properly  carried  out  by 
volunteer  reformers.  The  suggestions  of  individuals  are  laid 
aside  or  adopted  capriciously  and  imsystematically.  A  per- 
manent office,  specially  organized  for  this  purpose,  would  work 
on  fixed  principles,  and  towards  well-defined  objects,  and 
would  thus  in  the  course  of  time  exercise  a  profound  influence, 
not  only  over  the  law  of  England,  but  over  jurisprudence  iu 
general.  There  is  every  reason  to  believe  that  by  patient  and 
systematic  study  the  law  of  England  might  be  made  a  sys- 
tem as  complete  and  not  less  influential  than  that  of  Home. 
When  we  consider  the  prodigious  eflects  which  Soman  law 
produced  upon  the  whole  history  of  modem  Europe,  and 
when  we  bear  in  mind  the  fact  that  the  law  of  England  will 
in  another  century  be  the  law  of  immense  populations  in 
North  America  and  in  the  Indian  empire,  the  importance  of 
making  it  as  good  as  it  can  be  made  cannot  be  overrated*. 


Import' 
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The  study  of  the  criminal  law  might  be  made  an  instructive  Chap.  IX. 
and  interesting  part  of  a  liberal  education,  but,  in  order  that 
this  may  be  done,  it  must  be  viewed,  not  merely  as  a  trade,  but 
as  an  art  founded  on  a  science,  the  art  of  making  wise  laws, 
the  science  of  imderstanding  and  correctly  classifying  large 
departments  of  human  conduct. 

I  have  now  concluded  this  general  view  of  the  criminal  law 
itself.  The  remainder  of  the  volimie  is  occupied  by  illustra- 
tions of  the  practical  results  of  the  system,  to  which,  for  the 
sake  of  comparison,  I  have  appended  accounts  of  several  re- 
markable French  trials. 
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THE  CASE  OF  JOHN  DONELLAN* 

John  Donellan  was  tried  at  Warwick  Assizes   on  the 

30th  March,  1 781,  before  Mr.  Justice  Buller,  for  the  murder 

by   poison    of   his  brother-in-law.    Sir    Theodosius   Edward 

Allesley  Boughton. 

Relation         gir  Theodosius  Boughton  was  a  young  man  of  twenty,  who, 

parties.       on  attaining  his  majority,  would  have  come  into  the  possession 

of  an  estate  of  about  2,000/.  a  year.f    In  August,  1780,  he 

was  living  with  his  mother.  Lady  Boughton,  at  Lawford  Hall, 

in  Warwickshire.    His  brother-in-law.  Captain  Donellan,  and 

his  sister,  Mrs.  Donellant — who  had  been  married  in  1777 — 

also  formed  part  of  the  family.     They  had  lived  in  the  house 

from  about  the   month  of  Jime,   1778.§      Sir  Theodosius 

Boughton  had  returned  to  his  mother's,  from  the  house  of  a 

tutor  (Mr.  Jones),  about  Michaelmas  in  the  same  year.||     In 

the  event  of  his  death,  unmarried  and  without  issue,  the 

greater  part  of  his  fortune  would  descend  to  Mrs.  Donellan  ;  U 

but  it  was  stated  by  the  prisoner  in  his  defence  that  he,  on 

his  marriage,  entered  into  articles  for  the  immediate  settling 

of  her  whole  fortune  on  herself  and  children,  and  deprived 

himself  of  the  possibility  of  enjoying  even  a  life-estate  in 

case  of  her  death ;  and  that  this  settlement  extended  not  only 

to  the  fortune,  but  to  expectancies.**    It  does  not  appear  that 

the  articles  themselves  were  put  in. 

*  My  anthority  for  tMs  account  is  The  Proceedings  at  large  in  the  Trial  of 
John  Donellan,  Esq.  for  the  wilful  Murder  (hy  Poison)  of  Sir  The.  Edward 
Allesley  Boughton,  Bart,  late  of  Lawford  Hall,  in  the  County  of  Warwick. 
Tried  before  Mr.  Justice  BuUer,  at  the  Assizes  at  Warwick,  on  Friday,  the 
Slst  day  of  March,  1781,  taken  in  Short-hand  by  the  permission  of  the  Judge, 
by  W.  BlanchanL     London.       I  have  compared  Gumey's  folio  report 

t  P.  83.        X  P.  123.        §  P.  84.         II  P.  84.         t  P.  83.      *•  P.  128. 
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Whilst  Sir  Theodosius  Boughton  was  at  Mr.  Jones's  he  ap-  state  of 
pears  to  have  had  a  slight  venereal  complaint,*  for  which  he  ^^^^ 
was  attended  by  Mr.  Kerr,  of  Northampton.  He  was  under  ceased, 
treatment  for  a  disorder  of  the  same  kind  in  the  summer  of  1780. 
In  all  other  respects  he  appeared  perfectly  well  to  his  mother, 
to  his  apothecary,  and  to  other  witnesses.  Donellan,  how- 
ever, had  for  some  time  before  been  speaking  of  his  health  as 
bad.  Lady  Boughton  said,t  "  Several  times  before  the  de- 
"  ceased*8  death  Mr.  Donellan  mentioned  to  me,  when  I 
"  wished  him  to  go  to  the  country,  that  I  did  not  know  what 
"  might  happen  in  the  family,  and  made  several  observations 
"  on  the  bad  state  of  his  health.  .  .  .  When  I  was  talking 
"  about  going  to  Bath,  he  said,  '  Don't  think  of  leaving  Law- 
"  ford,  something  or  other  may  happen  before  you  come  back, 
"  for  he  is  in  a  very  bad  state  of  health.'  I  thought  he  might 
"  mean  something  of  his  being  very  venturous  in  his  going  a 
"  hunting,  or  going  into  the  water,  which  might  occasion  his 
"  death."  It  appeared,  on  cross-examination,  that  Lady 
Boughton  went  to  Bath  on  the  1st  of  November,  1778;  and 
that,  when  she  was  at  Bath,  she  wrote  to  the  Donellans  to  say 
that  she  was  afraid  her  son  was  in  a  bad  way,  and  that  his  fine 
complexion  was  gone.  |  A  clergyman,  Mr.  Piers  Newsam, 
proved  that  he  had  a  conversation  with  DoneHan  about  Sir 
Theodosius  Boughton's  health  on  the  26th  August,  the  Satur- 
day before  his  death.  "  On  that  occasion,"  said  Mr.  Newsam, 
"  he  (Donellan)  informed  me  that  Sir  Theodosius  Boughton 
"  was  in  a  very  ill  state  of  health,  that  he  had  never  got  rid 
*'  of  the  disorder  he  had  brought  with  him  from  school,  and 
'*  had  been  continually  adding  to  it,  that  he  had  made  such 

frequent  use  of  mercury  outwardly  that  his  blood  was  a 

mass  of  mercury  and  corruption.'*  He  added  some  other 
particulars,  which  led  Mr.  Newsam  to  say,  that,  "  if  that 
"  was  the  case,  I  did  not  apprehend  his  life  was  worth  two 
"  years'  purchase ;  he  replied,  *  Not  ona' "  At  this  time  the 
deceased  looked  very  well  to  Mr.  Newsam,  though  not  so  florid 
as  formerly.  § 

On  Tuesday,  the  29th   of  August,  1780,  Mr.  Powell,  an  Medicines 
apothecary  of  Rugby,  sent  him  a  draught  composed  of  jalap,  ^J^^^ 

•  P.  60.  t  P.  34.  t  P.  47.  §  p.  58. 
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lavender  water,  nutmeg  water,  syrup  of  saffron,  and   plain 
water.     He  had  sent  him  a  similar  draught  on  the  preceding 
Sunday.^    With  the  exception  of  the  complaint  under  which 
«9th  Aug.   he  suffered,  and  which  was   slight,  he  was  "  in  very  good 
5  p.m.        health  and  great  spirits."     The  draught  was  delivered  to  Sir 
Theodosius  Boughton  himself,  by  a  servant  named  Samuel 
Frost,  about  five  or  six  on  the  Tuesday  evening,  and  he  took 
it  up  stairs  with  him.-f"     He  went  out  fishing  after  the  me- 
dicine had  been  delivered  to  him ;  and  Frost,  who  delivered 
it,  joined  him  about  seven,  and  stayed  with  him  till  he  returned 
7—9  P-m«    home  about  nine  in  the  evening.    He  was  on  horseback  all 
the  time,  (the  fishing  was  probably  with  nets),  and  had  on  a 
pair  of  boots  ;  nor  did  he,  during  the  whole  time  he  was 
fishing,  get  his  feet  wet    Donellan  was  not  there  while  the 
fishing  was  going  on.J      The  family  dined  early  that  after- 
State-         noon ;  and  after  dinner  Lady  Boughton  and  Mrs.  Donellan 
DonSlan.    went  to  take  a  walk  in  the  garden  :  about  seven  the  prisoner 
joined  them,  and  said  Sir  Theodosius  should  have  his  physic, 
and  that  he  had  been  to  see  them  fishing,  and  he  had  endea- 
voured to  persuade  Sir  Theodosius  to  come  in — ^he  was  afraid 
he  should  catch  cold§ — which  appeared  from  the  other  evi- 
dence to  be  untrue.      Sir  Theodosius  came  in  a  little  after 
nine,  had  Mfi  supper,  and  went  to  bed.     His  servant  Frost 
30th  Aug.   went  to  his  room  at  six  next  morning  to  ask  for  some  straps 
^^        for  a  net,  which  he  was  to  take  to  Dimchurch,  and  Sir  Theo- 
dosius got  out  of  bed  and  gave  them  to  him.      He  then 
appeared  quite  welL      On  the  preceding  evening  he   had 
arranged  ||  with  Lady  Boughton  to  come  to  him  at  seven  in 
the  morning  and  give  him  his  medicine.     Some  time  before 
his  death  he  used  to  keep  it  locked  up  in  an  inner  room, 
and  he  had  forgotten  to  take  one  dose.    DonellanlF  said, 
*'  Why  don't  you  set  it  in  the  outer  room,  then  you  will  not 
so  soon  forget  it."    After  this  the  bottles  were  put  on  a  shelf 
in  the  outer  room,  where,  it  would  seem,  any  one  would  have 
access  to  them. 
Medicine         At  seven  on  the  Tuesday  morning,  Lcuiy  Boughton  ac- 
teredby      cordingly  came  to  give  the  medicine.     She  took  particular 

♦  Pp.  28-9.  t  Pp.  101-2.  It  Pp.  102—107. 
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notice  of  the  bottle,  shook   it  at   her  son's  request,  and,  Lady 
on  his  complaining  that  it  was  very  nauseous,  smelt  it.    She  ^^^^^ 
said,  "  I  smelt  it,  and  I  observed  it  was  very  like  the  taste 
"  of  bitter  almonds.     Says  I,  *  Don't  mind  the  taste  of  it,'  and 
"  he  upon  that  drank  the  whole  of  it  up."  On  smelling  a  bottle 
prepared  with  similar  ingredients,  but  mixed  with  laurel  water 
for  the  purpose  of  the  trial.  Lady  Boughton  said  that  the  smell 
was  very  like  that  of  the  medicine  which  her  son  had  taken. 
After  taking  the  draught.  Sir  Theodosius  said  he  thought  he 
should  not  be  able  to  keep  it  on  his  stomach,  and  washed  out 
his  mouth.     In  "  about  two  minutes,  or  less,"  he  struggled  Symptoms, 
violently,  appeared  convulsed,  "  and  made  a  prodigious  rattling 
"  in  his  throat  and  stomach,  and  a  guggling,  and  seemed  to 
"  me  "  CLady  Boughton)  "  to  make  very  great  efforts  to  keep  it 
"  down."*     This  went  on  for  about  ten  minutes,  when  he  be- 
came quiet,  and  seemed  disposed  to  sleep;  and  his  mother 
went  out  to  complete  her  dress,  intending  to  go  with  Donellan 
to  a  place  called  Newnham  Wellaf    In  about  five  minutes 
she  returned  to  her  son's  room,  and  found  him  lying  with  his 
eyes  fixed,  his  teeth  clenched,  and  froth  running  out  of  his 
mouth.     She  immediately  sent  for  the  doctor ;  and,  on  Do- 
nellan's  coming  in,  shortly  after,  said,  "  Here  J  is  a  terrible 
"  afiair !  I  have  been  giving  my  son  something  wrong  instead 
"  of  what  the  apothecary  should  have  sent.     I  said  it  was  an 
"  unaccountable  thing  in  the  doctor  to  have  sent  such  a 
"  medicine ;  for  if  it  had  been  taken  by  a  dog,  it  would  have 
<*  killed  him."      On  this  Donellan  asked  where  the  physic  Conduct  of 
bottle  was,  and,  on  its  being  pointed  out,  took  it  and  held  it     °°*  *"' 
up,  and  poured  some  water  into  it ;  he  shook  it,  and  emptied 
it  out  into  some  dirty  water  in  the  wash-hand  bason.     Lady 
Boughton  said,  "  Good  God !    what  are  you  about  ?     You 
<*  should  not  have  meddled  with  the  bottle."     He  then  put 
some  water  in,  the  other  bottle  (probably  the  bottle  sent  on 
the  Sunday),  and  put  his  finger  to  it  to  taste  it.      Lady 
Boughton  said  again,  "  What  are  you  about  ?  you  ought  not 
"  to  meddle  with  the  bottle."    He  said  he  did  it  to  taste  it. 

After  this,  two  servants,  Sarah  Blundell  (who  died  before  Death  of 
the  trial)  and  Catharine  Amos,  came  in.    Donellan  ordqred  l^^hton. 
♦  Pp.  88-9.  t  P.  100.  X  P.  40, 
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Blundell  to  take  away  the  bottles  and  the  bason,  and  put  the 

bottles  into  her  hand     Lady  Boughton  took  them  away,  and 

bid  her  let  them  alone.     Donellan  then  told  her  to  take  away 

the  clothes,  so  that  the  room  might  be  cleared,  and  a  moment 

after,  Lady  Boughton,  whose  back  had  been  tmned  for  a 

minute,  saw  Blundell  with  the  bottles  in  her  hand,  and  saw 

her  take  them  away.     At  the  time  when  this  happened  Sir 

Theodosius  was  in  the  act  of  dying.    While  the  things  were 

being  put  away,  Donellan*  said  to  the  maid,  "  Take  his  stock- 

"  ings,  they  have  been  wet ;  he  has  caught  cold,  to  be  sure, 

"  and  that  may  have  occasioned  his  death."    Lady  Boughton 

upon  this  examined  the  stockings,  and  there  was  no  mark  or 

appearance  of  their  having  been  wet 

Stotc-  Some  time  in  the  morning — and  it  would  seem  shortly 

DoneilS     after  Sir  Theodosius's  death — ^Donellan  went  to  the  gardener 

to  the         and  told  him  to  get  two  pigeons  directly  to  put  to  his 

garaener,     mg^|j^j.»g  fg^^.^  ^  « j^^  jj^  ^  ^^  agonies  now  with  that  nasty 

'*  distemper ;  it  will  be  the  death  of  him."f  In  the  after- 
noon of  the  same  day  he  toldf  his  wife,  in  Lady  Boughton's 
presence,  that  she  (Lady  Boughton)  had  been  pleased  to  take 
notice  of  his  washing  the  bottles  out ;  and  he  did  not  know 
what  he  should  have  done  if  he  had  not  thought  of  putting 
in  the  water,  and  putting  his  finger  to  it  to  taste.  He  after- 
and  coach-  wards  called  up  the  coachman,  and  having  reminded  him  that 
he  had  seen  him  go  out  that  morning  about  seven,  observed 
that  was  the  first  time  of  his  going  out ;  and  he  had  never 
been  on  the  other  side  of  the  house  that  morning,  and 
having  insisted  on  this,  said,  "You  are  my  evidence?"  to 
which  the  man  replied,  "  Yes,  sir."  In  the  evening  he  said 
to  the  gardener  Francis  Amos,§  "Now,  gardener,  you  shall 
"  live  at  your  ease  and  work  at  your  ease ;  it  shall  not  be  as  it 
"  was  in  Sir  Theodosius'  days  ;  I  wanted  before  to  be  master. 
"  I  have  got  master  now,  and  I  shall  be  master." 
Corre-  On  the  day  of  Sir  Theodosius  Boughton's  death  Donellan 

Stween^   announced  it  to  his  guardian  Sir  William  Wheler,  in  a  letter 
Donellan     which  mentioned  none  of  the  circumstances,  but  observed 

and  Sir  W.  .  7  wr^  ,  ^.rv* 

Wheler.      merely  that  he  had  been  for  some  time  past  under  the  care  of 
Mr.  Powell  for  a  complaint  similar  to  that  which  he  had  at 

♦  P.  45.  t  P.  108.  X  P.  43.  §  p.  107. 
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Eton,  and  had  died  that  morning.  Sir  William  Wheler  re- 
turned a  civil  answer ;  but  on  the  following  Sunday  he  saw 
Mr.  Newsam,  and  in  consequence  of  what  he  heard  from  him, 
he  wrote  to  Donellan  on  the  4th  September,  saying  that  there 
was  a  report  that  the  death  was  very  sudden,  that  there  was 
great  reason  to  believe  the  physic  was  improper,  and  might 
be  the  cause  of  the  death ;  that  he  had  inquired  of  Mr.  Powell, 
whose  reputation  was  at  stake,  and  that  it  would  be  a  great 
satisfaction  to  Mr.  Powell  to  have  the  body  opened  The  Sep.  4. 
letter  proceeded  to  say  :  "  Though  it  is  very  late  to  do  it  now, 
yet  it  will  appear  from  the  stomach  whether  there  is  any- 
thing corrosive  in  it.  As  a  friend  to  you,  I  must  say  that 
"  it  will  be  a  great  satisfaction  to  me,  and  I  am  sure  it  must 
"  be  so  to  you,  Lady  Boughton,  and  Mrs.  Donellan,  when  I 
"  assure  you  it  is  reported  all  over  the  country  that  he  was 
"  killed  either  by  medicine  or  by  poison.  The  country  will 
"never  be  convinced  to  the  contrary  imless  the  body  is 
"  opened,  and  we  shall  all  be  very  much  blamed  ;  therefore  I 
*'  must  request  it  of  you  and  the  family  that  the  body  may  be 
"immediately  opened  by  Mr.  Wilmer  of  Coventry,  or  Mr. 
"  Snow  of  Southam,  in  the  presence  of  Dr.  Kattray,  or  any 
"  other  physician  that  you  and  the  family  may  think  proper." 

Donellan  answered  this  on  the  same  day  by  a  note,  in  which  Sep.  4. 
he  said,  "  We  most  cheerfully  wish  to  have  the  body  of  Sir 
"Theodosius  opened  for  the  general  satisfaction,  and  the 
"sooner  it  is  done  the  better;  therefore  I  wish  you  could 
*'  be  here  at  the  time."  To  this  Sir  William  Wheler  replied, 
"  I  am  very  happy  to  find  that  Lady  Boughton,  Mrs.  Donel- 
"  Ian,  and  yourself  approve  of  having  the  body  opened."  He 
went  on  to  say  that  it  would  not  be  proper  for  him  to  attend, 
or  any  one  else,  except  the  doctors.* 

In  consequence  of  these  letters  Dr.  Rattray  and  Mr.  Wilmer  First  ex- 
were  sent  for,  and  came  to  Lawford  Hall  about  eight  o'clock  ^J^^^^^"* 
the  same  evening.    Donellan  received  them,  and  told  them  Sep.  4, ' 
that  he  wished  the  body  opened  for  the  satisfaction  of  the     ^'"^ 
family,  t  producing  to  them  Sir  William  Wheler's  second 
letter — not  the  one  about  the  suspicion  of  poison,  but  the 
one  which  contained  a  mere  general  expression  of  satisfac- 

♦  Pp.  113—115.  +  Pp.  63-4. 
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tion  at  the  willingness  of  the  family  to  have  the  body  opened, 
and  excused  himseK  from  attending.  He  said  nothing  of  any 
suspicion  of  poison.  The  body  was  found  in  a  high  state  of 
putrefaction,  and  the  two  medical  men,  disgusted  at  the  busi- 
ness, and  not  knowing  of  any  special  reason  for  inquiry,  said 
that  they  thought  at  so  late  a  period  nothing  could  be  dis- 
covered, declined  to  open  the  body,  and  left  the  housa 

On  the  following  morning  (Tuesday,  September  5)  Donellan 
wrote  to  Sir  W.  Wheler  a  letter  in  which  he  said  that  Dr.  Rat- 
tray and  Mr.  Wilmer  and  another  medical  man  had  been  at 
the  house,  and  that  Mr.  Powell  had  met  them  there.  He 
then  proceeded :  "  Upon  the  receipt  of  your  last  letter  I  gave 
*'  it  them  to  peruse,  and  act  as  it  directed ;  the  four  gentlemen 
"  proceeded  accordingly,  and  I  am  happy  to  inform  you  they 
''  fully  satisfied  us,  and  I  wish  you  woidd  hear  from  them  the 
*'  state  they  found  the  body  in,  as  it  would  be  an  additional 
''satisfaction  to  me  that  you  should  hear  the  account  from 
'*  themselves."  ♦ 

These  expressions  naturally  led  Sir  W.  Wheler  to  believe 
that  the  body  had  actually  been  opened,  though  in  fact  this 
was  not  the  case. 

On  the  same  day  a  Mr.  Bucknill,t  a  surgeon  at  Rugby, 
came  and  offered  to  open  the  body,  but  Donellan  said  that  aa 
Dr.  Rattray  and  Mr.  Wilmer  had  declined,  it  would  be  disre- 
spectful to  them  to  allow  any  one  else  to  take  their  placa 

On  the  next  day,  the  6th  September,  Sir  WiUiam  Wheler  f 
heard  that  the  body  had  not  been  opened,  and  heard  also  of 
Bucknill*s  offer.  He  accordingly  wrote  again  to  Donellan,  say- 
ing, that  from  his  last  letter  Jie  had  inferred  that  the  body  had 
been  opened,  but  now  found  that  the  doctors  had  not  thought 
it  safe,  and  that  Bucknill's  offer  to  do  so  had  been  refused. 
He  added  that  if  Bucknill  and  Mr.  Snow  would  do  it  they 
ought  by  all  means  to  be  allowed.  Donellan  replied  §  by  a 
letter  on  the  8th  September,  the  day  of  the  funeral,  in 
which  he  offered  to  have  the  funeral  put  off,  if  Sir  W.  Wheler 
wished,  till  after  he  (Sir  W.  Wheler)  had  seen  Dr.  Rattray 

♦  P.  116.  t  P.  97.  X  P.  118. 
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and  Mr.  Wilmer.  He  did  not  offer  to  have  the  body  opened. 
In  the  meantime*  Sir  W.  Wheler  had  sent  to  Bucknill  and 
Snow  to  go  over  to  open  the  body,  and  Bucknill  went  for  the 
purpose  and  arrived  at  the  house  about  two  in  the  afternoon 
of  Wednesday,  the  day  of  the  funeral  Snow  had  not  then 
arrived.  BuckniU  was  sent  for  to  a  patient  who  was  supposed 
to  be  dying,  and  went  away,  saying  he  should  be  back  in  an 
hour  or  an  hour  and  a  half.  He  came  back  in  an  hour,  and 
Donellan  said  "he  was  gone,  and  hef  had  given  his  orders 
"what  to  do,  and  they  were  proceeding  according  to  those 
"  orders ;  and  I  am  sorry  you  should  have  given  yourself 
"  this  trouble."  Bucknill  then  left, J  and  the  body  was  buried 
without  being  opened. 

These  incidents  form  the  strongest  possible  proof  that  Summary 
Donellan  did  all  he  could  to  destroy  all  evidence  as  to  the  ^^^ 
cause  of  the  death  of  the  deceased.  After  Lady  Boughton  had 
said  she  thought  there  was  something  wrong  about  the  draught, 
he  threw  it  away.  After  Sir  William  Wheler  said  there  was 
a  report  of  poisoning,  he  kept  the  doctors  in  ignorance  of  it, 
and  so  prevented  their  opening  the  body.  He  then  ingeniously 
contrived  to  lead  Sir  William  Wheler  into  the  belief  that  they 
had  opened  it,  and  also  parried  and  put  aside  BuckniU's  offer 
to  do  so. 

DoneUan,  according  to  the  practice  of  that  time,  delivered  Defence, 
a  written  defence  to  the  officer  of  the  court,  by  whom  it 
was  read.§  It  affords  a  good  illustration  of  the  observations 
already  made  on  the  indirect  interrogation  of  prisoners,  which 
resulted  from  refusing  them  counsel  for  this  purpose. ||  He 
does  not  attempt  to  explain  the  washing  of  the  bottles.  He 
does  attempt  to  explain  the  transactions  about  the  doctors ; 
but,  in  doing  so,  he  contradicts  the  witnesses.  He  says, 
"  These  gentlemen  arrived  about  nine  o'clock  at  night,  when  I 
"produced  to  them  Sir  William's  letter,  and  desired  they 
'*  would  pursue  his  instructions."  The  letter  he  produced  was 
the  second  letter,  not  the  first.  In  the  preceding  part  of 
his  defence  he  mentioned  only  one  letter  from  Sir.  William 

♦  P.  93. 
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Wheler.  In  reference  to  Bucknill's  visit  on  the  day  of  the 
funeral,  he  said  that  after  Bucknill  was  called  away.  Snow 
came  and  waited  for  Bucknill  a  considerable  time  :  and  on 
making  inquiry  of  the  plumber  and  others  as  to  the  state  of 
the  body,  said  he  would  not  be  concerned  in  opening  it  for 
Sir  Theodosius's  estate,  and  went  away  ;  after  which  the  body 
was  buried,  "  but  not  by  my  directions  or  desire."  It  is 
remarkable  that  Snow  was  not  called  on  either  sida  Accord- 
ing to  our  modem  practice  he  ought  to  have  been  called  by 
the  Crown,  unless  there  were  strong  reasons  to  the  contrary. 
Remarks  On  the  whole,  it  appears  that  the  defence  contains  one 
on  defence,  j^^  suggestion  and  one  unproved  suggestion  which,  if  true, 
could  have  been  proved ;  and  that  on  all  the  other  parts 
of  the  prisoner's  behaviour  it  maintains  a  most  significant 
silence.  This  is  most  important^  as,  being  in  writing,  it  must 
have  been  prepared  before  the  trial 
Body  The  suspicions  of  poisoning  which  prevailed  were  so  strong 

taken  up  ^j^^t  the  body  was  taken  up  on  the  Saturday  after  the  funeral 
amined  (September  9)  and  opened  by  Mr.  Bucknill  in  the  presence  of 
Dr.  Eattray,  Mr.  Wilmer,  and  Mr.  PoweD,  and  a  Mr.  Snow. 
It  was  in  an  advanced  state  of  decomposition,  and  none  of 
the  appearances  which  presented  themselves  required  to  be 
explained  by  any  other  cause.  There  was,  however,  one  ex- 
ception, and  it  is  remarkable  that  this  piece  of  evidence  was 
not  given  on  the  examination  of  the  witness  in  chief,  but  was 
elicited  from  Dr.  Eattray — ^injudiciously  and  needlessly,  it 
would  seem — ^by  questions  asked  by  the  prisoner's  counsel  in 
cross-examination.  It  was  as  follows  :  * 
Symptoms.  "  Q-  Did  you  ever  smell  at  that  liquor  that  was  in  the 
"  stomach  ?  A,  Aye,  smell ;  I  could  not  avoid  smelling. 
"  Q,  Was  it  the  same  offensive  smeU  ?  A.  It  in  general  had ; 
"  one  could  not  expect  any  smeU  but  partaking  of  that  general 
*'  putrefaction  of  the  body ;  but  I  had  a  particular  taste  in 
"  my  mouth  at  that  time,  a  kind  of  biting  acrimony  upon  my 
"  tongue.  And  I  have,  in  all  the  experiments  I  have  made 
*'  with  laurel- water,  always  had  the  same  taste  from  breathing 
"  over  the  water,  a  biting  upon  my  tongue,  and  sometimes  a 
"  bitter  taste  upon  the  upper  part  of  the  fauces." 

*  P.  88. 


T^he  Case  of  "John  Donellan.  347 

Having  got  out  this  evidence  against  his  client,  whilst 
feeling  his  way  towards  the  suggestion  that  putrefaction 
accounted  for  the  whole,  the  counsel  could  not  let  it  alone, 
but  pursued  his  questions,  and  made  matters  worsa 

"  Q.  Did  you  impute  it  to  that  cause,  then  ?  -4.  No ;  I 
imputed  it  to  the  volatile  salts  escaping  the  body." 

If  the  questions  had  stopped  here,  it  would  have  left  Dr. 
Rattray  in  the  wrong,  but,  apparently  encouraged  by  this 
advantage,  the  prisoner's  counsel  went  a  step  further. 

"Q.  Were  not  the  volatile  salts  likely  to  occasion  that? 
"A,  No.  I  complained  to  Mr.  Wilmer,  'I  have  a  very  odd 
"  taste  in  my  mouth — my  gums  bleed.'  Q.  You  attributed  it 
"  to  the  volatility  of  the  salts?  A,  At  that  time  I  could  not 
"  accoimt  for  it ;  but  in  my  experiments  afterwards  with  the 
"  laurel  water  the  effluvia  of  it  constantly  and  uniformly 
"  produced  the  same  kind  of  taste ;  there  is  a  very  volative 
"  oil  in  it,  I  am  persuaded. 

The  post-mortem  examination  was  followed  by  an  inquest.  Behaviour 
At  the  inquest,  Lady  Boughton*  gave  an  account  of  Donellan's  2m  at  Uie 
washing  the  bottle.    When  she  did  so,  he  laidt  hold  of  her  inquest— 

.  ,  his  letter 

arm  and  gave  her  a  twitch,  and  on  their  return  home  (said  to  the 
Lady  Boughton),  "  he  said  to  his  wife,  before  me,  that  I  had  co"^'*^"- 
no  occasion  to  have  told  of  the  circumstance  of  his  washing 
the  bottle.     I  was  only  to  answer  such  questions  as  had 
been  put  to  me,  and  that  question  had  not  been  asked  me." 
At  or  after  the  inquest,  Donellan  wrote  a  letter  }  to  the  coroner 
and  jury,  of  which  the  following  passage  was  the  most  im- 
portant part:   "During  the  time  Sir  Theodosius  was  here.  Letter 
"  great  part  of  it  was  spent  in  procuring  things  to  kill  rats,  *°  ^^^ 
"  with  which  this  house  swarms  remarkably ;  he  used  to 
"  have  arsenic  by  the  pound  weight  at  a  time,  and  laid  the 
"  same  in  and  about  the  house  in  various  places,  and  in  as 
"  many  forms.    We  often  expostulated  with  him  about  the 
"  continued  careless  manner  in  which  he  acted  respecting 
himself  and  the  family  in  general.     His  answer  to  us  was, 
that  the  men-servants  knew  where  he  laid  the  arsenic, 
and  for  us,  we  had  no  business  with  it.     At  table,  we 
"  have  not  knowingly  eaten  anything  for  many  months  past 

*  P.  45.  t  P.  109.  X  P.  24. 
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**  which  we  perceived  him  to  touch,  as  we  well  knew  his 
"  extreme  inattention  to  the  bad  eflfects  of  the  various  things 
**  he  frequently  used  to  send  for  for  the  above  purposes,  as 
'*  well  as  for  making  up  horse-medicines."  It  was  true  that 
Sir  Theodosius  had  bought  a  pound  of  arsenic  for  the  purpose 
of  poisoning  fish  and  rats,  as  appeared  on  the  cross-examina- 
tion of  his  mother  * 
StilL  Besides  these  circumstances,  it  was  shown  that  Donellan 

had  a  still,  in  which  he  distilled  roses.  He  kept  the  still-f-  in 
a  room  which  he  called  his  own,  and  in  which  he  slept  when 
Mrs.  Donellan  was  confined.  Two{  or  three  days  after  Sir 
Theodosius's  death,  he  brought  out  the  still  to  the  gardener 
to  cleaa  It  was  full  of  lime,  and  the  lime  was  wet  He 
said  he  used  the  lime  to  kill  the  fleas.  About  a  §  fortnight 
after  the  death,  he  brought  the  still  to  Catherine  Amos,  the 
cook,  and  asked  her  to  put  it  in  the  oven  and  dry  it,  that  it 
might  not  rust  It  was  dry,  but  had  been  washed.  The 
cook  said  it  would  unsolder  the  tin  to  put  it  in  the  oven.  It 
was  suggested  by  the  prosecution  that  the  object  of  this  might 
be  to  take  off  the  smell  of  laurel  water.|| 
His  con-  After  Donellan  was  in  custody,  he  had  many  conversations 
in  prisonf  ^^  ^^  Subject  of  the  charge  with  a  man  named  Darbyshire, 
a  debtor.  In  these  conversations,  he  frequently  expressed  his 
opinion  that  his  brother-in-law  had  been  poisoned.  He  said, 
"  it  was  done  amongst  themselves.  Himself"  (the  deceased), 
"  Lady  Boughton,  the  footman,  and  the  apothecary."  He  also 
said  that  Lady  Boughton  was  very  covetous ;  that  she  had 
received  an  anonymous  letter  the  day  after  Sir  Theodosius's 
death,  charging  her  plump  with  the  poisoning  of  Sir  Theodo- 
sius, that  she  called  him,  and  told  it  to  him,  and  trembled.  IT 

♦  P.  63.        t  P.  106.        t  P.  107.        §  p.  /)7. 

II  In  the  observations  on  DoneUan's  case  contained  in  Mr.  Townsend's  Life 
of  Justice  Boiler  (Lives  of  English  Judges,  p.  14),  the  following  statement  is 
made  — **  In  his  [Donollan's]  library  there  happened  to  be  a  single  number  of 
"  the  Philosophical  Transactions  ;  and  of  this  single  number  the  leaves  had 
'*  been  cut  only  in  one  place,  and  this  place  happened  to  contain  an  account 
**  of  the  making  of  laurel-water  by  distillation."  Nothing  is  said  of  this  in 
the  reports  of  the  trial.  It  is  something  like  the  evidence  in  Palmer's  case 
(post,  p.  370)  about  the  note  on  strychnine  in  the  book,  though  much  stronger 

^  The  foUowing  anecdote  forms  a  curious  addition  to  the  evidence  given  at 
the  trial : — Mr.  James  Stephen,  afterwards  a  Master  in  (Chancery,  and  well 
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This,  apart  from  the  medical  evidence,  was  the  case  for  the 
prosecution.  The  prisoner  added  little  to  it,  except  that  he 
showed  that  in  June,  1778,  two  years  before  the  alleged 
murder,  he  acted  in  such  a  way  as  to  prevent  his  brother-in-law 
from  fighting  a  duel,*  and  that  about  a  year  afterwards  f  he 
was  sent  for  as  second  on  another  occasion,  but  the  quarrel  was 
arranged  before  he  arrived.  This  went  to  prove  only  that,  if 
he  did  murder  him,  his  design  was  not  formed  at  that  tima 

The  medical  evidence  given  against  the  prisoner  was  that  of  Medical 
Dr.  Eattray,  Mr.  Wilmer,  Dr.  Ash,  and  Professor  Parsons,  ®^**^^ 
professor  of  anatomy  at  Oxford.  They  substantially  agreed 
in  their  opinions ;  but  the  way  in  which  they  were  allowed  to 
give  their  opinions  differed  much  from  what  would  be  per- 
mitted in  the  present  day,  as  their  answers  embodied  their 
view  of  the  evidence,  with  their  opinion  of  the  nature  of  the 
symptoms  described.  In  the  present  day  great  pains  are 
taken  to  prevent  this,  and  to  oblige  skilled  witnesses  to  give 
scientific  opinions  only,  leaving  the  evidence  to   the  jury. 

Dr.  Eattray  J  said,  "  Independent  of  the  appearances  of  the  I>r.  Rat- 
"  body,  I  am  of  opinion  that  draught,  in  consequence  of  the      ^' 
"  symptoms  which  followed  the  swallowing  of  it,  as  described 
"  by  Lady  Boughton,  was  poison,  and  the  immediate  cause  of 
*'  his  death." 

Dr.  Ash  was  asked,§  "  What  is  your  opinion  of  the  death  of  Dr.  A«h. 
"  Sir  Theodosius  Boughton  ? " 

A, — "  I  answer,  he  died  in  consequence  of  taking  that 
''  draught  administered  to  him  in  the  morning.     He  died  in 

known  in  Parliament,  and  as  one  of  the  leading  members  of  the  Anti-Slaveiy 
Society,  took  great  interest  in  Donellan's  case,  and  wrote  a  pamphlet  against  the 
verdict,  which  attracted  much  notice  at  the  time.  He  was  thus  introduced  to 
Donellan's  attorney,  who  told  him  that  he  always  believed  in  his  client's  inno- 
cence ;  till  one  day  he  (the  attorney)  proposed  to  him  to  retain  Mr.  Dunning 
specially  to  defend  him.  DoneUan  agreed,  and  refened  the  attorney  to  Mrs. 
Donellaoi  for  authority  to  incur  the  necessary  expense.  Mrs.  Donellan  said  she 
thought  it  needless  to  pay  so  high  a  fee.  When  the  attorney  reported  this  to 
Donellan,  he  burst  into  a  rage,  and  cried  out  passionately, — "  And  who  got  it 
for  her !  "  Then,  seeing  he  had  committed  himself,  he  suddenly  stopped.  I 
have  heard  this  story  related  by  more  than  one  of  my  grandfather's  children, 
in  nearly  the  same  form,  with  the  addition,  that  he  was  fond  of  telling  it.  At 
the  time  of  the  trials  Dunning  was  still  in  practice.  He  was  raised  to  the 
peerage  in  the  following  year. 

•  Pp.  47,  127.  t  P.  128.  X  §  P.  92. 
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80  extraordinary  a  manner.  It  does  not  appear,  from  any  part 
of  the  evidence  that  has  been  this  day  given,  that  Sir  Theo- 
"  dosius  had  any  disease  upon  him  of  a  nature,  either  likely 
"  or  in  any  degree  sufiScient,  to  produce  those  violent  conse- 
"  quences  which  happened  to  him  in  the  morning,  when  he 
"  was  seized  in  that  extraordinary  manner,  nor  do  I  know  of 
any  medicine,  properly  so  called,  administered  in  any  dose 
or  form,  which  could  produce  the  same  effects.  I  know 
"  nothing  but  a  poison,  immediate  in  its  operation,  that  could 
"be  attended  with  such  terrible  consequences."  He  then 
went  on  to  say  that  the  post  mortem  appearances  in  some 
degree  resembled  those  of  animals  poisoned  by  vegetable 
poisons. 
Dr.  Pap.  Dr.  Parsons*  said,  "  I  have  no  difficulty  in  declaring  it  to 
^^^  "  be  my  opinion,  that  he  died  in  consequence  of  taking  that 

"  draught,  instead  of  the  medicine  of  jaUap  and  rhubarb. 
"  The  nature  of  that  poison  appears  sufficiently  described  by 
"  Lady  Boughton,  in  the  account  she  gives  of  the  smell  of 
"  the  medicine  when  she  poured  it  out,  in  order  to  give  it  to 
"  her  son." 

In  Palmer's  case  the  witnesses  were  confined  in  the  closest 
way  to  speaking  of  the  symptoms  in  general  terms.  They 
were  not  permitted  to  give  any  sort  of  opinion  as  to  the 
means  by  which  they  were  produced.  So  far  was  this  dis- 
tinction from  being  understood,  or  at  least  favoured,  in  Do- 
neUan's  case  that,  when  the  great  anatomist  John  Hunter 
was  called  by  him,  he  was  haixily  permitted  to  confine  him- 
self to  an  opinion  on  the  symptoms.  The  gist  of  his  evidence 
was,  that  aU  the  symptoms  were  consistent  with  epUepsy  or 
apoplexy,  though  also  consistent  with  poisoning  by  laurel 
water.  The  greatness  of  John  Hunter's  name,  and  the  curious 
difference  between  the  practice  of  that  day  and  our  own,  will 
excuse  an  extract  of  some  length  from  his  evidence.  After 
being  examined  as  to  some  of  the  circimistances  of  the  case, 
he  was  asked  ;  f — 
John  "  Q,  Do  you  consider  yourself  as  called  upon  by  such 

"  appearances  to  impute  the  death  of  the  subject  to  poison  ? 
"  A,  Certainly  not     I  should  rather  suspect  it  to  be  an 

♦  P.  95.  t  P.  131. 
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"  apoplexy,  and  I  wish  the  head  had  been  opened.    It  might 
"  have  removed  all  doubts. 

"  Q.  From  the  appearances  of  the  body  ...  no  inference 

can  be  drawn  for  me  to  say  he  died  of  poison  ? 

"  A.  Certainly  not ;  it  does  not  give  the  least  suspicion." 

He  was  then  cross-examined.  * 
Q.  Having  heard  before  to-day  that  a  person,  apparently 
"  in  health,  had  swallowed  a  draught  which  had  produced  the 

symptoms  described :  I  ask  you  whether  any  reasonable 

man  can  entertain  a  doubt  that  that  draught,  whatever  it 

was,  produced  those  appearances  ? 

"  -4.  I  don't  know  well  what  answer  to  make  to  that 

question. 
Q.  I  will  therefore  ask  your  opinion.    Having  heard  the 
"  account  given  of  the  health  of  this  young  gentleman,  pre- 
vious to  the  taking  of  the  draught  that  morning,  and  the 

symptoms  that  were  produced  immediately  upon  taking  the 
"  draught— I  ask  your  opinion,  as  a  man  of  judgment,  whether 
"  you  do  not  think  that  draught  was  the  occasion  of  his 
"death? 

"  A.  With  regard  to  the  first  part  of  the  question,  his  being 
"  in  health,  that  explains  nothing.  Some  healthy  people,  and 
"  generally  healthy  people,  die  suddenly,  and  therefore  I  shall 

lay  no  stress  upon  that    As  to  the  circumstances  I  own 

there  are  suspicions.  Every  man  is  as  good  a  judge  as 
"  I  am." 

"  Court, — ^You  are  to  give  your  opinion  upon  the  symptoms 
"  only,  not  upon  any  other  evidence  given. -f 

"  Q.  Upon  the  symptoms  immediately  produced  upon  the 
"  swallowing  of  the  draught,  I  ask  your  judgment  and  opinion, 
"whether  that  draught  did  not  occasion  his  death  ? 

"  Prisoner's  Co^insel. — I  object  to  that  question,  if  it  is  put 
"  in  that  form ;  if  it  is  put '  after  the  swallowing  it,'  I  have  no 
"  objection.  (Probably  the  objection  was  that  the  words 
"  '  produced  upon '  implied  causation). 

*  Pp.  131-2.  The  phraseology  is  very  nngrammatical ;  but  it  always  is 
so  in  short-hand  reports.  The  meaning  is  plain  enough.  Gumey's  report 
is  less  incorrect  as  to  language,  but  is  hardly  so  vivid. 

t  Sic  in  Gumey's  report. 
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"  Q.  Then  'after'  swallowing  it    What  is  your  opinion, 

allowing  he  had  swallowed  it  ? 
A.  I  can  only  say  that  is  a  circumstance  in  favour  of  such 

opinion. 

"  Gcmrt — That  tiie  draught  was  the  occasion  of  his 
death? 

-4.  No  :  because  the  symptoms  afterwards  are  those  of  a 

man  dying,  who  was  before  in  perfect  health ;  a  man  dying 

of  an  epilepsy  or  apoplexy.    The  symptoms  would  give  one 

those  general  ideas. 

"  C(mrt.  It  is  the  general  idea  you  are  asked  about  now; 

from  the  symptoms  which  appeared  upon  Sir  Theodosius 

Boughton,  immediately  after  he  took  the  draught,  followed 

by  his  death  so  very  soon  after — ^whether,  upon  that  part  of 

the  case,  you  are  of  opinion  that  the  draught  was  the  cause 
"  of  his  death  ? 

"-4.  If  I  knew  the  draught  was  poison  I  should  say,  most 
"  probably,  that  the  symptoms  arose  from  that ;  but  when  I 
"  don't  know  that  that  draught  was  poison,  when  I  consider 

that  a  number  of  other  things  might  occasion  his  death,  I 

can't  answer  positively  to  it" 

Here  more  questioning  followed,  the  most  important  part  of 
which  was  an  inquiry  whether  laurel-water,  if  taken,  would 
not  have  produced  the  symptoms ;  to  which  the  answer  was, 
*'  I  suppose  it  would."  At  last,  the  judge  asked  the  following 
question : — 

"  Q.  I  wish  you  would  be  so  good  as  to  give  me  your  opinion, 
"  in  the  best  manner  you  can,  one  way  or  the  other.  Whether, 

upon  the  whole — ^you  have  heard  of  the  symptoms  described 

— it  is  your  opinion  the  death  proceeded  from  that  medicine 

or  from  any  other  cause  ? " 
A.  That  question  is  distressing.    I  don't  mean  to  equivo- 
"  cate  when  I  tell  the  sentiments  of  my  own  mind — what  I 
"  feel  at  the  time.     I  can  give  nothing  decisive." 
Summing        Upon  this  evidence,  the  judge  observed  as  follows : —  * 
"^'  '*  For  the  prisoner  you  have  had  one  gentleman  called  who 

**  is  likewise  of  the  faculty,  and  a  very  able  man.     One  can 
"  hardly  say  what  his  opinion  is ;  he  does  not  seem  to  form 

•  P.  139. 
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**  any  opinion  at  all  of  the  matter ;  he  at  first  said  he  could 
"  not  form  an  opinion  whether  the  death  was  occasioned  by 
"  that  poison  or  not,  because  he  could  conceive  it  might  be 
"  ascribed  to  other  causes.  I  wished  very  much  to  have  got 
**  another  answer  horn  Mr.  Hunter  if  I  could,  What,  upon 
"  the  whole,  was  the  result  of  his  attention  to  this  case  ? 
"  What  his  present  opinion  was  ?  But  he  says  he  can  say 
"  nothing  decisive.  So,  that  on  this  point,  if  you  are  deter- 
mining in  the  case  upon  the  evidence  of  the  gentlemen  who 
are  skilled  in  the  faculty,  why,  you  have  a  very  positive 
opinion  of  four  or  five  gentlemen  of  the  faculty  on  the  one 
'*  side,  that  the  deceased  did  die  of  poison ;  and,  upon  the 
"  other  side,  what  I  really  cannot  myself  call  more  than  the 
"  doubt  of  another — that  is  Mr.  Hunter." 

The  rest  of  the  summing  up  was  equally  unfavourable  to 
the  prisoner.  After  observing  that  the  two  questions  were, 
whether  the  deceased  was  poisoned,  and,  if  so,  by  whom — 
and  after  concluding  the  consideration  of  the  first  question 
by  the  remarks  just  quoted — the  judge  went  through  every 
particular  of  the  prisoner's  conduct,  showing  how  they  sug- 
gested that  he  was  the  poisoner.  Describing  Donellan's  false 
statement  that  the  deceased  had  taken  cold,  he  asked,  **  Is 
that  truth?  .  .  .  What  was  there  that  called  upon  the 
prisoner,  imnecessarily,  to  tell  such  a  story  ?  If  you  can 
"  find  an  answer  to  that,  that  does  not  impute  guilt  to 
"  the  prisoner,  you  will  adopt  it ;  but  on  this  fact,  and 
many  others  that  I  must  point  out  to  your  attention,  I  cjoi 
only  say,  that  unnecessary,  strange,  and  contradictory  de- 
"  clarations  cannot  be  accoimted  for  otherwise  than  by  such 
"  fatality,  which  only  portends  guilt."  He  then  went  through 
the  other  circumstances  with  a  dexterity  to  which  an  abstract 
cannot  do  justice,  here  and  there  qualifying  the  points 
against  the  prisoner  by  suggestions  in  his  favour.  For  in- 
stance, after  remarking  on  the  keeping  back  of  Sir  W. 
Wheler's  letter,  he  says,  "It  is  possible  the  prisoner  might 
suppose  Sir  W.  Wheler's  ideas  were  sufficiently  communi- 
cated to  the  physicians  and  surgeons  by  the  last  letter,  and 
"  therefore  unnecessary  to  show  the  first"  On  the  whole, 
however,  every  observation  made  the  other  way. 
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Upon  this  evidence  and  summing  up,  Donellan  was  almost 
immediately  convicted,  and  was  afterwards  hung. 

Few  cases  have  given  rise  to  more  discussion.  Both  the 
conduct  of  the  judge  and  the  verdict  of  the  jury  were  warmly 
censured  at  the  time,  and  the  case  has  always  been  consi- 
dered as  a  standing  illustration  of  the  character  of  circum- 
stantial as  distinguished  from  direct  evidenca 

As  to  the  blame  thrown  upon  the  judge,  it  appears  to 
be  totally  imdeserved.  Facts  submitted  to  a  strong  mind  are 
naturally  brought  into  their  logical  relation,  and  made  to 
indicate  the  conclusion  which  ought  to  be  drawn  from  them. 
Impartiality  and  indecision  are  totally  different  things.  A 
judge  summing  up  is  an  advocate  who  chooses  his  side 
impartially,  and  gives  the  jury  as  vigorous  a  statement  as  he 
can  of  the  groimds  on  which  his  conclusion  rests,  and  of  the 
view  which  he  takes  of  the  arguments  against  it.  "When 
this  is  well  done,  it  is  the  greatest  possible  assistance  to 
the  jury  in  the  discharge  of  their  duty.  A  strong-minded 
judge  and  an  intelligent  jury — Lord  Mansfield  and  twelve 
London  merchants — form  together  the  best  possible  tribunal ; 
but,  in  order  to  show  their  merits,  the  judge  must  do  his  very 
best ;  and  if  he  is  merely  to  t-alk  about  and  about  a  case,  with- 
out indicating  any  conclusion,  or  putting  the  facts  together, 
he  does  more  harm  than  good.  No  doubt  this  gives  great 
power  to  the  judge,  but  it  ought  to  be  remembered  that  trial 
by  jury  would  more  properly  be  described  (according  to  a 
pungent  saying)  as  trial  by  judge  and  jury,  and  those  who 
know  what  juries  are  would  be  as  sorry  to  see  the  judge's 
influence  diminished  as  to  dispense  with  the  juiymen. 

As  to  the  bearing  of  the  case  on  the  distinction  between 
circumstantial  and  direct  evidence,  it  appears  to  me  to 
show  that  the  distinction  is  fallacious.  "What  was  the 
factum  probandum  in  the  case  ?  Was  it  the  distillation  of 
the  laurel-water,  the  introduction  of  the  laurel- water  into  the 
medicine,  or  the  leaving  of  the  bottle  on  the  sheK?  No 
one  of  these  acts  by  itself  was  a  crime,  nor  were  all  of  them 
a  crime  when  put  together.  If  Sir  Theodosius  Boughton  had 
refused  to  take  his  medicine  there  would  have  been  no  murder 
at  aU.    If  everything  that  Donellan  did,  from  first  to  last^  had 


The  Case  of  John  Donellan.  355 

been  seen  by  a  score  of  witnesses,  no  one  of  them,  nor  all 
of  them  put  together,  would  have  seen  any  crime ;  yet  there 
was  a  crime ;  therefore,  the  crime  was  something  which  could 
not  be  seen,  and  there  was  no  room  for  distinguishing  between 
the  factum  probandum  and  other  facts  in  the  case,  and  there- 
fore no  room  for  the  distinction  between  direct  and  circum- 
stantial evidence.  All  the  evidence  that  could  possibly  have 
been  given  in  any  event  must  have  been  circumstantial ;  but 
it  is  against  the  theory  of  circumstantial  evidence  that  this 
should  ever  be  the  case,  as  in  all  cases  there  must  be  some 
factum  jyobmidum,  for  if  not,  there  is  nothing  in  respect  to 
which  the  evidence  is,  or  can  be,  circumstantiaL 

Again,  apply  the  canon  of  proof  suggested  by  Mr.  Starkie  and  Evidence 
Mr.  Wills  to  this  case,  and  it  is  impossible  to  justify  the  con-  ^SS^no- 
viction.    Donellan  8  behaviour  suggested  guilt  in  the  strongest  cence. 
way,  but  it  would  be  an  abuse  of  language  to  say  it  was 
inconsistent  with  any  other  view  of  the  case.     Suppose  Mrs. 
Donellan  was  the  criminal,  and  his  conduct  was  intended  to 
screen  her.     Tliis  would  account  for  all  the  facts,  and  would 
be  inconsistent  with  none  of  them.     There  is  not  the  smallest 
reason  to  think  that  the  case  was  so,  but  if  a  jury  are  to  give  the 
prisoner  the  benefit  of  every  possibility,  the  mere  possibility 
that  it  might  be  so  ought  to  have  been  reason  enough  to 
suspend  their  judgment.     If  not,  their  verdicts  must  and 
ought  to  include  a  certain  amount  of  conjecture. 

The  capricious  nature  of  the  theory  in  question  is  well 
illustrated  by  the  fact  that,  though  it  would  require  the  jury 
to  give  the  prisoner  the  benefit  of  the  possibility  that  Mrs. 
Donellan  might  be  guilty  of  murder,  it  would  not  require 
them  to  give  him  the  benefit  of  the  possibility  that  Lady 
Boughton  might  be  guilty  of  perjury.  Yet,  if  her  evidence  as 
to  the  smell  of  the  medicine  and  the  behaviour  of  the  prisoner 
were  false,  the  case  against  DoneUan  was  at  an  end.  Why 
should  the  one  class  of  possibilities  be  considered  and  not  the 
other? 

It  may,  perhaps,  be  said  that  the  verdict  ought  not  to  have  Whether 
been  givea     The  answer  is,  that  every  item  of  the  evidence  ^^^^^ 
pointed  to  Donellan's  guilt,  and  that  it  did,  in  fact,  satisfy  the 
juiy.    In  such  cases  every  one  must  judge  for  himsell    It 
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would  have  entirely  satisfied  me.  Why  should  he  not  be 
considered  guilty  ?  He  had  the  motive,  he  had  the  means,  he 
had  the  opportimiiy ;  his  conduct  from  first  to  last  was  that 
of  a  guilty  man ;  and,  considering  the  smell  of  the  medicine, 
and  the  perfect  consistency  of  the  symptoms  with  poisoning, 
which  were  quite  independent  of  his  behaviour,  I  see  no  such 
grounds  of  doubt  as  would  suspend  my  judgment  in  any 
important  affair. 
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THE  CASE  OF  WILLIAM  PALMER* 


On  the  14th  of  May,  WiUiam  Palmer  was  tried  at  the  Old 
Bailey,  under  the  powers  conferred  on  the  Court  of  Queen's 
Bench  by  19  Vic.  c.  16,  for  the  murder  of  John  Parsons  Cook 
at  Eugeley,  in  Stafifordshire.  The  trial  lasted  for  twelve  days, 
and  ended  on  the  27th  May,  when  the  prisoner  was  convicted, 
and  received  sentence  of  death,  on  which  he  was  afterwards 
executed  at  Stafford. 

Palmer  was  a  general  medical  practitioner  at  Eugeley,  much  Rdation 
engaged  in  sporting  transactions.  Cook,  his  intimate  friend,  ^  P*™^ 
was  also  a  sporting  man ;  and  after  attending  Shrewsbury 
races  with  him  on  the  13th  November,  1855,  returned  in  his 
company  to  Bugeley,  and  died  at  the  Talbot  Arms  Hotel,  at 
that  place,  soon  after  midnight,  on  the  21st  November,  1855, 
under  circumstances  which  raised  a  suspicion  that  he  had 
been  poisoned  by  Palmer.  The  case  against  Palmer  was,  that 
he  had  a  strong  motive  to  murder  his  friend,  and  that  his 
conduct  before,  at  the  time  of,  and  after  his  death,  coupled 
with  the  circumstances  of  the  death  itself,  left  no  reasonable 
doubt  that  he  did  murder  him  by  poisoning  him  with  anti- 
mony and  strychnina 

The  evidence  stood  as  follows: — ^At  the  time  of  Cook's  Palmer's 
death,  Palmer  was  involved  in  bill  transactions  which  appear  ^^°*' 
to  have  begun  in  the  year  1853.     His  wife  died  in  Septem- 
ber, 1854,1  and  on  her  death  he  received  13,000t  on  policies 
on  her  life,  nearly  the  whole  of  which  was  applied  to  the  dis- 

♦  The  authority  referred  to  is  «« A  Verbatim  Report  of  the  Trial  of  William 
Palmer,  &c.,  transcribed  from  the  Short-hand  Notes  of  W.  Angelo  Bennett." 
London :  Allen.   1856. 

t  A  true  bill  for  her  murder  was  returned  against  the  prisoner ;  but  as  he 
was  convicted  in  Cook's  case>  it  was  not  proceeded  with. 
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charge  of  his  liabilities.  In  the  course  of  the  year  1855  he 
raised  other  large  sums,  amounting  in  all  to  13,500/.,  on  what 
purported  to  be  acceptances  of  his  mother's.  The  bills  were 
renewed  from  time  to  time  at  enormous  interest  (usually  sixty 
with  Pratt  per  cent  per  annum)  by  a  money-lender  named  Pratt,  who,  at 
the  time  of  Cook's  death,  held  eight  bills — four  on  his  own 
account  and  four  on  account  of  his  client ;  two  already  over- 
due, and  six  others  falling  due — some  in  November  and  others 
in  January.  About  1,000/.  had  been  paid  off  in  the  course 
of  the  year,  so  that  the  total  amount  then  due,  or  shortly  to 
fall  due  to  Pratt,  was  12,500/.  The  only  means  which 
Palmer  had  by  which  these  bills  could  be  provided  for  was  a 
policy  on  the  life  of  his  brother,  Walter  Palmer,  for  13,000/. 
Walter  Palmer  died  in  August,  1855,*  and  William  Palmer 
had  instructed  Pratt  to  recover  the  amount  from  the  insurance 
office,  but  the  office  refused  to  pay.  In  consequence  of  this 
difficulty,  Pratt  earnestly  pressed  Palmer  to  pay  something 
in  order  to  keep  down  the  interest  or  diminish  the  principal 
due  on  the  bills.  He  issued  writs  against  him  and  his  mother 
on  the  6th  November,  and  informed  him  in  substance  that 
they  would  be  served  at  once,  unless  he  would  pay  something 
on  account.  Shortly  before  the  Shrewsbui^  races  he  had 
accordingly  paid  three  sums,  amounting  in  all  to  800/.,  of 
which  600/.  went  in  reduction  of  the  principal,  and  200/.  was 
deducted  for  interest  It  was  understood  that  more  money 
was  to  be  raised  as  early  as  possible.t 
With  Besides  the  money  due  to  Pratt,  Mr.  Wright  of  Binning- 

Wright      ham,  held  bills  for   10,400/.     Part  of  these,  amounting  to 
6,500/.,  purported  to  be  accepted  by  Mrs.  Palmer,  part  were 
collaterally  secured  by  a  bill  of  sqle  of  the  whole  of  William 
Palmer's  property.     These  bills  would  fall  due  on  the  first  or 
With  second  week  of  November.}    Mr.  Padwick  also  held  a  bill  of 

Padwick.     tjjg  g^jjjg  j^jj^^j  foj  2,000/.,  on  which  1,000/.  remained  unpaid, 

and  which  was  twelve  months  overdue  on  the  6th  October, 
1855.  Palmer,  on  the  12th  November,  had  given  Espin  a 
cheque  antedated  on  the  28th  November,  for  the  other  l,000/.§ 

*  A  bill  for  his  murder  also  was  returned  against  William  Palmer ;  bat» 
in  consequence  of  his  conviction,  was  not  proceeded  with. 

t  Pratt,  166-6.  X  Wright,  169.70U  §  Espin,  164. 
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Mrs.  Sarah  Palmer's  acceptance  was  on  nearly  all  these  bills, 
and  in  every  instance  was  forged* 

The  result  is,  that  about  the  time  of  the  Shrewsbury  races,  Result 
Palmer  was  being  pressed  for  payment  on  forged  acceptances 
to  the  amount  of  nearly  20,000/.,  and  that  his  only  resources 
were  a  certain  amount  of  personal  property,  over  which 
Wright  held  a  bill  of  sale,  and  a  policy  for  13,000/.,  the  pay- 
ment of  which  was  refused  by  the  office.    Should  he  succeed 
in  obtaining  payment,  he  might  no  doubt  struggle  through  his 
difficulties,  but  there   still  remained  the  1,000/.  antedated 
cheque  given  to  Espin,  which  it  was  necessary  to  provide  for 
at  once  by  some  means  or  other.     That  he  had  no  funds  of 
his  own  was  proved  by  the  fact  that  his  balance  at  the  bank 
on  the  19th  November  was  9/.  65.,-f-  and  that  he  had  to  borrow  Palmer  in 
25/.  of  a  farmer  named  Wallbank,  to  go  to  Shrewsbury  races.J  w'St  of 
It  follows  that  he  was  under  the  most  pressing  necessity  to  n^oi^ey- 
obtain  a  considerable  sum  of  money,  as  even  a  short  delay  in 
obtaining  it  might  involve  him  not  only  in  insolvency,  but  in 
a  prosecution  for  uttering  forged  acceptances. 

Besides  the  embarrassment  arising  from  the  bills  in  the  Bill  for 
hands  of  Pratt,  Wright,  and  Padwick,  Palmer  was  involved  in  cook.^* 
a  transaction  with  Cook,  which  had  a  bearing  on  the  rest  of 
the  case.  Cook  and  he  were  parties  to  a  bill  for  500/.  which 
Pratt  had  discounted,  giving  365/.  in  cash,  and  a  wine  war- 
rant for  65/.,  and  charging  60/.  for  discount  and  expenses. 
He  also  required  an  assignment  of  two  racehorses  of  Cook's 
— Polestar  and  Sirius — as  a  collateral  security.  By  Palmer's 
request  the  375/.,  in  the  shape  of  a  cheque  payable  to  Cook's 
order,  and  the  wine  warrant,  were  sent  by  post  to  Palmer  at 
Doncaster.  Palmer  wrote  Cook's  endorisement  on  the  cheque 
and  paid  the  amount  to  his  own  credit  at  the  bank  at  Eugeley.§ 
On  the  part  of  the  prosecution  it  was  said  that  this  transac- 
tion afforded  a  I'eason  why  Palmer  should  desire  to  be  rid  of 
Cook,  inasmuch  as  it  amounted  to  a  forgery  by  which  Cook 
was  defirauded  of  375/.  It  appeared,  however,  on  the  other 
side,  that  there  were  300/.  worth  of  notes  relating  to  some 
other  transaction,  in  the  letter  which  enclosed  the  cheque;  and 

•  Sfcrawbridge,  104,  169,  170.  t  Strawbridge,  169. 

X  Wallbank,  169.  §  Pratt,  W7. 
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as  it  did  not  appear  that  Cook  had  complained  of  getting  no 
consideration  for  his  acceptance,  it  was  suggested  that  he  had 
authorized  Fahner  to  write  his  name  on  the  back  of  the 
cheque,  and  had  taken  the  notes  himself  This  arrangement 
seems  not  improbable,  as  it  would  otherwise  be  hard  to  ex- 
plain why  Cook  acquiesced  in  receiving  nothing  for  his  ac- 
ceptance, and  there  was  evidence  that  he  meant  to  provide 
for  the  bill  when  it  became  due.  It  also  appeared  late  in  the 
case  that  there  was  another  bill  for  500/.,  in  which  Cook  and 
Palmer  were  jointly  interested.* 
Shrews-  Such  was  Palmer's  position  when  he  went  to  Shrewsbury 

^^^^  races,  on  Monday,  the  12th   November,  1855.     Cook  was 
1855.  there  also ;  and  on  Tuesday,  the  13th,  his  mare  Polestar  won 

the  Shrewsbury  Handicap,  by  which  he  became  entitled  to 
the  stakes,  worth  about  3802.,  and  bets  to  the  amount  of 
nearly  2,O0OZ.     Of  these  bets  he  received  700Z.  or  800/.  on 
the  course  at  Shrewsbury.    The  rest  was  to  be  paid  at  Tatter- 
sails'  on  the  following  Monday,  the  19th  November.    After 
the  race  Cook  invited  some  of  his  friends  to  dinner  at  the 
Baven  Hotel,  and  on  that  occasion  and  on  the  following  day 
he  was  both  sober  and  well.    On  the  Wednesday  night  a 
man  named  Ishmael  Fisher  came  into  the  sitting-room,  which 
Nov.  14,     Pjdmer  shared  with  Cook,  and  found  them  in  company  with 
Cook's       some  other  men  drinking   brandy-and-water.     Cook  com- 
complaint   plained  that  the  brandy  "  burned  his  throat  dreadfully,"  and 
brandy-      P^^  down  his  glass  with  a  small  quantity  remaining  in  it 
*»d-  Palmer  drank  up  what  was  left,  and,  handing  the  glass  to 

Bead,  asked  him  if  he  thought  there  was  anything  in  it ;  to 
which  Bead  replied,  "  What's  the  use  of  handing  me  the  glass 
when  its  empty  ? "  Cook  shortly  afterwards  left  the  room, 
called  out  Fisher,  and  told  himf  that  he  had  been  very  sick, 
and  "  he  thought  that  damned  Palmer  had  dosed  him."  He 
also  handed  over  to  Fisher  700/.  or  800/.  in  notes  to  keep  for 
Illness  of  him.  He  then  became  sick  again,  and  was  ill  all  night,  and 
^®®^  had  to  be  attended  by  a  doctor.  He  told  the  doctor,  Mr. 
Gibson,  that  he  thought  he  had  been  poisoned,  and  he  was 

•  Pp.  807,  810. 

t  This  deserves  notice,  as  a  strong  instance  of  that  exception  to  the  nde 
excluding  hearsay  evidence  which  admits  complaints. 
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treated  on  that  supposition.  Next  day  Palmer  told  Fisher 
that  Cook  had  said  that  he  (Palmer)  had  been  putting  some- 
thing  into  his  brandy.  He  added  that  he  did  not  play  such 
tricks  with  people,  and  that  Cook  had  been  drunk  the  night 
before — ^which  appeared  not  to  be  the  casa  Fisher  did  not 
expressly  say  that  he  returned  the  money  to  Cook,  but  from 
the  course  of  the  evidence  it  seems  that  he  did,  for  Cook 
asked  him  to  pay  Pratt  200/.  at  once  and  to  repay  himself  on 
the  following  Monday  out  of  the  bets  which  he  would  receive 
on  Cook's  account  at  the  settling  at  Tattersalls'.* 

About  half-past  ten  on  the  Wednesday,  and  apparently  Contradic- 
shortly  before  Cook  drank  the  brandy-and-water  which  he  ^^^4^ 
complained  of.  Palmer  was  seen  by  a  Mrs.  Brooks  in  the  to  Pal- 
passage  looking  at  a  glass  lamp  through  a  tumbler  which  duct 
contained  some  clear  fluid  like  water,  and  which  he  was 
shaking  and  turning  in  his  hand.     There  appears,  however, 
to  have  been  no  secrecy  in  this,  as  he  spoke  to  Mrs.  Brooks 
and  continued  to  hold  and  shake  the  tumbler  as  he  did  so.+ 
George  Myatt  was  called  to  contradict  this  for  the  prisoner. 
He  said  that  he  was  in  the  room  when  Palmer  and  Cook 
came  in ;  that  Cook  made  a  remark  about  the  brandy,  though 
he  gave  a  different  version  of  it  from  Fisher  and  Read ;  that 
he  did  not  see  anything  put  in  it,  and  that  if  anything  had 
been  put  in  it  he  shoiQd  have  seen.     He  also  swore  that 
Palmer  never  left  the  room  from  the  time  he  came  in  till 
Cook  went  to  bed.     He  also  put  the  time  later  than  Fisher 
and  Read.}    All  this,  however,  came  to  very  little.    It  was 
the  sort  of  difference  which  always  arises  in  the  details  of 
evidenca    As  Myatt  was  a  friend  of  Palmer's,  he  probably 
remembered  the  matter  (perhaps  honestly  enough)  in  a  way 
more  favourable  to  him  than  the  other  witnesses. 

It  appeared  from   the  evidence  of  Mrs.  Brooks,  and  also  Other  per- 
from  that  of  a  man  named  Herring,  that  other  persons  besides  shrews  *^ 
Cook  were  taken  ill  at  Shrewsbury,  on  the  evening  in  ques-  bury, 
tion,  with  similar  symptoms.§    Mrs.  Brooks  said,  "  We  made 
"  an  observation  we  thought  the  water  might  have  been 

*  Fisher,  25-6.     Bead,  80.     Gibson,  81.     Thos.  Jones,  29. 
t  P.  62.  %  G.  Myatt,  264.  §  Herring,  106. 
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Result  of 
evidence 
as  to 
Shrews- 
bury 
races. 


Palmer 
and  Cook 
return*  to 
Rugeley, 
Thursday, 
Nov,  15. 


Saturday, 
Nov.  17. 
CofTee  and 
broth. 


"  poisoned  in  Shrewsbury."*  Palmer  himself  vomited  on 
his  way  back  to  Rugeley  according  to  Myattf 

The  evidence  as  to  what  passed  at  Shrewsbury  clearly 
proves  that  Palmer,  being  then  in  great  want  of  money.  Cook 
was  to  his  knowledge  in  possession  of  700i  or  800Z.  in  bank- 
notes, and  was  also  entitled  to  receive  on  the  following 
Monday  about  1,400/.  more.  It  also  shows  that  Palmer  may 
have  given  him  a  dose  of  antimony,  though  the  weight  of  the 
evidence  to  this  eiFect  is  weakened  by  the  proof  that  diar- 
rhoea and  vomiting  were  prevalent  in  Shrewsbury  at  the  tima 
It  is,  however,  important  in  connexion  with  subsequent 
events. 

On  Thursday,  November  15th,  Palmer  and  Cook  returned 
together  to  Eugeley,  which  they  reached  about  ten  at  night. 
Cook  went  to  the  Talbot  Arms,  and  Palmer  to  his  own  house 
inunediately  opposite.  Cook  still  complained  of  being  unwelL 
On  the  Friday  he  dined  with  Palmer,  in  company  with  an 
attorney,  Mr.  Jeremiah  Smith,  and  returned  perfectly  sober 
about  ten  in  the  evening.  At  eight  on  the  following  morning 
(November  17th)  Palmer  came  over,  and  ordered  a  cup  of 
coffee  for  him.  The  coffee  was  given  to  Cook  by  Mills  the 
chambermaid,  in  Palmer's  presenca  When  she  next  went  to 
his  room,  an  hour  or  two  afterwards,  it  had  been  vomited.  In 
the  course  of  the  day,  and  apparently  about  the  middle  of  the 
day,J  Palmer  sent  a  charwoman,  named  Eowley,  to  get  some 
broth  for  Cook  at  an  inn  called  the  Albion.  She  brought  it 
to  Palmer^s  house,  put  it  by  the  fire  to  warm,  and  left  the 
room.  Soon  after  Palmer  brought  it  out,  poured  it  into  a  cup, 
and  sent  it  to  the  Talbot  Arms  with  a  message  that  it  came 
from  Mr.  Jeremiah  Smith.§  The  broth  was  given  to  Cook, 
who  at  first  refused  to  take  it ;  Palmer,  however,  came  in,  and 
said  he  must  have  it.||  The  chambermaid  brought  back  the 
broth  which  she  had  taken  downstairs,  and  left  it  in  the 
rooHL  It  also  was  thrown  up.lT  In  the  course  of  the  after- 
noon Palmer  called  in  Mr.  Bamford,  a  surgeon  eighty  years 
of  age,  to  see  Cook,  and  told  him  that  when  Cook  dined  at 
his  (Palmer's)  house  he  had  taken  too  much   champagne. 


•  Brooks,  54. 
§  Rowley,  69. 


t  Myatt,  264.  %  MOls,  32-3. 

II  G .  T.  Barnes,  64.  MiUs,  34.        \  Mills,  34. 
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Mr.  Bamford,  however,  found  no  bilious  symptoms  about  him, 
and  he  said  he  had  drunk  only  two  glasses.*     On  the  Satur- 
day night  Mr.  Jeremiah  Smith  slept  in  Cook's  room,  as  he 
was  still  ill.     On  the  Sunday,  between  twelve  and  one,  Sunday, 
Palmer  sent  over  his  gardener,  Hawley,  with  some  more     °^'  '  ' 
broth  for  Cook.t    Elizabeth  Mills,  the  servant  at  the  Talbot 
Arms,  tasted  it,  taking  two  or  tliree  spoonfuls.     She  became  Broth 
exceedingly  sick  about  half  an  hour  afterwards,  and  vomited  ^^^t*^ 
till  five  o'clock  in  the  afternoon.     She  was  so  ill  that  she  had  sick, 
to  go  to  bed.  J    This  broth  also  was  taken  to  Cook,  and  the 
cup  afterwards  returned  to  Palmer.     It  appears  to  have  been 
taken  and  vomited,  though  the  evidence  is  not  quite  explicit    • 
on  that  point.§    By  the  Sunday's  post  Palmer  wrote  to  Mr.  Palmer 
Jones,  an  apothecary,  and  Cook's  most  intimate  friend,  to  jon*^ 
come  and  see  him.     He  said  that  Cook  was  "  confined  to  his 
bed  with  a  severe  bilious  attack,  combined  with  diarrhoea"  || 
The  servant  Mills  said  there  was  no  diarThcBa.ir    It  was 
observed  on   the   part  of  the  defence  that  this  letter  was 
strong  proof  of  innocence.     The  prosecution  suggested  that 
it  was  "  part  of  a  deep  design,  and  was  meant  to  make  evi- 
dence in  the  prisoner's  favour."**    The  fair  conclusion  seems 
to  be,  that  it  was  an  ambiguous  act  which  ought  to  weigh 
neither  way,  though  the  falsehood  about  Cook's  symptoms  is 
suspicious  as  far  as  it  goes. 

On  the  night  between  Sunday  and  Monday  Cook  had  some  Night  of 
sort  of  attack.    When  the  servant  Mills  went  into  his  room  Sunday  &' 
on  the  Monday,  he  said,  "  I  was  just  mad  for  two  minutes."  Monday. 
She  said,  "Why  did  you  not  ring  the  bell?"    He  said,  "I 
thought  that  you  would  be  all  fast  asleep,  and  not  hear 
it."     He  also  said  he  was  disturbed  by  a  quarrel  in  the 
street.     It  might  have  waked  and  disturbed  him,  but  he  was 
not  suraft    This  incident  was  not  mentioned  at  first  by 
Barnes  and  Mills,  but  was  brought  out  on  their  being  re- 
called at  the  request  of  Serjeant  Shea     It  was  considered 

•  Bamford.  Dep.  114.     Evidence,  164.  t  Hawley,  69. 

%  Mms,  34.     Barnes,  54.  §  Barnes,  54.     Mms,  84. 

II  W.  H.  Jones,  61-2.  H  Mills,  85. 

•*  Compare  Smothurst's  calling  in  Dr.  Todd,  post,  p.  410. 

■M-  Barnes,  70.     Mills,  70. 
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important  for  the  defence,  as  proving  that  Cook  had  had 
an  attack  of  some  kind  before  it  was  suggested  that  any 
strychnine  was  administered ;  and  the  principal  medical 
witness  for  the  defence,  Mr.  N unneley,*  referred  to  it  with 
this  view. 

On  the  Monday,  about  a  quarter-past  or  half-past  seven. 

Palmer  again  visited  Cook ;  but  as  he  was  in  London  about 

half-past  two,  he  must  have  gone  to  town  by  an  early  train. 

During  the  whole  of  the  Monday  Cook  was  much  better. 

He  dressed  himself  saw  a  jockey  and  his  trainer,  and  the 

sickness  ceased,  f 

Nov.  19.         In  the  meantime  Palmer  was  in  London.      He  met  by 

^^Z      appointment  a  man  named  Herring,  who  was  connected  with 

London,      the  turf    Palmer  told  him  he  wished  to  settle  Cook's  account, 

Herring,     &nd  read  to  him  from  a  list,  which  Herring  copied  as  Palmer 

read  it,  the  particulars  of  the  bets  which  he  was  to  receiva 

They  amounted  to  984;^.  clear.    Of  this  sum  Palmer  instructed 

Herring  to  pay  450/.  to  Pratt  and  350/.  to  Padwick.     The 

nature  of  the  debt  to  Padwick  was  not  proved  in  evidence, 

as  Padwick  himself  was  not  called.     Palmer  told  Herring  the 

450Z.  was  to  settle  the  bill  for  which  Cook  had  assigned  his 

and  writes   horses. }    He  wrote  Pratt  on  the  same  day  a  letter  in  these 

to  Pratt      -i^ords : — "  Dear  Sir, — ^you  will  place  the  50i  I  have  just  paid 

"  you,  and  the  450i  you  will  receive  from  Mr.  Herring,  to- 

"  gether  500/.,  and  the  200/.  you  received  on  Saturday  "  (from 

Fisher)  "towards  payment  of  my  mother's  acceptance  for 

"  2,000/.  due  25th  October.''§ 

Herring's        Herring  received  upwards  of  800/.,  and  paid  part  of  it  away 

dealings      according  to  Palmer's  directions.    Pratt  gave  Palmer  credit  for 

Cook*s       the  450/. ;  ||  but  the  350/.  was  not  paid  to  Padwick,  according 

to  Palmer's  directions,  as  part  was  retained  by  Mr.  Herring 

for  some  debts  due  from  Cook  to  him,  and  Herring  received 

less  than  he  expected.     In  his  reply,  the  Attomey-Greneral 

said  IT  that  the  350t  intended  to  be  paid  to  Padwick  was  on 

account  of  a  bet,  and  suggested  that  the  motive  was  to  keep 

Padwick  quiet  as  to  the  ante-dated  cheque  for  1,000/1  given 

to  Espin  on  Padwick's  accoxmt.    There  was  no  evidence  of 

•  P.  217.  t  Mills,  85.  X  Herring,  101-2. 

§  Read  by  Seijt.  Shee,  p.  180.       ||  Pratt,  167.     Herring,  104.      %  P.  300-1. 
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this,  and  it  is  not  of  much  importance.  It  was  clearly  in- 
tended to  be  paid  to  Padwick  on  account,  not  of  Cook 
(except  possibly  as  to  a  small  part),  but  of  Palmer.  Palmer 
thus  disposed,  or  attempted  to  dispose,  in  the  course  of  Mon- 
day, Nov.  19th,  of  the  whole  of  Cook's  winnings  for  his  own 
advantage. 

This  is  a  convenient  place  to  mention  the  final  result  of  I^™*^^ 
the  transaction  relating  to  the  bill  for  500?.,  in  which  Cook  from  Cook 
and  Palmer  were  jointly  interested.     On  the  Friday  when  *°^  ^" 
Cook  and  Palmer  dined  together  (Nov.  1 6),  Cook  wrote  to  Fisher  Pratt 
(his  agent)  in  these  words : — "  It  is  of  very  great  importance  Cook's 
"  to  both  Palmer  and  myself  tliat  a  sum  of  500Z.  should  be  Fisher, 
"  paid  to  a  Mr.  Pratt,  of  5,  Queen's  Street,  Mayfair ;  300L  N°^-  *^- 
"  Aa5  heen  sent  up  to-night,  and  if  you  would  be  kind  enough 
"  to  pay  the  other  200t  to-morrow,  on  the  receipt  of  this,  you 
"  will  greatly  oblige  me.   I  will  settle  it  on  Monday  at  Tatter- 
"  sail's."*     Fisher  did  pay  the  200t,  expecting,  as  he  said, 
to  settle  Cook's  account  on  the  Monday,  and  repay  himself,  f 
On  the  Saturday,  Nov.  17th  (the  day  after  the  date  of  the 
letter),  "  a  person,"  said  Pratt,}  '*  whose  name  I  did  not  know, 
called  on  me  with  a  cheque,  and  paid  me  30021  on  account 
of  the  prisoner  ;  that "  [apparently  the  cheque,  not  the  300?.]  Payment 
was  a  cheque  of  Mr.  Fisher's."    When  Pratt  heard  of  Cook's  Pratt,  on 
eath  he  wrote  to  Palmer,  saying,  "  The  death  of  Mr.  Cook  J,^^^^  °^ 
"  will  now  compel  you  to  look  about  as  to  the  payment  of  the 
«  bill  for  500/.  due  the  2d  of  December."  § 

Great  use  was  made  of  these  letters  by  the  defence.     It  was  P^^^^^a- 

*'  tions  on 

argued  that  they  proved  that  Cook  was  helping  Palmer,  and  this  for 
was  eager  to  relieve  him  from  the  pressure  put  on  him  by  P""*^"^- 
Pratt ;  that  in  consequence  of  this  he  not  only  took  up  the 
500Z-  bill,  but  authorized  Palmer  to  apply  the  800/.  to  similar 
pui-poses,  and  to  get  the  amount  settled  by  Herring,  instead 
of  Fisher,  so  that  Fisher  might  not  stop  out  of  it  the  200/. 
which  he  had  advanced  to  Pratt.  It  was  asked  how  it  could 
be  Palmer's  interest,  on  this  supposition,  that  Cook  should  die, 
especially  as  the  first  consequence  of  his  death  was  Pratt's 
application  for  the  money  due  on  the  500i  bUL 

♦  Fisher,  29.  t  Fisher,  27.  %  P.  166. 

§  Read  by  Serjt.  Shee,  p.  181. 
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These  arguments  were,  no  doubt,  plausible;  and  the  fact 
that  Cook's  death  compelled  Pratt  to  look  to  Palmer  for  the 
payment  of  the  500/.  lends  them  weight;  but  it  maybe  asked, 
on  the  other  hand,  why  should  Cook  give  away  the  whole  of 
his  winnings  to  Palmer  ?  Why  should  Cook  allow  Palmer  to 
appropriate  to  the  diminution  of  his  own  liabilities  the  200/. 
which  Fisher  had  advanced  to  the  credit  of  the  bill  on  which 
both  were  liable  ?  Why  should  he  join  with  Palmer  in  a  plan 
for  defrauding  Fisher  of  his  security  for  this  advance  ?  No 
answer  to  any  of  these  questions  was  su^ested.  As  to  the 
300/.,  Cook's  letter  to  Fisher  says,  "  300/.  has  been  sent  up  this 
evening."  There  was  evidence  that  Pratt  never  received  it, 
for  he  applied  to  Palmer  for  the  money  on  Cook's  death. 
Moreover,  Pratt  said  tliat,  on  the  Saturday,  he  did  receive  300/.* 
on  account  of  Palmer,  which  he  placed  to  the  account  of  the 
forged  acceptance  for  2,000/.  Where  did  Palmer  get  the  money  ? 
The  suggestion  of  the  prosecution  was  that  Cook  gave  it  him 
to  pay  to  Pratt  on  account  of  their  joint  bill,  and  that  he  paid 
it  on  his  own  account.  This  was  probably  the  true  view  of 
the  case.  The  observation  that  Pratt,  on  hearing  of  Cook's 
death,  applied  to  Palmer  to  pay  tlie  500/.  bill  is  met  by  the 
reflection  that  that  bill  was  genuine,  and  collaterally  secured 
by  the  assignment  of  the  racehorses,  and  that  the  other  bill 
bore  a  forged  acceptance,  and  must  be  satisfied  at  all  hazards. 
Tlie  result  is,  that  on  the  Monday  evening  Palmer  had  the 
most  imperious  interest  in  Cook's  death,  for  he  had  robbed 
him  of  all  he  had  in  the  world,  except  the  equity  of  redemp- 
tion in  his  two  horses. 

On  Monday  evening  (Nov.  19th),  Palmer  returned  to  Rugeley, 
and  went  to  the  shop  of  Mr.  Salt,  a  surgeon  thei-e,  about 
nine  p.m.  He  saw  Newton,  Salt's  assistant,  and  asked  him  for 
three  grains  of  strychnine,  which  were  accordingly  given  him, 
Newton  never  mentioned  this  transaction  till  a  day  or  two 
before  his  examination  as  a  witness  in  London,  though  he 
was  examined  on  the  inquest.  He  explained  this  by  saying 
that  there  had  been  a  quarrel  between  Palmer  and  Salt,  his 
(Newton's)  master,  and  that  he  thought  Salt  would  be  displeased 
with  him  for  having  given  Palmer  anything.     No  doubt,  the 

♦  Pratt,  166. 
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concealment  was  improper,  but  nothing  appeared  on  cross- 
examination  to  suggest  that  the  witness  was  wilfully  perjured.* 

Cook  had  been  much  better  throughout  Monday ,f  and  on  Pills  sent 
Monday  evening,   Mr.   Bamford,   who  was    attending  him,  ford^ 
brought  some  pills  for  him,  which  he  left  at  the  hoteL+   They  Monday 

"  *  1         evening, 

contained  neither  antimony  nor  strychnine.  They  were  taken  Nov.  19. 
up  in  the  box  in  which  they  came  to  Cook's  room  by  the 
chambermaid,  and  were  left  there  on  the  dressing-table,  about 
eight  o'clock.§  Palmer  came  (according  to  Barnes,  the  wait- 
ress), between  eight  and  nine,||  and  Mills  said  she  saw  him 
sitting  by  the  fire  between  nine  and  ten.ir 

If  this  evidence  were  believed,  he  would  have  had  an  oppor-  Evidence 
tunity  of  substituting  poisoned  pills  for  those  sent  by  Mr.  mia^'* 
Bamford,  just  after  ho  had,  according  to  Newton,  procured  Smith, 
strychnine.     The  evidence,  however,  was  contradicted  by  a 
witness  called  for  the  prisoner,  Jeremiah  Smith,  the  attorney. 
He  said  that  on  the  Monday  evening,  about  ten  minutes  past 
ten,  he  saw  Palmer  coming  in  a  car  from  the  direction  of 
Stafford;  that  they  then  went  up  to  Cook's  room  together, 
stayed  two  or  three  minutes,  and  went  with  Smith  to  the 
house  of  old  Mrs.  Palmer,  his  mother.     Cook  said,  "  Bamford 
"  had  sent  him   some  pills,  and  he  had  taken  them,  and 
"  Palmer  was  late,  intimating  that  he  should  not  have  taken 
"  them    if  he  had  thought  Palmer  would  liave  called  in 
"  befora"**  If  this  evidence  were  believed,  it  would,  of  course, 
have  proved  that  Cook  took  the  pills  which  Bamford  sent  as 
he  sent  them.     Smith,  however,  was  cross-examined  by  the 
Attorney-General  at  great  length,  ft    He  admitted,  with  the  His  cross- 
greatest  reluctance,  that  he  had  witnessed  the  assignment  ^^^ 
of  a  policy  for  13,000/.  by  Walter  to  William  Palmer;  that 
he  wrote  to  an  office  to  effect  an  insurance  for  10,000/.  on  the 
life  of  Bates,  who  was  Palmer's  groom,  at  1/.  a  week ;  that  he 
tried,  after  Walter  Palmer's  death,  to  get  his  widow  to  give 
up  her  claim  on  the  policy ;  that  he  was  applied  to  to  attest 

•  Newton,  71-2.  t  MiUs,  86.  %    Bamford,  165. 

§  MUls,  35-6.         II  Barnes,  55.         IT  MiUs,  86.        **  J.  Smith,  271. 

•H*  No  abbreviation  can  give  the  elTect  of  this  cross-examination.  The 
witness's  efforts  to  gain  time,  and  his  distress  as  the  various  answers  were 
cGctorted  from  him  by  degrees,  may  bo  faintly  traced  in  the  report  Those 
who  saw  them  are  not  likely  to  forget  them. 
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other  proposals  for  insurances  on  Walter  Palmer's  life  for 
similar  amounts;  and  that  he  had  got  a  cheque  for  5/.  for 
attesting  the  assignment.* 

Lord  Campbell  said  f  of  this  witness,  in  summing  up,  "  Can 
"  you  believe  a  man  who  so  disgraces  himself  in  the  witness- 
box  ?  It  is  for  you  to  say  what  faith  you  can  place  in  a 
witness  who,  by  his  own  admission,  engaged  in  such  fraudu- 
"  lent  proceedings." 

It  is  curious  that,  though  the  credit  of  this  witness  was  so 
much  shaken  in  cross-examination,  and  though  he  was  contra- 
dicted both  by  Mills  and  Newton,  he  must  have  been  right, 
and  they  wrong,  as  to  the  time  when  Palmer  came  down  to 
Eugeley  that  evening.  Mr.  Matthews, J  the  inspector  of  police 
at  the  Euston  Station,  proved  that  the  only  train  by  which 
Palmer  could  have  left  London  after  half-past  two  (when  he  met 
Herring§)  started  at  five,  and  reached  Stafford  on  the  night  in 
question  at  a  quarter  to  nine.  It  is  about  ten  miles  from  Stafford 
to  Eugeley,  so  that  he  could  not  have  got  across  by  the  road  in 
much  less  than  an  hour  ;  yet  Newton  said  he  saw  him  "  about 
nine,"  and  Mills  saw  him  "  between  nine  and  ten."  Nothing, 
however,  is  more  difficult  than  to  speak  accurately  to  time  ;  on 
the  other  hand,  if  Smith  spoke  the  truth,  Newton  could  not 
have  seen  him  at  all  that  night,  and  Mills,  if  at  all,  must  have 
seen  him  for  a  moment  only  in  Smith's  company.  Mills  never 
mentioned  Smith,  and  Smith  would  not  venture  to  swear  she 
or  any  one  eSse  saw  him  at  the  Talbot  Arms.  It  was  a 
suspicious  circumstance  that  Serjeant  Shee  did  not  open  Smith's 
evidence  to  the  jury.  An  opportunity  for  perjury  was  afforded 
by  the  mistake  made  by  the  witnesses  as  to  the  time,  which 
the  defence  were  able  to  prove  by  the  evidence  of  the  police 
inspector.  If  Smith  were  disposed  to  tell  an  untnith,  the 
knowledge  of  this  fact  would  enable  him  to  do  so  with  an 
appearance  of  plausibility. 

Whatever  view  is  taken  as  to  the  effect  of  this  evidence,  it 
was  clearly  proved  that,  about  the  middle  of  the  night  between 
Monday  and  Tuesday,  Cook  had  a  violent  attack  of  some  sort 
About  twelve,  or  a  little  before,  his  bell  rang ;  he  screamed 
violently.  When  Mills,  the  servant,  came  in,  he  was  sitting  up 

•  Smith,  275-7.  t  P.  828.  %  P.  268.  §  Herring,  102. 
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in  bed,  and  asked  that  Palmer  might  be  fetched  at  once.  He 
was  beating  the  bedclothes ;  he  said  he  should  suffocate  if  he 
lay  down.  His  head  and  neck  and  his  whole  body  jumped 
and  jerked  He  had  great  difficulty  in  breathing,  and  his 
eyes  protruded.  His  hand  was  stiff,  and  he  asked  to  have  it 
rubbed.  Palmer  came  in,  and  gave  him  a  draught  and  some 
pills.  He  snapped  at  the  glass,  and  got  both  it  and  the  spoon 
between  his  teeth.  He  had  also  great  difficidty  in  swallowing 
the  pills.  After  this  he  got  more  easy,  and  Palmer  stayed  by 
him  some  time,  sleeping  in  an  easy  chair.* 

Great  efforts  were  made,  in  cross-examination,"!*  to  shake  Cross- 
the  evidence  of  Mills  by  showing  that  she  had  altered  the  ^^"^^*" 
evidence  which  she  gave  before  the  coroner,  so  as  to  make  her  Mills, 
description  of  the  symptoms  taUy  with  those  of  poisoning  by 
strychnine,  and  also  by  showing  that  she  had  been  drilled  as 
to  the  evidence  which  she  was  to  give,  by  persons  connected 
with  the  prosecution.  She  denied  most  of  the  suggestions  con- 
veyed by  the  questions  asked  her,  and  explained  others.     As 
to  the  differences  between  her  evidence  before  the  coroner  and 
at  the  trial,  a  witness  (Mr.  Gardner,  an  attorney  |)  was  called, 
to  show  that  the  depositions  were  not  properly  taken  at  the 
inquest 

On  the  following  day,  Tuesday  the  20th,  Cook  was  a  good  Tuesday, 
deal  better.   In  the  middle  of  the  day  he  sent  the  boots  to  ask  cooic 
Palmer  if  he  might  have  a  cup  of  coffee.§    Pdmer  said  he  ^"er. 
might,  and  came  over,  tasted  a  cup  made  by  the  servant,  and 
took  it  from  her  hands  to  give  it  to  Cook.     This  coffee  was 
afterwards  thrown  up. 

A  little  before  or  after  this,  the  exact  hour  is  not  important.  Second 
Palmer  went  to  the  shop  of  Hawkins,  a  druggist  at  Eugeley,  ^f  ^^J^. 
and  was  there  served  by  his  apprentice  Eoberts  with  two  nine, 
drachms  of  prussic  acid,  six  grains  of  strychnine,  and  two 
drachms  of  Batley's  sedative.    Whilst  he  was  making  the 
purchase,  Newton,  from  whom  he  had  obtained  the  other 
strychnine  the  night  before,  came  in ;  Palmer  took  him  to  the 
door,  saying  he  wished  to  speak  to  him,  and  when  he  was 
there  asked  him  a  question  about  the  farm  of  a  Mr.  Edwin 
Salt — a  matter  with  which  he  had  nothing  at   all  to  do. 

•  Mills  87.     Barnes,  f^^.  f  P.  41—45.  %  P.  50.  |  Mills,  89. 
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Whilst  they  were  there  a  third  person  came  up,  and  spoke  to 
Newton,  on  which  Pahner  went  back  into  Hawkins*  shop  and 
took  away  the  things,  Newton  not  seeing  what  he  took.*  The 
obvious  suggestion  upon  this  is,  that  Palmer  wanted  to  pie- 
yent  Newton  from  seeing  what  he  was  about    No  attempt 
even  was  made  to  shake,  or  in  any  way  discredit,  Boberts  the 
apprentice. 
Nov.  90,         At  about  four  P.M.  Mr.  Jones,  the  Mend  to  whom  Palmer 
Arrival  of  ^^  written,  arriyed  fix)m  LutterwortL     He  examined  Cook 
Jones.        in  Palmer's  presence,  and  remarked  that  he  had  not  the  tongue 
of  a  bilious  patient,  to  which  Palmer  replied,  "  You  should 
haye  seen  it  before."     Cook  appeared  to  be  better  during 
7  P.M.        the  Tuesday,  and  was  in  good  spirits.    At  about  seyen  P.M. 
tioi^     '    Mr.  Bamford  came  in,  and  Cook  told  him  in  Palmer^s  presence 
that  he  objeqted  to  the  pills,  as  they  had  made  him  ill  the 
night  before.    The  three  medical  men  then  had  a  priyate  con- 
sultation.   Palmer  proposed  that  Bamford  should  make  up 
the  pills  as  on  the  night  before,  and  that  Jones  should  not  tell 
Cook  what  they  were  made  of,  as  he  objected  to  the  morphine 
which  they  contained.*}*    Bamford  agreed,  and  Palmer  went 
up  to  his  house  with  him  and  got  the  pills,  and  was  present 
whilst  they  were  made  up,  put  into  a  pill-box,  and  directed. 
He  took  them  away  with  him  between  seyen  and  eighty  Cook 
was  well  and  comfortable  all  the  eyening;  he  had  no  bilious 
symptoms,  no  yomiting,  and  no  diarrhoea. 
II  P.M.  Towards  eleyen  Palmer  came  with  a  box  of  pills  directed  in 

bringrpills  Bamford's  hand.  He  called  Jones's  attention  to  the  goodness 
from  Bam-  of  the  handwriting  for  a  man  of  eighty .§  It  was  suggested  by 
the  prosecution  that  the  reason  for  this  was  to  impress  Jones 
with  the  fact  that  the  pUls  had  been  made  up  by  Bamford. 
With  reference  to  Smith's  eyidence,  it  is  remarkable  that 
Bamford  on  the  second  night  sent  the  pills,  not  "between 
nine  and  ten,"  but  at  eleven.  Palmer  pressed  Cook  to  take 
the  pills,  which  at  first  he  refused  to  do,  as  they  had  made 
him  so  ill  the  night  before.  At  last  he  did  so,  and  imme- 
diately afterwards  yomited.  Jones  and  Palmer  both  examined 
to  see  whether  the  pills  had  been  thrown  up,  and  they  foimd 
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that  they  had  not    This  was  about  eleven.    Jones  then  had 
his  supper,  and  went  to  bed  in  Cook's  room  about  twelva 
When  he  had  been  in  bed  a  short  time,  perhaps  ten  minutes,  Nov.  «o, 
Cook  started  up,  and  called  out,  "  Doctor,  get  up ;   I  am  "cJo"  ^^' 
going  to  be  ill;  ring  the  bell  for  Mr.  Palmer."    He  also  taken UL 
said,  "  Eub  my  neck"    The  back  of  his  neck  was  stiff  and 
hard*    Mills  ran  across  the  road  to  Palmer's,  and  rang  the 
belL    Palmer  immediately  came  to  the  bedroom  window,  and 
said  he  would  come  at  onca    Two  minutes  afterwards  he  was 
in  Cook's  room,  and  said  he  had  never  dressed  so  quick  in  his 
lifcf    He  was  dressed  as  usual     The  suggestion  upon  this 
was,  that  he  had  been  sitting  up,  expecting  to  be  called. 

By  the  time  of  Palmer's  arrival  Cook  was  very  ilL  Jones,  Nov.  «t, 
Elizabeth  Mills,  and  Palmer  were  in  the 'room,}  and  Barnes  cook  dies, 
stood  at  the  door.§  The  muscles  of  his  neck  were  stifiT;  he 
screamed  loudly.  Palmer  gave  him  what  he  said  were  two 
ammonia  pills.  Immediately  afterwards — ^too  soon  for  the 
pUls  to  have  any  effect — he  was  dreadfully  convulsed.  He 
said,  when  he  began  to  be  convulsed, ''  Baise  me  up,  or  I  shall 
be  suffocated."  Palmer  and  Jones  tried  to  do  so,  but  could 
not^  as  the  limbs  were  rigid.  He  then  asked  to  be  turned  over, 
which  was  done.  His  heart  began  to  beat  weakly.  Jones  asked 
Palmer  to  get  some  ammonia  to  try  to  stimulate  it.  He  fetched 
a  bottle,  and  was  absent  about  a  minute  for  the  purpose.  When 
he  came  back  Cook  was  almost  dead,  and  he  died  in  a  few 
minutes,  quite  quietly.  The  whole  attack  lasted  about  ten 
minutes.  The  body  was  twisted  bax>k  into  the  shape  of  a  bow, 
and  would  have  rested  on  the  head  and  heels,  had  it  been  laid 
on  its  back.ll  When  the  body  was  laid  out,  it  was  very  stiff.  The 
arms  could  not  be  kept  down  by  the  sides  till  they  were  tied 
behind  the  back  with  tapa  The  feet  also  had  to  be  tied,  and 
the  fingers  of  one  hand  were  very  stiff,  the  hand  being  clenched. 
This  was  about  one  A.M.,  half  or  three-quarters  of  an  hour  after 
the  death.1T 

Deferring  for  the  present  the  inferences  drawn  by  the  Palmer's 
medical  men  from  these  symptoms,  I  proceed  to  describe  the  cook's 
subsequent  occurrences.    As  soon  as  Cook  was  dead,  Jones  <ieath. 
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went  out  to  speak  to  the  housekeeper,  leaving  Palmer  alone 
with  the  body.*  When  Jones  left  the  room  he  sent  the  ser- 
vant Mills  in,  and  she  saw  Palmer  searching  the  pockets  of 
Cook's  coat,  and  searching  also  imder  the  pillow  and  bolster,  t 
Jones  shortly  afterwards  returned,  and  Palmer  told  him  that, 
as  Cook's  nearest  friend,  he  (Jones)  ought  to  take  possession 
of  his  property.  He  accordingly  took  possession  of  his  watch 
and  purse,  containing  five  sovereigns  and  five  shillings.  He 
foimd  no  other  money.  Palmer  said,  *'  Mr.  Cook's  death  is  a 
"  bad  thing  for  me,  as  I  am  responsible  for  £3,000  or  £4,000 ; 
"  and  I  hope  Mr.  Cook's  friends  will  not  let  me  lose  it  If 
"  they  do  not  assist  me,  all  my  horses  will  be  seized."  The 
betting-book  was  mentioned.  Palmer  said, "  It  will  be  no  use 
to  any  one,"  and  added  that  it  would  probably  be  found.} 
Palmer  On  Wednesday,  the  21st  inst  Mr.Wetherby,  the  London  racing 

cheque       agent,  who  kept  a  sort  of  bank  for  sporting  men,  received  from 
puigwrtiiig  Palmer  a  letter  inclosing  a  cheque  for  350i  against  the  amount 
Cook's  to    of  the  Shrewsbury  stakes  (38 1 1)  which  Wetherby  was  to  receive 
Wctherby.  ^^^  him.g  This  cheque  had  been  drawn  on  the  Tuesday,  about 
seven  o'clock  in  the  evening,  under  peculiar  circumstancea 
Palmer  sent  for  Mr.  Cheshire,  the  postmaster  at  Eugeley,  telling 
him  to  bring  a  receipt-stamp,  and  when  he  arrived  asked  him 
to  write  out  from  a  copy  which  he  produced,  a  cheque  by 
Cook  on  Wetherby.     He  said  it  was  for  money  which  Cook 
owed  him,  and  that  he  was  going  to  take  it  over  for  Cook  to 
sign.    Cheshire  wrote  out  the  body  of  the  cheque,  and  Palmer 
took  it  away.ll    When  Mr.  Wetherby  received  the  cheque,  the 
stakes  had  not  been  paid  to  Cook's  credit.  He  accordingly  re- 
turned the  cheque  to  Palmer,1[  to  whom  the  prosecution  gave 
notice  to  produce  it  at  the  trial**    It  was  called  for,  but  not 
Non-pro-    produced.tt  This  was  one  of  the  strongest  facts  against  Palmer 
chMue!  ^    ^  ^^®  whole  of  the  case.     If  he  had  produced  the  cheque, 
and  if  it  had  appeared  to  have  been  really  signed  by  Cook,  it 
would  have  shown  that  Cook,  for  some  reason  or  other,  had 
made  over  his  stakes  to  Palmer,  and  this  would  have  destroyed 
the  strong  presumption  arising  from  Palmer's  appropriation 
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of  the  bets  to  his  own  purposes.  In  fact,  it  would  have  greatly 
weakened  and  almost  upset  the  case  as  to  the  motive.  On 
the  other  hand,  the  non-production  of  the  cheque  amounted 
to  an  admission  that  it  was  a  forgery ;  and,  if  that  were  so. 
Palmer  was  forging  his  friend's  name  for  the  purpose  of  steal- 
ing his  stakes  at  the  time  when  there  was  every  prospect  of 
his  speedy  recovery  which  must  residt  in  the  detection  of  the 
fraud.  If  he  knew  that  Cook  would  die  that  night,  this  was 
perfectly  naturaL  On  any  other  supposition  it  was  incon- 
ceivable rashness. 

Either  on  Thursday,  22d,  or  Friday,  23d,  Palmer  sent  for  Request  to 
Cheshire  again,  and  produced  a  paper  which  he  said  Cook  to  ^tnSs 
had  given  to  him  some  days  before.    The  paper  purported  to  P*^P"  ***^ 
be  an  acknowledgment  that  certain  bills — the  particulars  of  signed  by 
which  were  stated — were  all  for  Cook's  benefit,  and  not  for  ^^^' 
Palmer's.     The  amount  was  considerable,  as  at  least  one  item 
was  for  1,000/.  and  another  for  500/.     This  document  pur- 
ported to  be  signed  by  Cook,  and  Palmer  wished  Cheshire  to 
attest  Cook's  execution  of  it,  which  he  refused  to  do.     This 
document  was  caUed  for  at  the  trial,  and  not  produced.     The 
same  observations*  apply  to  it  as  to  the  cheque. 

Evidence  was  further  given  to  show  that  Palmer,  who,  Payments 
shortly  before,  had  but  9/.  65.  f  at  the  bank,  and  had  borrowed  ^^  ™*' 
25i  to  go  to  Shrewsbury,  paid  away  large  sums  of  money  Cook's 
soon  after  Cook's  death.     He  paid  Pratt  1001  on  the  24th  ;t 
he  paid  a  ftirmer  named  Spilsbury  46/.  25.  with  a  Bank  of 
England  note  for  50/.  on  the  22d ;  §  and  Bown,  a  draper,  a 
sum  of  60/.  or  thereabouts,  in  two  50/.  notes,  on  the  20th.|| 
The  general  result  of  these  money  transactions  is,  that  Palmer 
appropriated  to  his  own  use  all  Cook's  bets ;  that  he  tried  to 
appropriate  his  stakes ;  and  that  shortly  before,  or  just  after 
his  death,  he  was  in  possession  of  between  500/.  and  600/.,  of 
which  he  paid  Pratt  400/.,  though  very  shortly  before  he  was 
being  pressed  for  money. 

On  Wednesday,  November  21st,  Mr.  Jones  went  up  to  Visitor 
London  and  informed  Mr.  Stephens,  Cook's  stepfather,  of  his  phenl^^ 
stepson's  death.     Mr.  Stephens  went  to  Lutterworth,  found  a  Cook's 
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will  by  which  Cook  appointed  him  his  executor,  and  then 
went  on  to  Eugeley,  where  he  arrived  about  the  middle  of  the 
day  on  Thursday.  He  asked  Palmer  for  information  about 
Cook's  affairs,  and  he  replied,  ''There  are  4,0002.  worth  of  bills 
out  of  his,  and  I  am  sorry  to  say  my  name  is  to  them ;  but 
I  have  got  a  paper  drawn  up  by  a  lawyer  and  signed  by 
Mr.  Cook  to  show  that  I  never  had  any  benefit  fix)m  them." 
Mr.  Stephens  said,  that  at  all  events  he  must  be  buried. 
Palmer  offered  to  do  so  himself,  and  said  that  the  body  ought 
to  be  fastened  up  as  soon  as  possibla  The  conversation  then 
ended  for  the  time.  Palmer  went  out,  and,  without  authority 
from  Mr.  Stephens,  ordered  a  shell  and  a  strong  oak  cofiSn.* 

In  the  afternoon  Mr.  Stephens,  Palmer,  Jones,  and  a  Mr. 
Bradford,  Cook's  brother-in-law,  dined  together,  and  after 
dinner  Mr.  Stephens  desired  Mr.  Jones  to  fetch  Cook's  betting- 
book.  Jones  went  to  look  for  it,  but  was  unable  to  find  it. 
The  betting-book  had  last  been  seen  by  the  chambermaid 
Mills,  who  gave  it  to  Cook  in  bed  on  the  Monday  night,  when 
he  took  a  stamp  from  a  pocket  at  the  end  of  it'f  On  hearing 
that  the  book  could  not  be  found,  Palmeor  said  it  was  of  no 
manner  of  usa  Mr.  Stephens  said  he  imderstood  Cook  had 
won  a  great  deal  of  money  at  Shrewsbury,  to  which  Palmer 
replied, ''  It's  no  use,  I  assure  you ;  when  a  man  dies,  his  bets 
are  done  with."  He  did  not  mention  the  i^:^,  that  Cook's 
bets  had  been  paid  to  Herring  on  the  Monday.  Mr.  Stephens 
then  said  that  the  book  must  be  found,  and  Palmer  answered 
that  no  doubt  it  would  be.  Before  leaving  the  inn  Mr.  Ste- 
phens went  to  look  at  the  body,  before  the  oofBln  was  fastened, 
and  observed  that  both  hands  were  clenched.  He  returned 
at  once  to  town  and  went  to  his  attorney.  He  returned  to 
Rugeley  on  Saturday,  the  24th,  and  informed  Palmer  of  his 
intention  to  have  a  post-mortem  examination,  which  took 
place  on  Monday,  the  26tkJ 

The  post-mortem  examination  was  conducted  in  the  presence 
of  Palmer  by  Dr.  Harland,  Mr.  Devonshire,  a  medical  student, 
assisting  Dr.  Monkton,  and  Mr.  Newton.  The  heart  was  con- 
tracted and  empty.  There  were  numerous  small  yellowish 
white  spots,  about  the  size  of  mustard-seed,  at  the  larger  end 
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of  the  stomach.  The  upper  part  of  the  spinal  chord  was  in 
its  natural  state ;  the  lower  part  was  not  examined  till  the 
25th  January,  when  certain  granules  were  found.  There  were 
many  follicles  on  the  tongue,  apparently  of  long  standing.* 
The  lungs  appeared  healthy  to  Dr.  Harland,-}-  but  Mr.  Devon- 
shirel  thought  that  there  was  some  congestion.  Some  points 
in  Pakner's  behaviour,  both  before  and  after  the  post-mortem  Palmer's 
examination,  attracted  notica  Newton  said,  that  on  the  Sun*  ^>*^^®'"'' 
day  night  he  sent  for  him,  and  asked  what  dose  of  strychnine 
would  kill  a  dog,  Newton  said  a  grain.  He  asked  whether 
it  would  be  found  in  the  stomach,  and  what  would  be  the 
appearance  of  the  stomach  after  death.  Newton  said  there 
would  be  no  inflammation,  and  he  did  not  think  it  would  be 
found.  Newton  thought  he  replied,  "It*s  all  right,"  as  if 
speaking  to  himself,  and  added  that  he  snapped  his  fingers.§ 
Whilst  Devonshire  was  opening  the  stomach  Palmer  pushed 
against  him  and  part  of  the  contents  of  the  stomach  was  spilt. 
Nothing  particular  being  found  in  the  stomach.  Palmer  ob- 
served to  Bomford,  "  They  will  not  hang  us  yet"||  As  they 
were  all  crowding  together  to  see  what  passed,  the  push  might 
have  been  an  accident ;  and  as  Mr.  Stephens'  suspicions  were 
well  known,  the  remark  was  natural,  though  coarsa  After 
the  examination  was  completed,  the  intestines,  &c.  were  put 
into  a  jar,  over  the  top  of  which  were  tied  two  bladders. 
Palmer  removed  the  jar  from  the  table  to  a  place  near  the 
door,  and  when  it  was  missed  said  he  thought  it  would  be 
more  convenient.  When  replaced  it  was  found  that  a  slit 
had  been  cut  through  both  the  bladders.1I 

After  the  examination  Mr.  Stephens  and  an  attome/s  clerk  Proposal 
took  the  jars  containing  the  viscera,  &c.  in  a  fly  to  Stafford.**  j^^ 
Palmer  asked  the  postboy  if  he  was  going  to  drive  them  to 
Stafford  ?  The  postboy  said,  "  I  believe  I  am."  Palmer  said, 
"  Is  it  Mr.  Stephens  you  are  going  to  take  ? "  He  said,  "  I  be- 
lieve it  is."  Palmer  said,  "  I  suppose  you  are  going  to  take 
the  jars  ?  "  He  said,  "  I  am."  Palmer  asked  if  he  would  upset 
them  ?    He  said, "  I  shall  not"    Palmer  said  if  he  would  there 
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was  a  10/.  note  for  Mm.  He  also  said  something  about  its 
being  "  a  humbugging  concern."  Some  confusion  was  intro- 
duced into  this  evidence  by  the  cross-examination,  which 
tended  to  show  that  Palmer's  object  was  to  upset  Mr.  Stephens 
and  not  the  jars,  but  at  Ijist  the  postboy  (J.  Myatt)  repeated  it 
as  given  above.  Indeed,  it  makes  little  difference  whether 
Palmer  wished  to  upset  Stephens  or  the  jars,  as  they  were  all 
in  one  fly,  and  must  be  upset  together  if  at  all.* 

Shortly  after  the  post-mortem  examination  an  inquest  was 
held  before  Mr.  Ward,  the  coroner.  It  began  on  the  29th 
November  and  ended  on  the  5th  December.  On  Sunday, 
3d  December,  Palmer  asked  Cheshire,  the  postmaster,  "  if  he 
had  anything  fresh  ? "  Cheshire  replied  that  he  could  not 
open  a  letter.  Afterwards,  however,  he  did  open  a  letter  fix)m 
Dr.  Alfred  Taylor,  who  had  analysed  the  contents  of  the 
stomach,  &c.  to  Mr.  Gardiner,  the  attorney  for  the  prosecu- 
tion, and  informed  Palmer  that  Dr.  Taylor  said  in  that  letter 
that  no  traces  of  strychnia  were  found.  Palmer  said  he  knew 
they  would  not,  and  he  was  quite  innocent.  Soon  afterwards 
Palmer  wrote  to  Mr.  Ward,  suggesting  various  questions  to  be 
put  to  witnesses  at  the  inquest,  and  saying  that  he  knew  Dr. 
Taylor  had  told  Mr.  (Jardiner  there  were  no  traces  of  strychnia, 
prussic  acid,  or  opium.  A  few  days  before  this,  on  the  1st 
December,  Palmer  had  sent  Mr.  Ward,  as  a  present,  a  cod- 
fish, a  barrel  of  oysters,  a  brace  of  pheasants,  and  a  turkey. 
These  circumstances  certainly  prove  improper  and  even  crimi- 
nal conduct  Cheshire  was  imprisoned  for  his  offence,  and 
Lord  Campbell  spoke  in  severe  terms  of  the  conduct  of  the 
coroner ;  but  a  bad  and  unscrupulous  man  as  Palmer  evidently 
was,  might  act  in  the  manner  described  even  though  he  was 
innocent  of  the  particidar  offence  charged.-(* 

A  medical  book  found  in  Palmer's  possession  had  in  it 
some  MS.  notes  on  the  subject  of  strychnine,  one  of  which 
was,  "  It  kUls  by  causing  tetanic  contraction  of  the  respiratory 
muscles."  It  was  not  suggested  that  this  memorandum  was 
made  for  any  particular  purpose.     It  was  used  merely  to 
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show  that  Palmer  was  acquainted  with  the  properties  and 
efiTects  of  strychnine.* 

This  completes  the  evidence  as  to  Palmer's  behaviour  before,  Summary 
at,  and  after  the  death  of  Cook.  It  proves  beyond  all  ques-  dencc 
tion  that,  having  the  strongest  possible  motive  to  obtain  at 
once  a  considerable  sum  of  money,  he  robbed  his  Mend  of  the 
whole  of  the  bets  paid  to  Herring  on  the  Monday  by  a  series  of 
ingenious  devices,  and  that  he  tried  to  rob  him  of  the  stakes ; 
it  raises  the  strongest  presumption  that  he  robbed  Cook  of  the 
300/.  which,  as  Cook  supposed,  were  sent  up  to  Pratt  on  the 
16th,  and  that  he  stole  the  money  which  he  had  on  his 
person,  and  had  received  at  Shrewsbury;  it  proves  that  he 
forged  his  name  the  night  before  he  died,  and  that  he  tried 
to  procure  a  fraudulent  attestation  to  another  forged  docu* 
ment  i*elating  to  his  affairs  the  day  after  he  died.  It  also 
proves  that  he  had  every  opportunity  of  administering  poison 
to  Cook,  that  he  told  repeated  lies  about  his  state  of  health, 
and  that  he  purchased  deadly  poison,  for  which  he  had  no 
lawful  occasion,  on  two  separate  occasions  shortly  before  two 
paroxysms  of  a  similar  character  to  each  other,  the  second  of 
which  deprived  him  of  life. 

The  rest  of  the  evidence  was  directed  to  prove  that  the 
symptoms  of  which  Cook  died  were  those  of  poisoning  by 
strychnine,  and  that  antimony,  which  was  never  prescribed 
for  him,  was  found  in  his  body.  Evidence  was  also  given  in 
the  course  of  the  trial  as  to  the  state  of  Cook's  health.  It 
may  be  conveniently  introduced  here. 

At  the  time  of  his  death  Cook  was  about  tweniy-eight  years  Cook's 
of  age.  Both  his  father  and  mother  died  young,  and  his  sister  heaU^ 
and  half-brother  were  not  robust.  He  inherited  fix)m  his  father  Evidence 

for  the 

about  12,000/.  and  was  articled  to  a  solicitor.  Instead  of  Crown. 
following  up  that  profession  he  betook  himself  to  sporting 
pursuits,  and  appears  to  have  led  a  rather  dissipated  lifcf 
He  suffered  from  syphilis,  and  was  in  the  habit  of  occasionally 
consulting  Dr.  Savage  on  the  state  of  his  health.  Dr.  Savage 
saw  him  in  November,  1854^  in  May,  in  June,  towards  the 
end  of  October,  and  again  early  in  November,  1855,  about  a 
fortnight  before  his  death,  so  that  he  had  ample  means  of 
giving  satisfactory  evidence  on  the  subject;  especially  as  he 

♦  Bergen,  100.  t  Stephens,  78. 
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examined  him  carefully  whenever  he  came.  Dr.  Savage  said 
that  he  had  two  shallow  ulcers  on  the  tongue  corresponding 
to  bad  teeth,  that  he  had  also  a  sore  throat,  one  of  his  tonsils 
being  veiy  large,  red,  and  tender,  and  the  other  very  small. 
Cook  himself  was  afraid  that  these  symptoms  were  sj^hilitic, 
but  Dr.  Savage  thought  decidedly  that  they  ware  not  He 
also  noticed  "an  indication  of  pulmonary  affection  under  the 
left  lung.''  Wishing  to  get  him  away  from  his  turf  associates, 
Dr.  Savage  recommended  him  to  go  abroad  for  the  winter. 
His  general  health  Dr.  Savage  considered  good  for  a  man 
who  was  not  robust.*  Mr.  Stephens  said  that  when  he  last 
saw  him  alive  he  was  looking  better  than  he  had  looked 
for  some  time,  and  on  his  remarking  ''You  do  not  look 
anything  of  an  invalid  now,'*  Cook  struck  himself  on  the 
breast,  and  said  he  was  quite  welLf  His  Mend,  Mr.  Jones, 
also  said  that  his  health  was  generally  good,  though  he  was 
not  very  robust,  and  that  he  both  hunted  and  played  at 
cricket.| 

On  the  other  hand,  witnesses  were  called  for  the  prisoner 
who  gave  a  different  accoimt  of  his  health.  A  Mr.  Sargent 
said  he  was  with  him  at  Liverpool  a  week  before  the  Shrews- 
bury races,  that  he  called  his  attention  to  the  state  of  his 
mouth  and  throat,  and  the  back  part  of  his  tongue  was  in  a 
complete  state  of  ulcer.  "  I  said,"  added  the  witness,  "  I  was 
surprised  he  could  eat  and  drink  in  the  state  his  mouth  was 
in.  He  said  he  had  been  in  that  state  for  weeks  and  months 
''  and  now  he  did  not  take  notice  of  it."  §  This  was  certainly 
not  consistent  with  Dr.  Savage's  evidence. 

Such  being  the  state  of  health  of  Cook  at  the  time  of  his 
death,  the  next  question  was  as  to  its  cause.  The  prosecution 
contended  that  the  symptoms  which  attended  it  proved  that 
he  was  poisoned  by  strychnia.  Several  eminent  physicians 
and  surgeons — Mr.  Curling,  Dr.  Todd,  Sir  Benjamin  Brodie, 
Mr.  Daniel,  and  Mr.  Solly — ^gave  an  account  of  the  general 
character  and  causes  of  the  disease  of  tetanus.  Mr.  Curling 
said  that  tetanus  consists  of  spasmodic  affection  of  the  volun- 
tary muscles  of  the  body  which  at  last  end  in  death,  produced 
either  by  suffocation  caused  by  the  closing  of  the  windpipe, 
or  by  the  wearing  effect  of  the  severe  and  painfid  struggles 

•  Savage,  70-1.  f  Stephens,  78.  X  W.  H.  Jones,  62.  §  Sai^nt,  209. 
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-which  the  musctilar  spasms  produca     Of  this  disease  there  Three 
are  three  forms — Idiopathic  tetanus,  which  is  produced  with-  J^j^l^* 
out  any  assignable  external  cause ;  traumatic  tetanus,  which 
results  &om  wounds ;  and  the  tetanus  which  is  produced  by 
the  administration  of  strychnia,  bruchsia,  and  nux  vomica,  aU 
of  which  are  different  forms  of  the  same  poison.*    Idiopathic 
tetanus  is  a  veiy  rare  disease  in  this  country.     Sir  Benjamin 
Brodie  had  seen  only  one  doubtful  case  of  itf    Mr.  Daniel^ 
who  for  twenty-eight  years  was  surgeon  to  the  Bristol  Hos- 
pital, saw  only  two.J    Mr.  Nunneley,  professor  of  surgery  at 
Leeds,  had  seen  four.§    In  India,  however,  it  is  comparatively 
common :  Mr.  Jackson,  in  twenty-five  years'  practice  there, 
saw  about  forty  cases.||    It  was  agreed  on  all  hands,  that 
though  the  exciting  cause  of  the  two  diseases  is  different, 
their  symptoms  are  the  sama  They  were  described  in  similar  Symptoms 
terms  by  several  of  the  witnesses.    Dr.  Todd  said  the  disease  SS^^utT 
begins  with  stiffness  about  the  jaw,  the  symptoms  then  extend  ferent 
themselves  to  the  other  muscles  of  the  trunk  and  body.   They  Course  of 
gradually  develop  themselves.    When  once  the  disease  has  "y^P**^™* 
begun  there  are  remissions  of  severity,  but  not  complete  inter- 
missions of  the  sjrmptoms.    In  acute  cases  the  disease  termi- 
nates in  three  or  four  days.    In  chronic  cases  it  will  go  on 
for  as  much  as  three  weeks.^    There  was  some  question  as  to 
what  was  the  shortest  case  upon  record.    In  a  case  mentioned 
by  one  of  the  prisoner's  witnesses,  Mr.  Boss,  ihe  patient  was 
said  to  have  been  attacked  in  the  morning,  either  at  eleven  or 
some  hours  earlier,  it  did  not  clearly  appear  which,  and  to 
have  died  at  half-past  seven  in  the  evening.**    Iliis  was  the 
shortest  case  specified  on  either  side,  though  its  duration  was 
not  accurately  determined.     As  a  rule,  however,  tetanus, 
whether  traumatic  or  idiopathic,  was  said  to  be  a  matter,  not 
of  minutes  or  even  of  hours,  but  of  days. 

Such  being  the  nature  of  tetanus,  traumatic  and  idiopathic,  l>id  Cook 
four  questions  arosa    Did  Cook  die  of  tetanus  ?    Did  he  die  tetonus  r 
of  traumatic  tetanus  ?  Did  he  die  of  idiopathic  tetanus  ?   Did 
he  die  of  the  tetanus  produced  by  stiy chnia  ?    The  case  for 

♦  Ourling,  110,  111.  t  Brodie,  120.  %  Daniel,  12L 

§  Nimneley,  215.  H  Jackson,  161. 
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the  prosecution  upon  these  questions  was,  first,  that  he  did  die 
of  tetanus.    Mr.  Curling  said  no  doubt  there  was  spasmodic 
action  of  the  muscles  (which  was  his  definition  of  tetanus)  in 
Cook's  case ;  *  and  even  Mr.  If  unneley,  the  principal  witness  for 
the  prisoner,  who  contended  that  the  death  of  Cook  was  caused 
neither  by  tetanus  in  its  ordinary  forms  nor  by  the  tetanus  of 
strychnia,  admitted  that  the  paroxysm  described  by  Mr.  Jones 
was  "  very  like  "  the  paroxysm  of  tetanu&f    The  dose  general 
resemblance  of  the  symptoms  to  those  of  tetanus  was  indeed 
assumed  by  all  the  witnesses  on  both  sides,  as  was  proved 
by  the  various  distinctions  which  were  stated  on  the  side  of 
the  Crown  between  Cook's  symptoms  and  those  of  traumatic 
and  idiopathic  tetanus,  and  on  the  side  of  the  prisoner  be- 
tween Cook's  symptoms  and  the  symptoms  of  the  tetanus 
of  strychnia.     It  might,  therefore,  be  considered  to  be  esta- 
blished that  he  died  of  tetanus  in  some  form  or  other. 
Did  he  die      The  next  point  asserted  by  the  prosecution  was,  that  he  did 
caused  by    uot  die  of  traumatic  or  idiopathic  tetanus,  because  there  was 
strychnia  f   j^q  wound  On  his  body,  and  also  because  the  course  of  the 
itymptoms  was  diflferent.     They  further  asserted  that  the 
isymptoms  were  those  of  poison  by  strychnia.     Upon  these 
points  the  evidence  was  as  follows : — Mr.  Curling  was  asked, 
"  Q-  Were  the  symptoms  consistent  with  any  form  of  trau- 
"  matic  tetanus  which  has  ever  come  under  your  knowledge 
•*  or  observation  \ "    He  answered,  "  No." 
Symptoms       "  Q.  What  distinguished  them  from  the  cases  of  traumatic 
matic  teta-  " ^^^^^^  which  you  have  described?    A.  There  was  the 
nus—Mr.     "  suddcu  onsct  of  the  fetal  symptoms.    In  all  cases  that  have 
"f  ng-      «  fallen  under  my  notice  the  disease  has  been  preceded  by  the 
"  milder  symptoms  of  tetanus.     Q.  Gradually  progressing  to 
"their  complete  development,  and  completion,  and  death? 
"  A.  Yea"     He  also  mentioned  "  the  sudden  onset  and  rapid 
subsidence  of  the  spasms  "  as  inconsistent  with  the  theory  of 
either  traumatic  or  idiopathic  tetanus;  and  he  said  he  had 
never  known  a  case  of  tetanus  which  ran  its  course  in  less 
than  eight  or  ten  hours.     In  the  one  case  which  occupied  so 
short  a  time,  the  true  period  could  not  be  ascertained.    In 
general,  the  time  required  was  from  one  to  several  days.J    Sir 

•  Curling,  109-111.  t  Nmmeley,  227.  X  Curling,  110-11, 
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Benjamin  Brodie  was  asked,  "  In  your  opinion,  are  the  symp-  sir  B. 
"  toms  those  of  traumatic  tetanus  or  not  ? "     He  replied,  "  As  ^"^^ 
*'  far  as  the  spasmodic  contraction  of  the  muscles  goes,  the 
''  symptoms  resemble  those  of  traumatic  tetanus ;  as  to  the 
"  course  which  the  symptoms  took,  that  was  entirely  dif- 
ferent/'    He  added,  "  The  sjonptoms  of  traumatic  tetanus 
always  begin,  as  far  as  I  have  seen,  very  gradually,  the 
"  stiffness  of  the  lower  jaw  being,  I  believe,  the  symptom 
"  first  complained  of — at  least,  so  it  has  been  in  my  experience ; 
"  then  the  contraction  of  the  muscles  of  the  back  is  always 
"  a  later  symptom,  generally  much  later;  the  muscles  of  the 
''  extremities  are  affected  in  a  much  less  degree  than  those  of 
*'  the  neck  and  trunk,  except  in  some  cases,  where  the  injury 
"  has  been  in  a  limb  and  an  early  symptom  has  been  a  con- 
*'  traction  of  the  muscles  of  that  limb.    I  do  not  myself  recol- 
"lect  a  case  in  which  in  ordinary  tetanus  there  was  that 
**  contraction  of  the  muscles  of  the  hand  which  I  under- 
"  stand  was  stated  to  have  existed  in  this  instance.      The 
ordinary  tetanus  rarely  runs  its  course  in  less  that  two  or 
three   days,  and  often  is   protracted   to   a  much  longer 
period ;  I  know  one  case  only  in  which  the  disease  was  said 
"  to  have  terminated  in  twelve  hours."    He  said,  in  conclu- 
sion, "  I  never  saw  a  case  in  which  the  symptoms  described 
arose  from  any  disease ;  when  I  say  that^  of  course  I  refer 
not  to  the  particular  symptoms,  but  to  the  general  course 
"  which  the  symptoms  took"*  Mr.  Daniel  being  asked  whether 
the  symptoms  of  Cook  could  be  referred  to  idiopathic  or  trau- 
matic tetanus,  said,  "  In  my  judgment  they  could  not"    He 
also  said  that  he  should  repeat  Sir  Benjamin  Brodie's  words 
if  he  were  to  enumerate  the  distinctions.t    Mr.  Solly  said 
that  the  symptoms  were  not  referable  to  any  disease  {  he 
ever  witnessed,  and  Dr.  Todd  said,  "  I  think  the  symptoms 
were  those  of  strychnia."  §    The  same  opinion  was  expressed 
with  equal  confidence  by  Dr.  Alfred  Taylor,||  Dr.  Eees,1f 
and  Mr.  Christisoa** 

In  order  to  support  this  general  evidence  witnesses  were  Cases  of 
called  who  gave  account  of  three  fatal  cases  of  poisoning  by  **^°""*** 
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stiychnia^  and  of  one  case  in  wMch  the  patient  recoyered. 
The  first  of  the  fatal  cases  was  that  of  Agnes  French,  or 
Senet,  who  was  accidentally  poisoned  at  Glasgow  Infirmary,  in 
1845,  by  some  pills  which  she  took,  and  which  were  intended 
for  a  paralytic  patient.  According  to  the  nurse,  the  girl  was 
taken  ill  three-quarters  of  an  hour,  according  to  one  of  the 
physicians  (who,  howerer,  was  not  present)  twenty  minutes 
after  she  swallowed  the  pills.  She  fell  suddenly  back  on  the 
floor ;  when  her  clothes  were  cut  off  she  was  stiff,  ''just  like  a 
poker,"  her  arms  were  stretched  out,  her  hands  clenched; 
she  vomited  slightly ;  she  had  no  lockjaw ;  there  was  a  re- 
traction of  the  mouth  and  face,  the  head  was  bent  back,  the 
spine  curved.  She  went  into  severe  paroxysms  every  few 
seconds,  and  died  about  an  hour  after  the  symptoms  b^an. 
She  was  perfectly  conscious.  The  heart  was  found  empty  on 
examination.* 

The  second  case  described  was  that  of  Mrs.  Serjeantson 
Smyth,  who  was  accidentally  poisoned  at  Bomsey  in  1848,  by 
strychnine  put  into  a  dose  of  ordinary  medicine  instead  of 
salicine.  She  took  the  dose  about  five  or  ten  minutes  after 
seven ;  in  five  or  ten  minutes  more,  the  servant  was  alarmed 
by  a  violent  ringing  of  the  bell.  She  found  her  mistress 
leaning  on  a  chair,  went  out  to  send  for  a  doctor,  and  on  her 
return  found  her  on  the  floor.  She  screamed  loudly.  She 
asked  to  have  her  legs  pulled  straight  and  to  have  water  thrown 
over  her.  A  few  minutes  before  she  died  she  said,  "Turn 
me  over ;"  she  was  turned  over,  and  died  very  quietly  ahnost 
immediately.  The  fit  lasted  about  an  hour.  The  hands  were 
clenched,  the  feet  contracted,  and  on  a  post-mortem  examina- 
tion the  heart  was  found  empty.f 

The  third  case  was  that  of  Mrs.  Dove,  who  was  poisoned 
at  Leeds  by  her  husband  (for  which  he  was  afterwards  hung)4 
in  February,  1856.  She  had  five  attacks  on  the  Monday, 
Wednesday,  Thursday,  Friday,  and  Saturday  of  the  week 
beginning  February  24tL     She  had  prickings  in  the  1^  and 

•  Dr.  Corbett,  124.  Dr.  Watson,  125.  Dr.  Patterson,  126.  Maiy  Kelly 
(nurse),  126. 

t  Caroline  Hickaon,  127.  W.  F.  Taylor  (siugeon),  128.  R.  Broxam 
(chemist),  129. 

X  See  the  next  case  for  an  account  of  his  trial. 
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twitcbings  in  the  hands ;  she  asked  her  husband  to  rub  her 
arms  and  legs  before  the  spasms  came  on,  but  when  they 
were  strong  she  could  not  bear  her  legs  to  be  touched  The 
fatal  attack  in  her  case  lasted  two  hours  and  a  half.  The 
hands  were  semi-bent^  the  feet  strongly  arched.  The  lungs 
were  congested,  the  spinal  cord  was  also  much  congested. 
The  head  being  opened  first,  a  good  deal  of  blood  flowed  out, 
part  of  which  might  flow  from  the  heart* 

The  case  in  which  the  patient  recovered  was  that  of  a  Mr. 
paralytic  patient  of  Mr.  Moore's.  He  took  an  overdose  of  pa^nt 
strychnia,  and  in  about  three-quarters  of  an  hour  Mr.  Moore 
found  him  stiffened  in  every  limb.  His  head  was  drawn 
back ;  he  was  screaming  and  "  frequently  requesting  that  we 
should  turn  him,  move  him,  rub  him."  His  spine  was  drawn 
back.  He  snapped  at  a  spoon  with  which  an  attempt  was 
made  to  administer  medicine,  and  was  perfectly  conscious 
during  the  whole  timcf 

Dr.  Taylor  and  Dr.  Owen  Eees  examined  Cook's  body.  Chemical 
They  found  no  strychnia,  but  they  found  antimony  in.  the  antimOTy" 
liver,  the  left  kidney,  the  spleen,  and  also  in  the  blood.  %  found,  but 

The  case  for  the  prosecution  upon  this  evidence  was,  that  nine, 
the  symptoms  were  those  of  tetanus,  and  of  tetanus  produced  Summaiy 
by  strychnia.  The  case  for  the  prisoner  was,  first,  that  several  Jhe^^^^ 
of  the  symptoms  observed  were  inconsistent  with  strychnia ;  ^  ^^^  ^c 
and,  secondly,  that  all  of  them  might  be  explained  on  other 
hypotheses.    Their  evidence  was  given  in  part  by  their  own 
witnesses,  and  in  part  by  the  witnesses  for  the  Crown  in 
cross-examination.    The  replies  suggested  by  the  Crown  were 
foxmded  partly  on  the  evidence  of  their  own  witnesses  given 
by  way  of  anticipation,  and  partly  by  the  evidence  elicited 
from  the  witnesses  for  the  prisoner  on  cross-examination. 

The  first  and  most  conspicuous  argument  on  behalf  of  the  Argument 
prisoner  was,  that  the  fact  that  no  strychnia  was  discovered  nistration 
by  Dr.  Taylor  and  Dr.  Eees  was  inconsistent  with  the  theory  ®f  ®?y^' 
that  any  had  been  administered.     The  material  part  of  Dr.  cause  none 
Taylor's  evidence  upon  this  point  was,  that  he  had  examined  ^"»«>^*'*<^- 
the  stomach  and  intestines  of  Cook  for  a  variety  of  poisons, 

•  J.  WDliams,  129.     Mr.  Morley,  180.         f  Mr.  Moore,  188. 
X  A.  8.  Taylor,  138-9.     Rees,  154-6. 
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State  of  stryclmia  among  others,  without  success.  The  contents  of 
stomach,  ^^  stomach  were  gone,  though  the  contents  of  the  intestines 
remained,  and  the  stomach  itseK  had  been  cut  open  from  end 
to  end,  and  turned  inside  out,  and  the  mucous  surface  on 
which  poison,  if  present,  would  have  been  foimd  was  rubbing 
against  the  surface  of  the  intestines.  This  Dr.  Taylor  con- 
sidered a  most  unfavourable  condition  for  the  discoveiy  of 
poison,*  and  Mr.  Christison  agreed  with  hiuLf  Several  of 
the  prisoner's  witnesses,  on  the  contrary — Mr.  NunneleyJ  JDr. 
Letheby,§  and  Mr.  EogersH — thought  that  it  would  only 
increase  the  difficulty  of  the  operation  and  not  destroy  its 
chance  of  success. 

as  to  ope-    f^^  ^^  ^^7  ^  which  strychnia  acts,  it  might  be  impos- 
ration  of     gij^jg  ^  discover  it  even  if  the  circumstances  were  favourabla 

strychnia 

in  a  mini-  The  mode  of  testing  its  presence  in  the  stomach  is  to 
mum  dose.  |;jgat  the  stomach  in  various  ways,  untU  at  last  a  residue  is 
obtained  which,  upon  the  application  of  certain  chemical 
ingredients,  changes  its  colour  if  strychnia  is  present  All 
the  witnesses  agreed  that  strychnia  acts  by  absorption — ^that 
is,  it  is  taken  up  from  the  stomach  by  the  absorbents,  thence 
it  passes  into  the  blood,  thence  into  the  solid  part  of  the  body, 
and  at  some  stage  of  its  progress  causes  death  by  its  action 
on  the  nerves  and  musclea  Its  noxious  effects  do  not  b^in 
till  it  has  left  the  stomach.  From  this  Dr.  Taylor  argued 
that  if  a  minimum  dose  were  administered,  none  would  be 
left  in  the  stomach  at  the  time  of  death,  and  therefore  none 
could  be  discovered  there.  He  also  said,  that  if  the  strychnia 
got  into  the  blood  before  examination,  it  would  be  diffused 
over  the  whole  mass,  and  so  no  more  than  an  extremely 
minute  portion  would  be  present  in  any  given  quantity.  If 
the  dose  were  half  a  grain,  and  there  were  twenty-five  pounds 
of  blood  in  the  body,  each  pound  of  blood  would  contain  only 
one-fiftieth  of  a  grain.  He  was  also  of  opinion  that  the  strych- 
nia undergoes  some  chemical  change  by  reason  of  which  its 
presence  in  small  quantities  in  the  tissues  cannot  be  detected. 
In  short,  the  result  of  his  evidence  was,  that  if  a  minimum 

♦  A.  a.  Taylor,  139.         t  Christison,  169.  %  Nimneley,  222. 
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dose  were  administered,  it  was  uncertain  whether  strychnia 
woidd  be  present  in  the  stomach  after  death,  and  that  if  it 
was  not  in  the  stomach,  there  was  no  certainty  that  it  could 
be  found  at  alL  He  added,  that  he  considered  the  colour 
tests  fallacious,  because  the  colours  might  be  produced  by 
other  substances  * 

Dr.  Taylor  further  detailed  some  experiments  which  he  had  Dr.  Tay- 
tried  upon  animals  jointly  with  Dr.  Rees,  for  the  purpose  of  rUn^tsToi 
ascertaining  whether  strychnia  could  always  be  detected.  He  rabbits, 
poisoned  four  rabbits  with  strychnia,  and  applied  the  tests 
for  strychnia  to  their  bodies.  In  one  case,  where  two  grains 
had  been  administered  at  intervals,  he  obtained  proof  of  the 
presence  of  strychnia  both  by  a  bitter  taste  and  by  the  colour. 
In  a  case  where  one  grain  was  administered,  he  obtained  the 
taste  but  not  the  colour.  In  the  other  two  cases,  where  he 
administered  one  grain  and  half  a  grain  respectively,  he 
obtained  no  indications  at  all  of  the  presence  of  strychnia-f 
These  experiments  proved  to  demonstration  that  the  fact  that 
ht  did  not  discover  strychnia  did  not  prove  that  no  strychnia 
was  present  in  Cook's  body ;  and  as  this  was  the  only  way  in 
which  the  non-discovery  of  strychnia  was  material  to  the 
case,  great  part  of  the  evidence  given  on  behalf  of  the  prisoner 
became  superfluous.  It  ought,  however,  to  be  noticed,  as  it 
formed  a  very  prominent  feature  in  the  case. 

Mr.  Nunneley,}  Mr.  Herapath,§  Mr.  Eogers,||  Dr.  Letheby,1[  Contradic 
and  Mr.  Wriehtson,**  contradicted  Dr.  Taylor  and  Dr.  Eees  ^^"*  ^y, 

°  '       .  •'  prisoner  8 

upon  this  part  of  their  evidence.  They  denied  the  theory  witnesses, 
that  strychnine  undergoes  any  change  in  the  blood,  and  they 
professed  their  own  ability  to  discover  its  presence  even  in 
most  minute  quantities  in  any  body  into  which  it  had  been 
introduced,  and  their  belief  that  the  colour  tests  were  satis- 
factory. Mr.  Herapath  said  that  he  had  found  strychnine  in 
the  blood  and  in  a  small  part  of  the  liver  of  a  dog  poisoned 
by  it;  and  he  also  said  that  he  could  detect  the  fifty-thousandth 
part  of  a  grain  if  it  were  unmixed  with  organic  matter. 
Mr.  Wrightson   (who   was    highly  complimented    by  Lord 

•  A.  S.  Taylor,  188-9.       t  A.  S.  Taylor,  188.     Rees,  154. 
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Campbell  for  the  way  in  which  he  gaye  his  evidence)  alsa 
said  that  he  should  expect  to  lind  strychnia  if  it  were  present, 
and  that  he  had  found  it  in  the  tissues  of  an  animal  poisoned 
by  it 
Contradic-       Here,  no  doubt,  there  was  a  considerable  conflict  of  evi- 
tions  irre-    (Jence  upon  a  point  on  which  it  was  very  difficult  for  nn- 
the  issue,     scientific  persons  to  pretend  to  have  any  opinion.      The 
controversy,  however,  was  foreign  to  the  merits  of  the  case^ 
inasmuch  as  the  evidence  given  for  the  prisoner  tended  to 
prove  not  that  there  was  no  strychnia  in  Cook's  body,  but 
that  Dr.  Taylor  ought  to  have  found  it  if  there  was.     In 
other  words,  it  was  relevant  not  to  the  guilt  or  innocence  of 
the  prisoner,  but  to  the  question  whether  Mr.  Nunneley  and 
Mr.  Herapath  were  or  were  not  better  analytical  chemists 
—and  to     than  Dr.  Taylor.    The  evidence  could  not  even  be  considered 
loJ'scnMiit  relevant  as  shaking  Dr.  Taylor's  credit,  for  no  part  of  the  case 
rested  on  his  evidence  except  the  discovery  of  the   anti« 
mony,  as  to  which  he  was  corroborated  by  Mr.  Brande,  and 
was  not  contradicted  by  the  prisoner's  witnesses.   His  opinion 
as  to  the  nature  of  Cook's  symptoms  was  shared  by  many 
other  medical  witnesses  of  the  highest  eminence,  whose  credit 
was  altogether  unimpeached.    The  prisoner's  counsel  were 
placed  in  a  curious  difficulty  by  this  state  of  the  questioiL 
They  had  to  attack  and  did  attack  Dr.  Taylor's  credit  vigor- 
ously, for  the  purpose  of  rebutting  his  conclusion  that  Cook 
might  have  been  poisoned  by  strychnine ;  yet  they  had  also 
to  maintain  his  credit  as  a  skilful  analytical  chemist,  for  if 
they  destroyed  it,  the  fact  that  he  did  not  find  strychnine 
went  for  nothing.     This  dUemma  was  fatal.     To  admit  his 
skill  was  to  admit  their  client's  guilt     To  deny  it,  was  to 
destroy  the  value  of  nearly  all  their  own  evidence,  which,  in 
reality,  was  for  the  most  part  irrelevant    The  only  possible 
course  was  to  admit  his  skill  and  deny  his  good  faith,  but 
this,  too,  was  useless  for  the  reason  just  mentioned. 
Conten-  Another  argument  used  on  behalf  of  the  prisoner  was,  that 

Cook's  some  of  the  symptoms  of  Cook's  death  were  inconsistent  with 
symptoms  poisoning  by  strychnina  Mr.  Nunneley*  and  Dr.  Letheby  f 
consistent    thought  that  the  facts  that  Cook  sat  up  in  bed  when  the 

with 
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attack  came  on,  that  he  moved  his  hands,  and  swallowed,  and  Power  of 
asked  to  be  rubbed  and  moved,  showed  more  power  of  volim-  ^otSn/^ 
tary  motion  than  was  consistent  with  poisoning  by  strychnia. 
But  Mrs.  Serjeantson  Smyth  got  out  of  bed  and  rang  the  bell, 
and  both  she,  Mrs.  Dove,  and  Mr.  Moore's  patient  begged  to 
be  rubbed  and  moved  before  the  spasms  came  on.  Cook's 
movements  were  before  the  paroxysm  set  in,  and  the  first 
paroxysm  ended  his  Ufa 

Mr.  Nunneley  referred  to  the  fact  that  the  heart  was  Heart 
empty,  and  said  that,  in  his  experiments,  he  always  found  ^"P*^* 
that  the  right  side  of  the  heart  of  the  poisoned  n-niTnA^ln  was 
full.* 

Both  in  Mrs.  Smyth's  case,  however,  and  in  that  of  the  girl 
Senet,  the  heart  was  found  empty ;  and  in  Mrs.  Smyth's  case 
the  chest  and  abdomen  were  opened  first,  so  that  the  hecut 
was  not  emptied  by  the  opening  of  the  head.t  Mr.  Christison 
said  that  if  a  man  died  of  spasms  of  the  heart,  the  heart  would 
be  emptied  by  them,  and  would  be  found  empty  after  death ; 
so  that  the  presence  or  absence  of  the  blood  proved  nothing.^ 

Mr.  Nunneley  §  and  Dr.  Letheby  ||  also  referred  to  the  length  Time  be- 
ef time  before  the  symptoms  appeared,  as  inconsistent  with  J^^^ 
poisoning  by  strychnine.  The  time  between  the  adminis-  in* 
tration  of  the  pills  and  the  paroxysm  was  not  accurately 
measured.  It  might  have  been  an  hour,  or  a  little  less,  or 
more ;  but  the  poison,  if  present  at  all,  was  administered  in 
pills,  which  would  not  begin  to  operate  till  they  were  broken 
up,  and  the  rapidity  with  which  they  would  be  broken  up 
would  depend  upon  the  materials  of  which  they  were  made. 
Mr.  Christison  said  that  if  the  pills  were  made  up  with  re- 
sinous materials,  such  as  are  within  the  knowledge  of  every 
medical  man,  their  operation  would  be  delayed*  He  added : 
"  I  do  not  think  we  can  fix,  with  our  present  knowledge,  the 
**  precise  time  for  the  poison  beginning  to  operata"11  Ac- 
cording to  the  account  of  one  witness  in  Agnes  French's  case^ 
the  poison  did  not  operate  for  three-quarters  of  an  hour, 
though,  probably,  her  recollection  of  the  time  was  not  very 
accurate  after  ten  years.**    Dr.  Taylor  also  referred  (in  cross- 

•  Nunneley,  220.    t  F.  Taylor,  128-9.    X  Chrutiaon,  IW.    §  Nunneley,  21». 
11  Letheby,  288.  II  Christison,  168.  ••  Maiy  Kelly,  12«. 
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examination)  to  cases  in  which  an  hour  and  a  half,  or  even 
two  hours,  elapsed,  before  the  symptoms  showed  themselves.* 
These  were  the  principal  points,  in  Cook's  symptoms,  said 
to  be  inconsistent  with  the  administration  of  strychnia.    All 
of  them  appear  to  have  been  satisfactorily  answered.     Indeed, 
the  inconsistency  of  the  symptoms  with  strychnia  was  faintly 
maintained.     The  defence  turned  rather  on  the  possibility  of 
showing  that  they  were  consistent  with  some  other  diseasa 
Possibilibr       In  order  to  make  out  this  point,  various  suggestions  were 
was  caused  made.     In  the  cross-examination  of  the  different  witnesses  for 
by  some      the  Crown,  it  was  frequently  suggested  that  the  case  was  one 
disease.       of  traumatic  tetanus,  caused  by  syphilitic  sores  ;  but  to  this 
there  were  three  fatal  objections.     In  the  first  place,  there 
were  no  syphilitic  sores ;  in  the  second  place,  no  witness  for 
the  prisoner  said  that  he  thought  that  it  was  a  case  of  trau- 
matic tetanus ;  and  in  the  third  place,  several  doctors  of  great 
experience  in  respect  of  syphilis — especially  Dr.  Lee,  the 
physician  to  the  Lock  Hospital— declared  that  they  never 
heard  of  syphilitic  sores  producing  tetanus.t    Two  witnesses} 
for  the  prisoner  were  called  to  show  that  a  man  died  of  teta- 
nus who  had  sores  on  his  elbow  and  elsewhei-e,  which  were 
possibly  syphilitic ;  but  it  did  not  appear  whether  he  bad 
rubbed  or  hurt  them,  and  Cook  had  no  symptoms  of  the  sort 
General  Another  theory  was,  that  the  death  was  caused  by  general 

convulsions.     This  was  advanced  by  Mr.  Nimneley  ;§  but  he 
was  unable  to  mention  any  case  in  which  general  convulsions 
had  produced  death  without  destroying  consciousness.   He  said 
vaguely  he  had  heard  of  such  cases,  but  had  never  met  with 
one. II    Dr.  McDonald,  of  Garnkirk,  near  Glasgow,  said  that 
Epileptic     he  considered  the  case  to  be  one  of  "epileptic  convulsions 
sSnsrwith  ^^^^  tetanic  complications."  H    But  he  also  failed  to  mention 
tetanic        an  instance  in  which  epilepsy  did  not  destroy  consciousness, 
tions.         ^This  witness  assigned  the  most  extraordinary  reasons  for  sup- 
posing that  it  was  a  case  of  this  form  of  epilepsy.     He  said 
that  the  fit  might  have  been  caused  by  sexual  excitement, 
though  the  man  was  ill  at  Eugeley  for  nearly  a  week  before 

♦  A.  S.  Taylor,  150.  f  Lee,  124. 
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his  death;  and  that  it  was  within  the  range  of  possibility  that 
sexual  intercourse  might  produce  a  convulsion  fit  after  an 
interval  of  a  fortnight* 

Both  Mr.  Nunneley  and  Dr.  McDonald  were  cross-examined  Cross-ex- 
with  great  closeness.     Each  of  them  was  taken  separately  ^m^^*^" 
through  all  the  various  symptoms  of  the  case,  and  asked  to  Nunneley 
point  out  how  they  difiFered  from  those  of  poisoning  by  mcDo- 
strychnia,  and  what  were  the  reasons  why  they  should  be  "^^* 
supposed  to  arise  from  anything  else.    After  a  great  deal  of 
trouble,  Mr.  Nunneley  was  forced  to  admit  that  the  symptoms 
of  the  paroxysm  were  "very  like"  those  of  strychnia,  and  that 
the  various  predisposing  causes  which  he  mentioned  as  likely 
to  bring  on  convulsions  could  not  be  shown  to  have  existed. 
He  said,  for  instance,  that  excitement  and  depression  of  spirits 
might  predispose  to  convulsions ;   but  the  only  excitement 
under  which  Cook  had  laboured  was  on  winning  the  race  a 
week  before ;  and,  as  for  depression  of  spirits,  he  was  laugh- 
ing and  joking  with  Mr.  Jones  a  few  hours  before  his  death. 
Dr.  McDonald  was  equally  unable  to  give  a  satisfactory 
explanation  of  these  difficulties.     It  is  impossible,  by  any 
abridgment,  to  convey   the  full  effect  which  these   cross- 
examinations  produced.    They  deserve  to  be  carefully  studied 
by  any  one  who  cares  to  understand  the  full  effect  of  this 
great  instrument  for  the  manifestation  not  merely  of  truth, 
but  of  accuracy  and  fairness. 

Of  the  other  witnesses  for  the  prisoner,  Mr.  Herapath  ad-  Mr.  Hera- 
mitted  that  he  had  said  that  he  thought  that  there  was  P*^ 
strychnine  in  the  body,  but  that  Dr.  Taylor  did  not  know  how 
to  find  it.     He  added  that  he  got  this  impression  from  news- 
paper reports ;  but  it  did  not  appear  that  they  differed  from 
the  evidence  given  at  the  triaLf    Dr.  Letheby  said  that  the  Dr.  Lethe- 
symptoms  of  Cook  were  irreconcilable  with  ever3rthing  that  ^* 
he  was  acquainted  with — strychnia  poison   included.      He 
admitted,  however,  that  they  were  not  inconsistent  with  what 
he  had  heard  of  the  symptoms  of  Mrs.  Serjeantson  Smyth, 
who  was  undoubtedly  poisoned  by  strychnine.}     Mr.  Par-  Mr.  Par- 
tridge was  called  to  show  that  the  case  might  be  one  of  ^^Eijus. 
arachnitis,  or  inflammation  of  one  of  the  membranes  of  the 

*  McDonald,  253-4.  t  Herapath,  281.  %  Letheby,  287. 
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spinal  cord,  caused  by  two  grannies  discovered  there.  In 
cross-examination  he  instantly  admitted,  with  perfect  jfrank- 
ness,  that  he  did  not  think  the  case  was  one  of  arachnitis,  as 
the  symptoms  were  not  the  same.  Moreover,  on  being  asked 
whether  the  symptoms  described  by  Mr.  Jones  were  consistent 
with  poisoning  by  strychnia,  he  said,  "  Quite ;"  and  he  con- 
cluded by  saying  that,  in  the  whole  course  of  his  experience 
and  knowledge,  he  had  never  seen  such  a  death  proceed  from 
Dr.  Robin-  natural  causes.*  Dr.  Eobinson,  from  Newcastle,  was  called 
*^°*  to  show  that  tetanic  convulsions  preceded  by  epilepsy  were 

the  cause  of  death.     He,  however,  expressly  admitted  in  cross- 
examination  that  the  symptoms  were  consistent  with  strychnia, 
and  that  some  of  them  were  inconsistent  with  epilepsy.     He 
said,  that  in  the  absence  of  any  other  cause,  if  he  ''put  aside 
the  hypothesis  of  strychnia,"  he  would  ascribe  it  to  epilepsy ; 
and  that  he  thought  the  granules  in  the  spinal  cord  might 
have  produced  epilepsy .f    The  degree  of  importance  attached 
to  these  granules  by  diffacent  witnesses  varied.     Several  of 
the  witnesses  for  the  Clt)wn  considered  them  unimportant 
Dr.  Rich-    The  last  of  the  prisoner's  witnesses  was  Dr.  Eichardson,  who 
angina        Baid  the  disease  might  have  beeti  angina  pectoria     He  said, 
pectoris,      however,  that  the  symptoms  of  angina  pectoris  were  so  like 
those  of  strychnine,  that  he  should  have  great  difficulty  in 
distinguishing  them  from  each  other.} 

The  fact  that  antimony  was  found  was  never  seriously  dis- 
puted, nor  could  it  be  denied  that  its  administration  would 
account  for  all  the  symptoms  of  sickness,  &c.  which  occurred 
during  the  week  before  Cook's  death.  No  one  but  the 
prisoner  could  have  administered  it 

The  general  result  of  the  whole  evidence  onboth  sides  appears 
to  be  to  prove  beyond  all  reasonable  doubt  that  the  symptoms 
of  Cook's  death  were  perfectly  consistent  with  those  of  poison- 
ii^  by  strychnine,  and  that  there  was  strong  reason  to  believe 
that  they  were  inconsistent  with  any  other  causa  Coupling 
this  with  the  proof  that  Palmer  bought  strychnia  just  before 
each  of  the  two  attacks,  and  that  he  robbed  Cook  of  all 
his  property,  it  is  impossible  to  doubt  the  propriety  of  the 
verdict 

*  Partridge,  2444^.         f  Robinson,  258-9.         %  lUeliardson,  262—2^. 
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THE  CASE  OF  WILLIAM  DOVE .♦ 

On  the  16th  July,    1856,  William  Dove  was  indicted  at  Case  of 
York  for  the  murder  of  his  wife,  Harriet  Dove,  and,  after  a  ^^^^ 
trial  before  Baron  Bramwell,  which  occupied  four  days,  was 
convicted.     His  case  is  remarkable,  as  an  illustration  of  the 
practical  application  of  the  principles  of  law  relating  to  the 
criminal  responsibility  of  madmen  discussed  in  a  preceding 

chapter.! 

Dove  was  a  man  of  about  thirty,  and  had  been  married  to  Reladon 
his  wife,  at  the  time  of  her  death,  between  four  and  five  years.  °^  P**^^ 
He  had  about  100/.  a  year  of  his  own,  and  lived  with  his  wife 
at  various  places.  At  the  time  of  her  death  (Saturday,  March  1, 
1856),  they  had  been  living  at  Leeds  since  a  few  days  before 
the  previous  Christmas.    A  servant,  Elizabeth  Fisher,  who 
lived  with  them  for  about  a  year  before  Mrs.  Dove's  death, 
proved  that  for  some  time  they  had  lived  very  imhappily.    He  Quarreli 
was  often  drunk  and  violent,  and  they  had  quarrels  in  conse-  ^'^^^ 

,  prisoner 

quence.  On  one  occasion  he  was  so  violent,  that  the  servant  and  de- 
went  out  for  help,  and  he  threw  a  bottle  at  her  on  her  return.  ^****^ 
Another  time,  the  servant  saw  him  holding  Mrs.  Dove  with 
one  hand  and  threatening  to  kill  her  with  a  knife,  which  he 
had  in  the  other.  Afterwards,  when  she  asked  for  a  part  of 
some  money  which  he  had  got,  he  said  "  he  would  rather  give 
'*  it  to  any  one  than  her,  and  he  would  give  her  a  pill  that 
"  would  do  for  her."  This  made  so  much  impression  on  Mrs. 
Dove,  that  she  told  the  servant  (in  Dove's  presence)  that  he 

*  This  account  is  taken  from  the  notefi  of  Baron  Bramwell,  wlio  was  so  kind 
as  to  lend  them  to  me  for  the  purpose.  I  have  foUowed  throughout  their  very 
words,  though  the  form  in  which  they  are  taken  is  of  course  at  times  eliip* 
tical,  and  though  there  are  one  or  two  obvious  slips  of  the  pen. 
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had  said  so ;  and  also  said  to  her,  on  the  morning  when  she 
left  their  service,  "  Elizabeth,  if  I  should  die  and  you  are 
away  at  the  time,  it  is  my  wish  that  you  tell  my  friends  to 
have  my  body  examined."  Elizabeth  Fisher  went  home  on 
Tuesday,  Februaiy  19th,  and  on  the  following  Saturday  (the 
23d)  her  mother,  Ann  Fisher,  came  to  take  her  place.  On  the 
Monday,  before  breakfast,  Mrs.  Dove  was  quite  welL  After 
breakfast,  she  went  upstairs  to  make  the  beds,  and  complained 
of  feeling  very  strange.  In  a  short  time,  symptoms  came  on 
which,  no  doubt,  were  those  of  poisoning  by  stiychnina  The 
attack  went  off,  but  she  remained  in  bed,  and  ^as  attended  by 
Mr.  Morley,  who  was  fetched  for  the  purpose  by  Dova 

She  had  similar  attacks  on  the  Wednesday,  the  Thursday, 
and  a  very  bad  one  on  the  Friday  night.  Through  the  early 
part  of  Saturday  (March  1)  she  was  better,  but,  about  half- 
past  eight  in  the  evening,  another  attack  came  on,  and  she 
died  at  about  twenty  minutes  to  eleven.  A  post-mortem 
examination  made  by  Mr.  Morley  and  Mr,  Nunneley  proved, 
beyond  all  doubt,  that  she  had  died  of  strychnine.  Sub- 
stances extracted  from  the  body  poisoned  several  animals, 
which  died  from  symptoms  identical  with  those  which  were 
produced  in  other  animcds  poisoned  with  strychnine  procured 
for  the  purpose  elsewhera 

It  was  equally  clear  that  the  poison  was  administered  with 
the  intention  of  destroying  life,  with  premeditation,  and  with 
precautions  intended  to  conceal  it  Mrs.  Dove  had  been 
unwell,  though  not  seriously,  for  some  time  before  her  death, 
and  had  been  attended  by  Mr.  Morley  for  about  three  months. 
Dove  used  to  go  to  his  surgery  for  medicines.  "  He  came " 
(said  Elletson,  a  pupil  of  Mr.  Morle/s)  "  a  month  before  her 
"  death.  We  talked  about  Palmer's  trial.*  He  said  Palmer 
had  poisoned  his  wife  by  repeated  doses  of  antimony.  It 
was  mentioned  Cook  had  been  poisoned  by  strychnina 
Dove  said  strychnine  could  not  be  detected  after  death.  I 
"  said  it  could.  I  mentioned  nitric  acid  as  a  test  I  showed 
"  him  the  amount  in  Pereira's  Materia  Medica,  He  took  it 
**  in  his  hand  and  read  it,  page  903,  &c.  He  said  his  house 
"  was  infested  with  wild  cats,  which  he  wished  to  destroy.   He 

*  See  last  Case. 
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"  said  he  thought  laying  poison  would  be  the  best  way.  I 
"  said  I  thought  it  would.  He  asked  me  for  some  strychnine. 
"  I  gave  him  some,  about  ten  grains,  wrapped  as  a  powder  in 
"  a  piece  of  foolscap  paper.  I  wrote  'poison'  on  it."  He  after- 
wards got  from  three  to  five  grains  more  in  the  same  manner, 
and  he  was  seen  by  Mr.  Morley's  coachman  in  the  surgery 
when  no  one  was  there.  As  he  had  observed,  in  the  course 
of  his  conversation  with  EUetson,  the  place  where  the  strych- 
nine bottle  was  kept,  he  had,  on  this  occasion,  an  opportunity 
of  obtaining  a  further  supply  if  he  chosa  He  did  poison 
two  cats  with  the  strychnine  thus  obtained,  and  also  a  mouse, 
thus  giving  colour  to  his  .possession  of  the  poison. 

Besides  the  circumstances  which  showed  that  Dove  lived  Proof  of 
on  bad  terms  with  his  wife,  and  had  threatened  her,  evidence  j^tion. 
was  given  to  show  that  he  had  formed  designs  upon  her 
life.  During  her  illness,  he  told  Mrs.  Thomhill,  a  widow,  that 
he  had  been  to  the  witchman,  who  said  Mrs.  Dove  had  not 
long  to  liva  He  added,  that,  as  soon  as  she  died,  he  would 
make  an  offer  to  the  lady  next  door.  In  the  course  of  her 
illness,  he  repeatedly  told  Mr.  Morley,  the  surgeon,  that  he 
thought  she  would  not  recover,  notwithstanding  Mr.  Morley's 
opinion  to  the  contrary.  He  also  told  a  woman  named  Hicks 
that  she  would  not  get  over  the  disease,  and  that  he  should 
most  likely  marry  again,  as  no  one  could  expect  him,  a  young 
man,  to  remain  singla  He  told  the  same  witness,  on  the  day 
of  Mrs.  Dove's  death,  that  Mrs.  Dove  would  not  have  another 
attack  till  half-past  ten  or  eleven ;  and  on  being  asked  whether 
the  attacks  came  on  periodicaUy,  made  no  answer.  Lastly,  on 
the  evening  of  her  death,  he  gave  her  a  dose  of  medicine. 
She  complained  of  the  taste  being  very  hot,  and  in  about 
a  quarter  of  an  hour  was  seized  with  all  the  sjrmptoms  of 
strychnine  poisoning,  which  continued  till  her  death. 

Some  other  evidence  upon  the  subject  was  given,  but  it  is  Summary 
needless  to  go  into  it  It  is  enough  to  say  that  it  was  proved  ^^^ 
beyond  the  possibility  of  doubt  on  the  part  of  the  prosecution, 
whilst  it  was  hardly  denied  on  the  part  of  the  prisoner,  that 
he  caused  her  death  by  the  repeated  administration  of  doses 
of  strychnine,  which  he  had  poured  for  that  purpose  nnder 
false  pretences,  and  which  he  administered  in  order  to  destroy 
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her  life,  partly  because  he  was  on  bad  terms  with  her,  partly 

becau^  he^hed  to  marry  again. 
Nature  of       The  substantial  defence  which  gives  the  case  its  interest 
defence.      ^^^  ^^^  ^^  ^|.  ^^  either  not  wUfol  or  not  malicious ;  and 

the  evidence  of  this  was,  that  Dove  was  insane^  and  was  thus 

either  prevented  by  mental  disease  from  knowing  that  the 

act  was  wrong,  or  constrained  by  an  irresistible  impulse  to 

do  it.    The  evidence  as  to  the  state  of  his  mind  was  given 

partly  by  the  witnesses  for  the  prosecution,  and  partly  by  the 

witnesses  called  by  his  own  counsel     The  most  convenient 

way  of  describing  its  effect  will  be  to  throw  it  into  the  shape 

of  a  continuous  account  of  his  life,  from  the  sixth  year  of  his 

age  down  to  the  time  of  his  trial. 

Accouiit         The  first  witness  upon  the  subject  was  his  nurse,  who 

Hfc^^*    had  known  him  from  the  sixth  to  about  the  twentieth  year  of 

childhood,  his  aga     She  said,  "  I  never  thought  him  right  in  his  mind." 

The  proof  of  this  seemed  to  consist  principally  in  his  halut  of 

playing  exceedingly  mischievous  and  ill-natured  tricks.    For 

example :  he  tried  to  set  the  bed-curtains  on  fire ;  he  chased 

his  sisters  with  a  red-hot  poker ;  he  cut  open  a  wound  on  his 

arm  which  had  healed,  saying  it  had  healed  false.    The  nurse 

added :  "  His  father  and  family  were  very  pious  and  regular 

*'  Wesleyans.     Great  pains  were  taken  to  instruct  the  child. 

''  He  could  not  regularly  be  taught  his  lessons  and  duties. 

''  That  is  one  reason  for  thinking  he  was  not  in  his  right 

"  mind."    Mr.  Charles  Harrison,  who  had  been  usher  at  a 

At  school,   school  where  Dove  was  fix)m  ten  to  thirteen  years  of  age,  spoke 

of  him  as  follows  :  "  I  regarded  him  as  a  youth  of  a  very  low 

"  order  of  intellect    I  never  remember  to  have  met  with  a 

"  similar  case — great  imbecility  of  mind  and  great  want  of 

"  moral  power,  evil*  and  vicious  propensities."    He  added, 

that  once  Dove  got  a  pistol,  and  told  the  boys  that  he  meant 

to  shodt  his  father  with  it.     The  father  was  told  of  it,  and 

said  he  should  flog  him.    In  cross-examination,  Mr.  Harrison 

said :  "  He  was  a  dull  boy  and  a  bad  boy.     I  then  thought 

"  him  insana    I  did  not  feel  myself  in  a  position  to  object 

''  to  him  being  flogged.    I  never  sent  him  from  my  class  to 

"  be  flogged.    He  was  frequently  flogged  for  incapacity."    Mr. 

*  8ie  in  the  notes. 
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Highley,  the  schoolmaster,  spoke  strongly  of  his  bad  conduct, 
and  said :  "  His  reasoning  powers  were  extremely  limited. 
"  He  appeared  to  have  no  idea  of  any  consequences.  He 
**  appeared  to  be  deprived  of  reason.  I  am  satisfied  he  was 
"  labouring  under  an  aberration  of  intellect.'*  These  strong 
expressions,  however,  were  not  supported  by  any  specific  proof 
worth  repeating.  Mr.  Highley  admitted  that  he  used  to  flog 
him,  but  he  added :  "  I  flogged  him  till  I  was  satisfied  there 
was  a  want  of  reason,  but  not  after."  He  admitted,  however, 
that  he  flogged  him  slightly  ("perhaps  a  stroke  or  two'*)  the  day 
before  he  left 

Dove  having  been  expelled  from  Mr.  Highley's  school,  his  After  leav- 
father  took  the  opinion  of  Mr.  Lord,  who  was  also  a  school-  ^"^ 
master,  as  to  what  was  to  be^done  with  him.  Mr.  Lord  said, 
"  I,  at  his  father's  request,  invited  him  into  my  study,  to  give 
"  hiTTi  religious  instruction.  I  made  myself  acquainted  with 
*'  the  character  of  his  mind.  I  could  make  no  impression  on 
"  his  heart  or  his  head.  He  would  not  at  all  appreciate  what 
"  I  said.  He  listened,  but  I  could  make  no  impression — get 
"  no  rational  answer.  His  father  consulted  me  as  to  what 
"  provision  I*  should  make  for  him.  I  advised  him.  He  was 
"  not  then  capable  of  disposing  of  property  to  any  amoimt 
"  rationally.  I  never  forbade  him  my  housa  I  did  not  invite 
**  him  in  consequence  of  his  deficiency  and  perverseness.  I 
"  should  say  he  was  not  of  sound  mind."  In  cross-examination, 
Mr.  Lord  said  that  when  he  heard  of  Dove's  engagement,  he 
told  his  future  wife's  brother  that  inquiry  ought  to  be  made 
about  Dove,  "  on  account  of  his  unaccountable  irrational  con- 
duct" In  answer  to  further  questions,  he  repeated  several 
times  his  strong  conviction  of  his  being  "  irrational "  in  con- 
versation and  behaviour,  though  he  could  give  no  particular 
instance  of  it. 

In  consequence,  apparently,  or  at  any  rate  soon  after  his  As  a  farm- 
reference  to  Mr.  Lord,  Dove's  father  sent  him  to  a  Mr.  Frank-  "*^  ^"P*^' 
ish  to  learn  farming.     He  stayed  with  Mr.  Frankish  for  five 
years  and  a  half     Mr.  Frankish  said,  "  I  think  there  were 
"  certain  seasons  when  he  was  not  of  sound  mind.    That  was 
"  frequent    He  never  could  learn  forming."    He  also  men- 

♦  5fc.  Obvioiwly  it  should  be  "he." 
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tioned  a  number  of  instances  of  the  sort  of  conduct  on  which 
this  opinion  was  founded  Thus  he  put  vitriol  on  the  tails  of 
some  cows.  He  at  first  denied,  but  afterwards  confessed  it, 
and  was  sorry  for  what  he  had  dona  He  also  burnt  two  half- 
grown  kittens  with  vitrioL  He  put  vitriol  into  the  horse- 
trough,  and  set  fire  to  the  gorse  on  the  farm,  doing  considerable 
damaga  After  leaving  Frankish  he  went  for  a  year  as  a  pupil 
to  a  Mr.  Gibson,  also  a  farmer.  Gibson's  account  of  him  was 
as  follows  :  "  I  did  not  consider  him  one  of  the  brightest  and 
"  most  powerful  minds.  I  tried  to  teach  him  practically,  as 
"  far  as  farming  went,  as  stock  and  the  rotation  of  crops.  I 
^  was  not  as  successful  as  I  should  lika" 

After  this  he  seems  to  have  gone  to  America,  for  what  pur- 
pose does  not  appear.  He  went  alone,  and  he  seems  not  to  have 
stayed  there  long ;  and  he  told  wild  stories  about  his  adventures 
there  on  his  return.   He  was  next  established  on  a  farm  taken 
for  him  at  a  place  called  WhitwelL  It  was  about  this  time  that 
he  married.    James  Shaw,  Mary  Peek,  and  Eobert  and  Wil- 
liam Tomlinson,  Emma  Spence,  and  Emma  and  Fanny  Wilson, 
who  had  been  in  his  service,  all  gave  evidence  of  his  extrava- 
gant behaviour  whilst  he  held  the  farm.    He  used  to  point 
loaded  firearms  at  his  servants,  and  to  threaten  to  shoot  people 
who  had  given  him  no  oflFence.     He  told  strange  stories  about 
his  having  been  attacked  or  followed  by  robbers.     He  cut  a 
maid-servant's  cap  to  pieces.   He  and  his  wife  often  quarrelled 
and  sometimes  played  like  children.     Some  of  the  servants 
spoke  of  having  seen  him  crying,  wandering  about  his  fields 
without  an  object     Shaw  said,  "  I  many  times  used  to  think 
*'  he  did  things  different  from  w£at  a  man  would  do  if  he  had 
"  his  right  mind."    Tomlinson  said,  "  I  do  not  think  he  was 
"  a  sound-minded  man  at  all  times."  Several  other  witnesses — 
two  schoolmasters,  a  postman,  a  Wesleyan  preacher,  who  had 
lodged  at  his  father's,  and  a  friend  of  his  wife's — aU  deposed  to 
a  variety  of  extravagant  acts  and  conversations  somewhat 
similar  to  those  already  stated.     They  spoke  of  his  conversa- 
tion as  being  usually  incoherent,  "  flying  about  from  one 
**  subject  to  another," — of  his  lying  on  the  ground  and  crying 
without  a  cause,  of  his  complaining  of  noises  in  his  house, 
and  of  his  reaping  part  of  his  own  com  where  it  was  green 
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because  he  said  others  had  reaped  theirs  and  he  would  not  be 
later  than  they,  and  of  his  telling  wild  stories  about  his  adven- 
tures in  America,  as  if  he  believed  them.  In  addition  to  this, 
whilst  he  was  in  caol,  he  wrote  in  his  own  blood  a  letter  to  Letter  to 
the  devil  It  was  suggested  that  this  might  be  for  the  purpose 
of  making  evidence  of  his  insanity. 

In  addition  to  the  evidence  as  to  facts,  three  medical  wit-  Medical 

witnesses* 

nesses  were  called  who  had  been  physicians  to  lunatic  asylums, 
or  otherwise  specially  occupied  with  the  subject  of  madness 
for  many  years.  They  all  agreed  in  describing  Dove  as  of 
unsound  mind.  Two  of  them,  Dr.  Pyeman  Smith,  proprietor 
of  a  lunatic  asylum  at  Leeds,  and  Dr.  Kitchen  of  York,  at 
once  admitted,  on  cross-examination,  that  they  thought  he 
knew  right  from  wrong  during  the  week  which  he  passed  in 
poisoning  his  wife.  Dr.  Pyeman  Smith  added  that  many  mad 
people  do  know  right  from  wrong ;  that  a  mad  man  having 
that  knowledge  might  be  regardless  of  consequences,  and 
might  be  wholly  unable  to  refrain  from  doing  what  was  wrong. 
He  then  said,  "I  cannot  say  that  of  the  prisoner  during 
''  that  week ;  circumstances  might  have  made  him  refrain. 
"  Other  circumstances.  Not  the  greater  chance  of  detection. 
"  His  not  possessing  the  poison.  Slight  circumstances  might 
"  have  "  [?  made]  "  him  defer  it  to  another  time.  In  my  opinion 
**  possessing  "  [?  the  means]  "  he  was  regardless  of  the  conse- 
"  quences.'*  Mr.  Kitchen  said,  "  I  think  it  probable  that  he 
**  had  some  knowledge  of  the  difference  between  right  and 
wrong  during  the  fatal  week.  If  he  did  it,  I  have  no  doubt 
he  knew  he  was  committing  murder,  and  that  if  found  out 
he  would  be  likely  to  be  punished  for  it"  On  re-examina- 
tion he  added,  "  I  consider  his  conduct  that  week  the  natural  * 
"  consequence  of  what  had  gone  before.  All  his  previous  life 
"justified  the  expectation.  I  believe  he  has  been  insane  aU 
"  his  life.  When  I  say  he  knew  if  he  did  it,  he  was  commit- 
"  ting  murder ;  I  mean,  he  knew  he  was  killing  his  wife.  I 
"  do  not  mean  he  knew  he  was  doing  wrong.  I  think  he 
"  would  know  that  in  proportion  as  he  knew  the  difference 
"  between  right  and  wrong." 

Dr.  Williams,  who  had  been  medical  attendant  of  a  lunatic  Dr.  wa- 
asylum  at  York  for  thirty  years,  gave  evidence  on  the  subject   • 
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at  great  length.  The  most  importtuit  parts  of  his  evidence  are 
as  follows  : — After  stating  his  conviction  that  Dove's  letter  to 
the  devil  was  genuine,  and  that  he  believed  himself  to  be 
under  supernatural  influences,  he  said,  "  During  the  fatal  week, 
**  from  all  I  have  heard,  I  should  say  that  while  impelled  by  a 
*'  propensity  to  injure  or  take  life,  his  mind  was  probably  in- 
''  fluenced  by  his  notions  regarding  supernatural  agency,  and 
"  therefore  he  was  the  subject  of  delusion.  A  person  labour- 
"  ing  under  such  delusion  might  retain  his  power  of  judging 
''  in  adopting  means  to  an  end,  and  as  to  consequences  as 
regards  the  object  he  had  in  view.  Under  those  delusions 
he  could  not  have  the  power  of  resisting  any  impulsa"  On 
cross-examination  Dr.  Williams  said,  "  I  know  of  no  case  of  a 
"man"  (obviously  meaning  a  man  under  the  influence  of 
madness)  ''giving  poison  in  small  and  repeated  dosea  In- 
**  sanity  to  take  away  life  by  poison  is  rara  If  poison  were 
administered  six  or  seven  times  running;  I  should  not  call 
it  an  impulse  ;  I  should  call  it  an  uncontrollable  propensity 
to  destroy,  give  pain,  or  take  life.  The  propensity  might 
continue  as  a  permanent  condition  of  the  mind.  It  might 
"  select  a  special  object  and  not  injure  any  body  or  thing  else. 
"  I  think  such  a  person  would  not  know  he  was  doing  wrong. 
**  He  might  fear  the  consequences  of  punishment  He  would 
"  probably  know  that  he  was  breaking  the  law.  He  would 
"  not  know  at  the  time  he  did  it  he  would  be  hanged  for 
*' murder.  I  found  that  opinion  on  the  occupation  of  the 
"  mind  by  the  insane  propensity.  It  is  uncertain  if  he  would 
"  know  it  before  he  did  it.    He  might  afterwards." 

After  several  questions  pointing  to  the  conclusion  that  vice  as 
well  as  insanity  might  be  the  cause  of  crime  in  men  so  consti- 
tuted, Dr.  Williams  was  asked  the  following  question :  "  If  a  per- 
"  son  lived  with  his  wife  and  hated  her,  and  determined  to  and 
"  did  kill  her,  what  is  the  diflTerence  between  that  determina- 
"  tion  which  is  vice  and  the  propensity  which  is  insanity  ?" 
He  answered,  "  The  prisoner's  previous  history  would  be 
required  to  determine  whether  it  was  vice  or  insanity."  He 
then  proceeded,  in  answer  to  other  questions:  "A  man  by 
"  nourishing  an  idea  may  become  diseased  in  his  mind,  and 
"  then  he  cannot  control  it.    This  is  moral  insanity.     It  does 
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"  apply  to  other  cases :  it  might  apply  to  rape  ;  as  if  a  man 
**  nourished  the  desire  to  possess  a  particular  woman  till  the 
"  desire  became  uncontrollable,  and  then  he  committed  the 
rape,  that  would  be  moral  insanity.  So  of  theft.  If  a  man 
permits  himself  to  contemplate  the  gratification  of  any  pas- 
sion or  desire  till  it  becomes  uncontrollable,  that  is  moral 
"  insanity."  On  re-examination,  he  gave  the  following  evi- 
dence :  "  Q.  Suppose  the  man  had  from  his  childhood  been 
"  excitable,  used  firearms  when  no  danger,  threatened  to  shoot 
''  his  father  and  mother,  complained  of  sounds  in  his  house, 
"  and  the  other  things  proved  by  witnesses  yesterday,  treating 
his  wife  kindly  and  weeping?*  A,  I  have  no  doubt  that 
man  is  insane,  and  not  fit  to  be  trusted  abroad.  I  would 
"  have  certified  him  a  lunatic  before  the  fatal  week." 

The  jury  returned  the  following  verdict : — "  Guilty,  but  we  Verdict 
recommend  him  to  mercy  on  the  ground  of  his  defective 
intellect."    He  was  sentenced  to  death,  and  executed  at 
York  in  pursuance  of  his  sentence. 

I  have  entered  minutely  into  the  details  of  this  case,  Observa- 
because  it  furnishes  a  perfect  illustration  of  the  state  of  mind  ^^^' 
which  Erskine  alluded  to,  though  it  was  unnecessary  for  him 
to  discuss  it  minutely,  in  his  celebrated  speech  on  the  trial  of 
HadfielAf  I*  ^  impossible  to  resist  the  conclusion  which  the 
evidence  given  above  suggests,  that  Dove  was  not  a  sane 
man.  It  is  equally  impossible  to  doubt  that  he  wilfully, 
maliciously,  and  of  Ms  malice  aforethought,  in  the  full  and 
proper  sense  of  those  words,  murdered  his  wife.  The  result 
of  the  whole  history  appears  to  be,  that  he  was  from  infancy 
predisposed  (to  say  the  least)  to  madness ;  that  symptoms  in- 
dicating that  disease  displayed  themselves  at  frequent  intervals 
through  the  whole  course  of  his  life,  but  that  they  never  reached 
such  a  pitch  as  to  induce  those  about  him  to  treat  him  as  a 
madman.  He  was  allowed  to  go  by  himself  to  America,  to 
occupy  and  manage  a  farm,  to  marry^  though  his  wife's  brother 

*  Verbatim  from  the  notes. 

+  "  You  will  have  to  decide  whether  you  attribute  it  whoUy  to  mischief 
"  and  malice,  or  wholly  to  insanity  or  to  the  one  mixing  itself  wiUi  the  other." 
«     .    .     **Jf  you  c(mnderUcu  canMciaiu malice  amdrM^^ 
**  insanity f  I  leave  him  in  the  hands  of  the  court  to  say  how  he  is  to  be 
^*  dealt  with.    It  is  a  question  too  difficult  for  me."    27  a  T.  132S; 
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was  doing 
wrong! 


Could  he 
help  it  ? 


was  warned  of  his  character,  to  live  on  his  means  without 
interference  at  Leeds,  and  generally  to  conduct  himself  as  a 
responsible  person.  This  being  so,  he  appears  to  have  allowed 
his  mind  to  dweU  with  a  horrible  prurience  on  the  prospect 
of  his  wife's  death  and  of  his  own  marriage  to  another 
person,  to  have  formed  the  design  of  putting  her  to  death, 
and  to  have  carried  out  that  design  with  every  mark  of  deli- 
berate contrivance  and  precaution.  In  this  state  of  things,  the 
questions  which  by  law  had  to  be  left  to  the  jury  were  these 
two : — ^Did  he  know  he  was  doing  wrong  ?    Could  he  help  it  ? 

The  reasons  to  believe  that  he  did  know  he  was  doing 
wrong  were  as  follows : — The  fact  that  murder  is  wrong  (in 
the  sense  explained)*  is  one  of  universal  notoriety.  There  is 
nothing  to  show  that  Dove's  mind  in  particular,  or  that  the 
minds  of  madmen  in  general,  are  so  much  disturbed  by  such 
forms  of  the  disease  as  that  under  which  he  laboured  as  to  be 
deprived  of  the  knowledge  of  this  fact  Indeed,  the  evidence 
was  the  other  way :  Dove's  conduct  displayed  all  those  cir- 
cumstances of  concealment  and  canning  which  are  usually 
found  in  persons  who  knowingly  do  wrong  actions.  There 
was  nothing  whatever  to  rebut  the  general  legal  presumption 
upon  the  subject.  There  was,  on  the  other  hand,  much 
which  would  have  proved,  had  explicit  proof  been  required, 
that  in  the  particular  case  the  presumption  was  true  in 
fact. 

Assuming,  then,  that  Dove  knew  it  was  wrong  to  kiU  his 
wife,  could  he  help  it  ?  Was  the  act  volimtary  or  wilful  in 
the  sense  above  described-f  Undoubtedly  there  was  evidence 
both  ways.  Looking  at  the  whole  account  of  his  life,  it 
cannot  be  denied  that  his  language  and  conduct  appear  at 
times  to  have  been  inconsecutive,  capricious,  and  not  capable  of 
being  accounted  for  on  any  common  principles  of  action.  His 
lying  down  on  the  ground  to  cry,  his  wandering  in  the 
fields,  the  noises  he  supposed  himself  to  hear,  are  all  strong 
illustrations.  On  the  other  hand,  this  was  only  an  occasional 
state  of  things.  He  appears  to  have  acted,  as  a  rule,  ration- 
ally enough,  and  to  have  transacted  all  the  common  affairs 
of  life.    Did,  then,  this  killing  of  his  wife   belong  to  the 
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The  Case  of  William  Dove.  401 

rational  or  to  the  irrational  part  of  his  conduct?  Every 
circumstance  connected  with  it  referred  it  to  the  former.  Its 
circumstances  presented  every  conceivable  mark  of  motive 
and  design.  It  was  a  continued  series  of  deliberate  and  re- 
peated attempts,  fully  accomplished  at  last. 

The  only  shadow  of  evidence  on  the  other  side  was  the  sug-  Uncon- 
gestion  of  Dr.  Williams,  that  Dove  had  allowed  his  mind  to  propcnrity 
dwell  on  his  wife's  death  till  at  last  he  became  the  victim  of  an  ™ay  ^ 
uncontrollable  propensity  to  kiU  her.  If  this  were  true,  it  wilfully, 
would  not  afford  the  shadow  of  a  proof  that  his  act  was  not 
voluntary.  It  is  the  setting  and  keeping  the  mind  in  motion 
towards  an  object  plainly  conceived  that  constitutes  the  mental 
part  of  an  act.  Every  act  becomes  irrevocable  by  the  agent 
before  it  is  consummated.  If  a  man,  for  example,  strikes 
another,  he  may  repent  while  his  arm  is  actually  falling,  yet 
there  is  a  point  at  which  he  can  no  more  deprive  his  arm  of 
the  impetus  with  which  he  has  animated  it  than  he  can 
divert  from  its  course  a  bullet  which  he  had  fired  fix)m  a  rifle. 
Suppose  he  deals  with  his  mind  in  this  manner  at  an  earlier 
stage  of  the  proceeding,  and  so  fills  himself  with  a  passionate, 
intense  longing  for  the  forbidden  object,  or  result,  that  he 
becomes  as  it  were  a  mere  machine  in  his  own  hands.  Is  not 
the  case  precisely  similar,  and  does  not  the  action  continue 
to  be  voluntary  and  wilful,  although  the  act  of  volition  which 
made  it  irrevocable  preceded  its  completion  by  a  longer 
interval  than  usual  ? 

It  must,  however,  be  remembered  that  Hie  guess  that  this  Its  exist- 
is  so  is  a  mere  guess.    An  .uncontrollable  propensity  which  tCT^of^n- 
accidental  difficulties,  or  the  fear  of  detection,  constantly  control  jccture. 
and  divert  for  a  time  is  an  inconceivable  state  of  mind.    Is 
there  the  smallest  reason  to  suppose  that  if  Mrs.  Dove  had 
met  with  a  fat«d  accident,  and  had  been  lying  in  bed  dying 
before  her  husband  gave  her  any  poison  at  all,  his  uncon- 
troDable  propensity  to  kill  her  would  have  induced  him  to 
have  administered  the  poison  nevertheless  1    If  not,  the  pro- 
pensity was  like  any  other  wicked  feeling.     It  was  certainly 
uncontrolled,  and  may  probably  have  been  strong,  but  there 
is  no  reason  whatever  to  believe  that  it  was  uncontrollabla 

It  is  easy,  no  doubt,  to  imagine  circumstances  which 
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Circum-  would  have  justified  the  jury  in  returning  a  different  verdict 
;tr  K  Dove  had  always  treated  his  wife  kindly,  and  Uved  on 
might  good  terms  with  her,  and  if  he  had  killed  her  in  a  sudden, 
fied  ac-  unaccountable  fury,  the  evidence  as  to  the  state  of  his  mind 
quittal.  would,  no  doubt,  have  suggested  the  conclusion  that  the  act 
was  not  part  of  the  regular  and  ordinary  course  of  his  life ; 
that  it  was  not  planned,  settled,  and  executed  as  rational  men 
carry  out  their  purposes,  but  that  it  was  one  of  those  occurrences 
which  rebut  the  presumption  of  will  or  malice  on  the  part  of 
the  agent,  and  was,  therefore,  not  within  the  province  of  the 
criminal  law.  This  conclusion  might  have  been  rendered 
more  or  less  probable  by  an  infinite  variety  of  collateral  circum- 
stances— concealment,  for  example,  would  have  diminished 
its  probability.  Openness  would  have  increased  it,  and  so 
would  independent  traces  of  excitement  Whatever  the  evi- 
dence might  have  been,  the  result  would  have  been  the  same. 
The  jury  would  have  had  to  say  whether  the  circumstances 
laid  before  them  convinced  them  that  the  act  was  a  voluntary 
one,  and  was  done  with  knowledge  of  its  nature  and  quality. 
If  so,  their  verdict  would  be  guilty,  whether  the  man  were 
mad  or  sane,  free  or  the  inmate  of  a  lunatic  asylum.  If  they 
doubted  or  thought  the  act  was  not  voluntary  or  wilful,  their 
verdict  would  be  not  guilty ;  but  whatever  their  verdict  might 
be,  the  sanity  or  insanity  of  the  man — the  fact  that  he  was 
or  was  not  labouring  under  a  particular  disease— would  be 
evidence  merely  of  his  guilt  or  innocence  of  the  particular 
act,  and  would  not  be  in  itself  the  substance  of  the  issue  to 
be  tried.  No  doubt  insanity  is  strong  evidence  of  innocence, 
but  it  is  not  conclusive  evidence ;  and  the  question  whether 
or  not  its  existence  rebuts  the  presumption  of  guilt  in  any 
particular  case  is  entirely  for  the  jury. 
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Thomas  Smethuest  was  indicted  for  the  wilful  murder  o  f  Case  of 
Isabella  Bankes  at  the  Old  Bailey  Sessions,  on  the  7th  July,  Smethuist 
1859.  After  the  case  had  proceeded  for  a  considerable  time 
one  of  the  jury  was  taken  ill,  and  the  court  cdjoumed  till 
Monday,  the  15th  August.  A  trial,  which  occupied  four  days 
before  the  Lord  Chief  Baron  of  the  Exchequer,  then  took  place ; 
the  prisoner  was  convicted  and  sentenced  to  death,  but  he 
subsequently  received  a  free  pardon  on  the  ground  that  liis 
guilt  had  not  been  sufficiently  proved. 

Smethurst,  who  had  been  for  many  years  married  to  a  Rdationof 
person  much  older  than  himself,  was  living  with  his  wife,  in  ^  ^  ^ 
November,  1858,  at  a  boarding-house  in  Bayswater,  where  he 
became  acquainted  with  JMiss  Bankes,  the  deceased.  On  the  9th 
of  December  he  went  through  the  ceremony  of  marriage  with 
her,  and  they  went  to  live  together  at  Bichmond,  Smethurst's 
real  wife  being  left  at  the  boarding-house  at  Bayswater. 
There  he  visited  her  once  or  twice  after  he  left,  and  he  also 
transmitted  money  on  her  account  to  the  mistress  of  the 
house.  There  was  no  evidence  to  show  that  Mrs.  Smethurst 
was  aware  of  the  relations  between  her  husband  and  Miss 
Bankes,  though  it  is  hardly  possible  that  her  suspicions 

*  This  account  is  founded  on  an  article  contributed  by  me  to  the  Saturday 
Review  at  the  time  of  the  trial.  I  have  rewritten  it,  comparing  it  with  the 
notes  of  the  Lord  Chief  Baron,  who  was  kind  enough  to  lend  them  to  me  for 
that  purpose,  and  also  to  give  me  a  copy  of  his  communication  to  Sir  G.  C. 
Lewis  on  the  subject.  The  quotations  of  the  evidence  are  taken  from  the 
Lord  Chief  Baron's  notes.  I  have  compared  the  report  in  the  60th  Volume  of 
the  Old  Bailey  Sessions  Papers,  and  the  references  are  to  the  pages  of  that 
volume.  The  correspondence  between  the  notes  of  the  Judge  and  those  of 
the  short-hand  writer,  is  most  remarkable.  Allowing  for  a  little  compression 
by  the  Judge,  they  are  word  for  word  the  same.  This  fact  is  by  no  means 
unimportant,  as  evidence  of  the  scrupulous  care  with  which  prisoners  are  tried. 
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should  not  have  been  roused  by  their  leaving  the  house 

within  a  fortnight  of  each  other,  especially  as  Miss  Bankes's 

departure  was  caused  by  the  representations  of  the  landlady 

as  to  the  impropriety  of  her  conduct.* 

Smethurst       After  the  sham  marriage,  the  prisoner  and  the  deceased 

^nkeTgo  went  to  live  at  Eichmond,  where  they  stayed  for  four  months. 

to^^at     From  the  4th  February  to  the  15th  April,  they  lodged  at  Old 

Illness  (rf    Palace  Gardens,  t  From  the  15th  April  to  Miss  Bankes's  death. 

Miss  on  the  3d  May,  they  lodged  at  10,  Alma  Villas ;  Miss  Bankes 

^      was  taken  ill  towards  the  end  of  March,  or  beginning  of 

April,  and  grew  rapidly  worse.     Dr.  Julius,  of  Richmond, 

was  called  in  on  the  3d  of  April,  by  the  direction  of  the 

prisoner,  on  the  recommendation  of  the  landlady  of  the  first 

set  of  lodgings.  X    In  the  midst  of  her  illness  Miss  Bankes  was 

removed  to  another  lodging  at  10,  Alma  Villas,  the  motive 

of  the  change  being  the  raising  of  the  tent  of  the  first 

lodgings.  §    Dr.  Bird,  the  partner  of  Dr.  Julius,  attended  her 

from  the  18th  April,  and  by  the  prisoner's  desire  she  was 

1st  May.     visited  by  Dr.  Todd  on  the  28th.  ||     On  Sunday,  the  Ist 

Ba^es       ^*y»  *  '^^  ^^  made  for  Miss  Bankes  by  a  Bichmond 

makes  her   solicitor,  named  Senior,  who  was  applied  to  on  the  subject  by 

dies.  Dr.  Smethurst,  and  by  this  will  the  whole  of  her  property, 

with  the  exception  of  a  brooch,  was  left  to  him  absolutely.lf 

The  property  consisted  of  l,740t  lent  on  mortgage.    The 

deceased  had,  also,  a  life  interest  in  5,000/.,  the  dividend  on 

which  she  had  just  received  and  handed  to  the  prisoner.**  On 

May  1st,  being   Sunday,  the  will  was  executed,  cuid   on 

May  2d  the  prisoner  was  brought  before  the  Bichmond 

magistrates  on  a  charge  of   administering    poison   to  the 

deceased. ft    He  was  liberated  on  his  own  recognisances  the 

same  evening,  and  Miss  Bankes  died  on  the  morning  of  the 

3d.    Her  sister.  Miss  Louisa  Bankes,  had  visited  her  on  the 

19th  ApriL    She  also  visited  her  on  the  30th,  and  attended 

her  from  the  time  of  Dr.  Smethurst's  liberation  to  her  death. JJ 

On  the  post-mortem  examination  it  appeared  that  the  deceased 

was  between  five  and  seven  weeks  advanced  in  pregnancy. 

♦  P.  604.  t  P.  606.  t  p.  606.  §  P.  630. 

II  P.  624.  II  Pp.  620-1.  ••  Pp.  622,  647,  618. 
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On  the  prisoner's  second  apprehension,  which  took  place  im- 
mediately after  the  death  of  Miss  Bankes,  a  letter  was  found 
upon  him  addressed  to  his  real  wife. 

The  first  question  suggested  by  these  facts  was  whether 
they  disclosed  any  motive  on  the  part  of  the  prisoner  for  the 
murder  of  the  deceased. 

The  consequences  of  the  death  of  Miss  Bankes  to  Smethurst,  Conse- 
measured  in  money,  would  be  a  gain  of  1,740/.  lent  on  mort-  |^^*^ 
gage,  and  a  loss  of  the  chance  of  receiving  the  dividend  to  oi  Miss 
accrue  on  the  principal  sum  of  5,000i  during  her  life.  His  death  in 
chance  of  receiving  the  dividend  depended  entirely  on  the  money, 
continuance  of  their  connexion  and  of  his  influence  over  her. 
Now,  the  connexion  was  one  which  involved  not  merely  im- 
morality, but  crime.  If  Mrs.  Smethurst  had  become  aware 
of  its  character,  she  might  at  any  moment  have  punished  her 
husband's  desertion  and  neglect  by  imprisonment;  and  so 
long  as  the  connexion  continued,  his  liberty  and  character 
were  at  the  mercy  of  any  one  who  might  discover  the  circum- 
stances bearing  on  it.  There  was  also  the  chance  that  he 
himself  might  become  tired  of  hL3  mistress,  or  that  she^ 
from  motives  which  might  readUy  arise,  might  wish  to  leave 
him.  His  hold  over  her  dividends  would  terminate  in  any  of 
these  cases,  and  was  thus  uncertain.  Besides  this,  it  must  be 
remembered  that  the  dividends,  whilst  he  received  them, 
would  have  to  be  applied  to  their  joint  support.  He  could 
not  apply  them  to  his  own  purposes  and  turn  her  out  of 
doors,  for,  if  he  had  done  so,  she  would  have  retained  them 
for  hersel£  A  precarious  hold  over  150/.  a  year,*  for  the 
life  of  a  person  who  was  to  be  supported  as  a  lady  out  of 
that  sum,  and  who  was  likely  to  become  a  mother,  was  certainly 
not  worth  the  right  to  receive  a  gross  amount  of  1,7-40/.,  tin- 
fettered  by  any  condition  whatever.  It  thus  seems  clear 
that  Smethurst  had  a  money-interest  in  the  death  of  Miss 
Bankes ;  but  there  is  nothing  to  show  that  he  was  in  pressing 
want  of  money,  whilst  there  is  some  evidence  to  show  that  he 
was  not  In  Palmer's  case,  the  possession  of  a  large  sum 
of  money  at  the  very  time  of  Cook's  death  was  a  matter 
of  vital    importance ;   but    Smethurst    had  a  considerable 

•  The  dividend  was  71/..  5«.,  probably  for  a  half-year. 
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balance  at  his  banker's  at  the  time  in  question,*  and  appears 
to  have  lived  upon  his  means  at  Richmond  without  any 
visible  mode  of  earning  a  living. 

A  consideration  which  weighed  more  heavily,  in  respect  to 
the  existence  of  a  motive  for  murder,  arose  out  of  the  nature 
of  the  connexion  between  the  prisoner  and  the  deceased.  It 
is  sometimes  said  that  there  is  no  need  to  look  further  for  a 
motive  when  the  parties  are  man  and  wife.  The  harshness 
of  the  expression  ought  not  to  be  allowed  to  conceal  the  truth 
which  it  contains.  Married  people  almost  universally  treat 
each  other  with  external  decency,  good  humour,  and  cordiality, 
but  what  lies  under  that  veil  is  known  only  to  themselves ; 
and  the  relation  may  produce  hatred  bitter  in  proportion  to 
the  intimacy  which  it  involves.  In  the  particular  case  in 
question,  the  relation  which  existed  between  the  parties  was 
one  which  could  hardly  fail  to  aboimd  in  sources  of  dislike 
and  discomfort.  Both  were  doing  wrong ;  both  (if  Miss  Bankes 
knew  of  Smethurst's  first  marriage)  hjid  committed  a  legal,  as 
well  as  a  moral  offence ;  and  at  the  very  period  when  the 
illness  of  the  deceased  commenced  she  had  become  pregnant. 

To  a  man  in  Smethurst's  position,  that  circumstance  (if  he 
were  aware  of  it)  would  in  itself  furnish  some  motive  for  the 
crime  with  which  he  was  charged,  for  the  birth  of  a  child 
could  hardly  have  failed  to  increase  the  diflSculties  and 
embarrassments  incidental  to  the  position  in  which  he  had 
placed  himself. 

Some  expressions  occurred  in  a  conversation  between  Miss 
Bankes  and  her  sister.  Miss  Louisa  Bankes,  which  have  an 
important  bearing  on  this  part  of  the  subject  Miss  Louisa 
Bankes  saw  her  sister  for  the  first  time  after  the  ceremony  of 
December  9th  at  Eichmond,  on  the  19th  April.  Her  evidence 
as  to  what  passed  was  as  follows  : — "  I  was  taken  into  the 
"  deceased's  bedroom.  She  was  rather  agitated.  She  said,  if 
"  I  would  be  quiet  it  would  be  all  right  He  said, '  Yes,  it 
"would  be  all  right "t  These  expressions  suggest  a  doubt 
whether  Miss  Bankes  was  fully  aware  of  the  true  nature  of 
her  connexion  with  Dr.  Smethurst,  and  whether  she  may  not 
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have  supposed  that  she  was  his  lawful  wife,  though  there  was 
another  person  passing  by  the  same  name. 

If  Smethurst  had  deceived  her  on  this  point,  and  if  he  Was 
aware  of  her  pregnancy,  his  position  would  be  most  distress- 
ing, and  would  explain  a  wish  on  his  part  to  be  freed  from  it 
at  all  hazards.* 

In  opposition  to  this  it  must  be  observed  that  the  will  was  Will, 
executed  in  her  maiden  name,  which  implies  a  knowledge  on 
her  part  that  she  was  not  married,  though,  as  there  is  nothing 
to  show  that  she  had  any  particular  acquaintance  with 
business,  and  as  the  will  was  executed  only  forty-eight  hours 
before  she  died  of  exhaustion,  too  much  weight  must  not  be 
attached  to  this.  The  letter  foimd  in  Smethurst's  pocket  on 
his  second  arrest,  and  addressed  to  his  wife,  is  deserving  of 
attention  in  reference  to  this  part  of  the  subject.  It  was  as 
follows : — 

"K.  W.  C. 

"  Monday,  May  2,  1859. 

"  My  dearest  Mary, — I  have  not  been  able  to  leave  for  Letter 
town  as  I  expected,  in  consequence  of  my  medical  aid  being  ^hurst  to 
required  in  a  case  of  Ulness.  I  shall,  however,  see  you  as  soon  ^  wife, 
as  possible ;  and  should  any  unforeseen  event  prevent  my 
leaving  for  town  before  the  1 1th,  I  will  send  you  a  cheque 
for  Smith's  money  and  extras.     I  wUl  send  bl     I  am  quite 
well  and  sincerely  hope  you  are  the  same,  and  that  I  shall 
find  you  so  when  I  see  you,  which  I  trust  will  not  be  long 
first.     Present  my  kind  regards  to  the  Smiths  and  all  old 
friends  in  the  house.     I  heard  from  James  the  other  day ;  he 
said  he  had  called  on  you,  but  that  you  had  gone  out  for  a 
walk.    With  love, 

"  Believe  me, 

"  Tours  most  affectionately, 

**  T.  Smethurst." 

This  letter  contains  several  expressions  which  raise  a  doubt  Observa- 
whether  Mrs.  Smethurst  was  aware  of  her  husband's  relations  \^^l^^^ 
with  Miss  Bankes.     Though  the  writer  was  staying  at  Eich- 

*  This  suggestion  was  negatived  by  subsequent  proceedings  (see  note,  p.  427, 
post). 
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mond,  the  letter  is  dated,  "K  W.  C./*  as  if  it  had  been  written 
at  some  place,  the  name  of  which  began  with  a  EL,  in  the 
West  Central  district.  It  also  appears  as  if  Smethnrst  had 
arranged  with  his  wife  to  "  leave  for  town  "  before  the  11th, 
and  was  intending  to  return  to  her ;  and  there  is  an  indis- 
tinctness and  an  incompleteness  about  the  letter  which  looks 
as  if  it  were  one  of  a  series,  and  as  if  Mrs.  Smethurst  had  had 
reason  to  believe  that  her  husband  was  absent  from  her  only 
for  a  time  and  was  shortly  intending  to  return.  If  she  had 
known  of  his  connexion  with  Miss  Bankes,  it  is  hardly  con- 
ceivable that  some  explicit  mention  of  her  state  should  not 
have  been  made  in  the  letter,  as  she  died  on  the  following 
day,  and  Smethurst  had  procured  her  will  to  be  made  on  the 
Sunday  (the  day  before),  lest  Monday  should  be  too  late.  If 
Mrs.  Smethurst  was  in  correspondence  with  her  husband,  but 
did  not  know  of  his  position,  and  had  reason  to  expect  his 
return,  his  relations  with  Miss  Bankes  would  be  most  painful 
This,  however,  is  little  more  than  conjecture. 
Result  The  result  of  the  inquiry  into  the  question  of  motive  would 

thus  seem  to  be  that  Smethurst  had  a  money-interest  in  Miss 
Bankes's  death,  but  that  he  was  not  proved  to  be  in  any  par- 
ticular want  of  money ;  that  their  relation  was  one  which  may 
probably  have  caused  enmity  in  various  ways ;  that  there  is 
no  proof,  but  that  there  are  not  unreasonable  grounds  for 
conjecturing  that  it  did  so  in  point  of  fact. 
Conduct  of      Two  points  were  urged  against  Smethurst  at  his  trial  aris- 
Waited       ^8  ^^^  ^^  ^^  conduct.    They  were,  that  he  had  allowed  no 
on  Miss      one  to  See  Miss  Bankes  during  her  illness  except  himself  and 
hSself.      ^'^  medical  men,  and  in  particular  that  he  prevented  her 
sister  firom  seeing  her;  and  that  he  acted  in  a  suspicious 
manner  in  relation  to  the  preparation  of  her  wilL     The  evi- 
dence upon  these  points  was  as  follows : — ^At  the  first  set  of 
lodgings  Miss  Bankes  was  waited  on  by  the  landlady  and  her 
daughter ;  Smethurst  went  repeatedly  to  town,  and  Dr.  Julius 
saw  Miss  Bankes  in  his  absence  ;*  but  this  was  not  so  at  the 
second  set  of  lodgings,  where  the  deceased  passed  the  last 
three  weeks   of  her  life.     During   this    period   Smethurst 
waited  on  Miss  Bankes  himself,  declining  to  employ  a  sick 
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nurse  on  the  ground  that  he  could  not  afford  it,  though  he 
had  in  his  hands  about  70/.,  the  amount  of  the  dividend 
handed  over  to  him  by  her  *  This  in  itself  is  remarkable,  for 
the  oflSces  which  it  was  necessary  that  he  should  render  to 
her  were  not  such  as  a  man  ought  to  discharge  for  a  woman, 
if  it  is  possible  that  they  should  be  discharged  by  one  of  her 
own  sex.  His  conduct  towards  Miss  Louisa  Bankes,  it  was 
argued,  was  of  the  same  character.  He  invited  her  to  see  her 
sister  twice,  but  on  neither  occasion  did  he  voluntarily  leave 
them  alone  together,  and  he  wrote  four  letters  in  the  interval, 
in  two  of  which  he  dissuaded  her  from  repeating  her  visit  on 
the  ground  that  the  doctors  had  prohibited  it  on  account  of 
the  excitement  produced  by  the  first  visitt  Dr.  Julius  said, 
"I  never  gave  directions  she  should  not  see  her  sister.  I 
"  never  heard  the  subject  alluded  to."  J  Dr.  Bird  said,  "  To 
"  the  best  of  my  belief  the  prisoner  mentioned  the  visit  of 
*'  Miss  Louisa  Bankes  on  the  19tL  He  told  me  the  patient 
*'  had  been  excited  by  the  visit  of  her  sister,  and  it  had  done 
"  her  a  great  deal  of  harm.  On  which  I  said,  *  Perhaps  she 
"  had  better  not  come  again.'  "§ 

The  circumstances  which  attended  the  execution  of  the  will  Execution 
were  detailed  by  Mr.  Senior,  an  attorney  at  Eichmond.  His 
evidence  was  that  Smethurst,  who  was  a  complete  stranger, 
came  to  him  on  the  Saturday  and  asked  whether  he  would 
make  a  will  for  Miss  Bankes  on  the  Sunday,  which  Mr.  Senior 
with  some  reluctance  agreed  to  do.  Smethurst  said,  "  This  is 
what  the  will  would  be,"  and  produced  a  draft  will  in  his  own 
favour,  saying  that  the  di*aft  had  been  prepared  by  a  barrister 
in  London — a  statement  which,  if  true,  might  easily  have  been 
proved,  but  which  was  not  proved.  He  also  gratuitously  in- 
formed Mr.  Senior  of  the  state  of  his  relations  with  the  de- 
ceased, and  endeavoured  to  persuade  him  to  allow  a  witness 
to  attest  the  execution  of  the  document  under  a  false  impres- 
sion as  to  its  nature.jl  It  is  true  that  the  will  was  as  much 
the  act  of  the  deceased  as  his  own ;  but  it  is  also  true  that  its 
execution  was,  according  to  Mr.  Senior's  evidence,  attended  with 
falsehood  on  his  part,  and  with  a  want  of  decency  which  showed 
a  temper  very  greedy  after  the  property  to  be  disposed  of. 
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Favourable      These  are  the  suspicious  parts  of  the  prisoner's  conduct 
circum-       towards  the  deceased.     His  having  written  for  Miss  Louisa 

stances  in  *=* 

conduct  of  Bankes  to  come  down  on  the  Sunday,  and  his  suggestion  that 
Smethurst  ^^^  ^^^^^  ^^^  ^  lodging  in  the  neighbourhood,  may  perhaps 

weigh  in  the  other  scale  ;*  and  it  is  no  doubt  possible  to  take 
a  similar  view  as  to  his  having  called  in  Dr.  TodAf  The 
weight  of  each  of  these  circumstances  is,  however,  diminished 
by  several  considerations.  When  Miss  Louisa  Bankes  came 
down  on  the  Sunday  to  see  the  deceased,  Smethurst  appears, 
&om  the  evidence,  to  have  objected  to  every  proposal  she 
made  to  attend  on  her  sister.  He  told  her  once  that  she  could 
not  beeur  her  in  the  room ;  %  another  time  (on  her  proposing 
to  sit  up  with  her  aU  night),  that  he  would  rather  attend 
upon  her  himself ;  §  and  on  the  Monday  he  persuaded  her 
to  go  up  to  London  to  have  a  prescription  made  up,  which 
occasioned  her  absence  from  the  house  for  two  or  three  hours.  || 
With  respect  to  Dr.  Todd's  visit,  it  should  be  borne  in  mind 
that  Miss  Louisa  Bankes  had  suggested  that  Mr.  Lane,  a 
relation,  should  be  consulted.  1[  Smethurst  objected  to  this. 
The  deceased  lady,"  says  Dr.  Bird,  "more  than  once,  in 
the  presence  of  the  prisoner,  expressed  a  wish  for  further 
"  medical  assistance,  and  it  was  after  this  that  Dr.  Todd 
"  was  called  in."  **  It  is  not,  therefore,  true  that  Smethurst 
spontaneously  called  in  Dr.  Todd.  But  even  if  he  did,  the 
suggestion  presents  itseK  that  his  object  was  to  make  evidence 
in  his  own  favour.  This,  however,  appears  needlessly  harsh. 
The  fair  conclusion  would  seem  to  be  that  the  reference  to 
Dr.  Todd,  under  the  circumstances  of  the  case,  proves  nothing 
either  for  or  against  the  prisoner.  When  Dr.  Julius  and  Dr. 
Bird  were  freely  admitted  to  watch  every  stage  of  the  case, 
the  visit  of  an  additional  physician,  however  eminent,  could 
hardly  entail  much  additional  risk.  It  was  also  urged  that 
Smethurst  supplied  Dr.  Bird  with  matter  for  the  purpose  of 
analysis.  That  is  ti-ue ;  but  to  have  refused  Dr.  Bird's  appli- 
cation would  have  been  suspicious  in  the  extreme;  and  it 
would  probably  have  had  no  other  effect  than  that  of  inducing 
him  to  obtain  what  he  required  by  other  means.     Indeed,  Dr. 
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Bird,  with  an  artifice  which  imder  the  circumstances  was 
natural  and  probably  justifiable,  gave  a  false  account  of  the 
purpose  for  which  he  wanted  it*  This  point,  therefore,  may, 
be  left  out  of  the  casa 

No  poison  was  traced  to  the  prisoner's  possession,  and  this  No  poison 
is  usually  one  of  the  facts  relied  on  in  trials  for  poisoning,  thurst's 
It  must,  however,  be  remembered  that,  as  a  medical  man,  possession. 
Smethurst  could  have  no  difficulty  in  getting  poison ;  and  he 
would  appear  to  have  been  left  at  liberty  in  his  lodgings  for 
some  time  after  his  arrest.  It  does  not,  however,  clearly 
appear  from  the  Lord  Chief  Baron's  notes  of  the  evidence 
what  opportunities  he  had  during  this  interval  of  making 
away  with  poison  unobserved.  Dr.  Bird  said,  "  He  was  taken 
"into  custody  about  five  p.m.  and  admitted  to  bail  on  his 
"  own  recognisance.  I  returned  to  his  house  with  Mclntyre  " 
(the  superintendent  of  police)  "and  prisoner,  all  three  to- 
"  gether.  Mclntyre  took  possession  of  all."  [The  bottles  and 
vessels  about  the  deceased's  room.]  •(*  "  They  were  handed 
"  out  to  Mclntyre,  who  stood  at  the  door."  Mclntyre  says, 
"  He "  (Smethurst)  "  was  allowed  to  go  at  large  on  his  own 
"recognisances.  I  returned  with  him  and  Bird  to  Alma 
"  Villas.  They  handed  out  bottles  and  vials  ;  I  handed  them 
"  to  Dr.  Taylor.  I  saw  the  secretary."  }  (This  was  a  secretary 
belonging  to  the  landlord  of  the  house,  which  stood  outside 
Miss  Bankes's  room,  and  of  which  Smethurst  had  been  al- . 
lowed  to  make  use  and  to  keep  the  keys).  "The  whole 
"  of  the  evening  he  was  at  liberty,  and  till  eleven  o'clock " 
(eleven  A.M.  May  3d),  "  when,  hearing  of  Miss  Bankes's  death, 
"  I  took  him  into  custody."  If  the  meaning  of  this  is  that 
Smethurst  was  alone  in  the  house  all  night,  and  at  liberty, 
the  non-discovery  of  poison  proves  nothing.  If  he  was 
watched  by  Mclntyre,  and  if  Mclntyre's  evidence  means 
that  he  not  only  saw  the  secretary,  but  saw  what  was  in  it, 
the  fact  that  no  poison  was  found  would  be  in  his  favour.  § 

*  P.  533.  +  These  words  are  omitted  in  the  Jndge*s  note. 

t  **J'«flw?iw*«i  the  Secretary."    Sess.  Pap.  540. 

§  The  Report  in  the  Sessions  Paper  seems  to  show  that  the  Secretary  was 
examined,  but  does  not  show  whether  the  prisoner  had  the  control  of  the 
lodgings  at  night  Mclntyre  found  bottles  on  a  second  search  which  he  had 
not  seen  the  first  time. 
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The  fair  conclusions  upon  the  whole  of  this  port  of  the 
evidence  would  seem  to  be  that  Smethurst  would  gain  in 
respect  of  money,  and  might  in  other  respects  derive  ad- 
vantage from  the  death  of  Miss  Bankes,  and  that  his  conduct 
towards  her  was  suspicious  in  several  material  particulars, 
and  that  he  was  the  only  person  who  had  the  opportunity  of 
poisoning  her,  if  she  was  poisoned  at  alL 

The  next  division  of  the  evidence  was  the  medical  tes- 
timony, and  this  again  divided  itself  into  two  parts — ^the 
evidence  of  the  medical  men  who  actually  attended  the  de- 
ceased, and  the  opinions  prcmounced  by  others  as  to  the 
cause  to  which  the  symptoms  reported  by  them  were  to  be 
referred.  In  considering  this  part  of  the  case,  it  must  be 
remembered  thai  Smethurst  himself  acted  as  a  medical  man 
throughout  Miss  Bankes's  illness.*  He  constantly  adminis- 
tered food  and  medicine  to  her,  and  repeatedly  discussed  with 
the  other  physicians  about  the  course  to  be  taken,  and  they 
appear  to  have  relied  principally  on  his  reports  as  to  the 
symptoms  of  the  disease. 

The  course  of  the  symptoms  and  treatment  was  as  fol- 
lows:— ^Dr.  Julius  was  called  in  on  the  3d  April,  and  was 
told  by  Smethurst  that  Miss  Bankes  was  suflTering  from  diar- 
rhoea and  vomiting ;  on  the  5th  he  said  she  was  bilious,  and 
that  there  was  much  bile  to  come  away.  The  vomiting  and 
purging  continued,  the  colour  of  the  vomit  being  grass-green. 
She  began  to  pass  blood  on  the  8th,  and  the  symptoms  con- 
tinued to  increase.  She  complained  of  heat  and  burning  in 
the  throat  and  through  the  bowels.t  When  Dr.  Todd  ex- 
amined her  he  observed  "  a  remarkable  hardness  and  rigidity 
"  of  the  abdomen,  suggesting  great  irritation,  and  a  very 
"peculiar  expression  of  countenance,  as  if  she  was  under 
"  some  influence  or  terror  which  did  not  result  from  any 
"  disease."  He  prescribed  opium  and  sulphate  of  copper.  J 
Smethurst  afterwards,  according  to  Dr.  Bird  and  Dr.  Julius, 
stated  to  them  that  these  pills  produced  "  violent  palpitations, 
'*  as  if  her  heart  were  jumping  out  of  her  body,§  and  intense 
"  burning  in  the  throat,  constant  vomiting,  and  fifteen  bloody 
"  motions/'      He  said  (said  Dr.  Julius),  "  the  burning  was 
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throughout  the  whole  canal.  His  expression  was  from  the 
"  mouth  to  the  anus,"*  an  effect  which,  according  to  Dr.  Julius, 
Dr.  Bird,  and  Dr.  Todd,  could  not  have  been  so  produced.-!" 
During  the  last  day  and  a  half  of  life  she  twice  vomited 
medicine,  and  was  purged  three  times  before  twelve,  on  the 
Monday  night ;  after  that  she  retained  both  food  and  medicine, 
and  died  of  exhaustion  on  the  Tuesday,  at  10.55  A.M.  J 

Such  was  the  course  of  the  symptoms.   The  opinions  formed 
on  them  by  the  medical  men  were  as  follows : — 

Dr.  Julius  firsts  and  Dr.  Bird  afterwards,  came  indepen-  Opinions 
dently  to  the  conclusion  that  whatever  was  the  complaint  of  j^Qi^^'and 
Miss  Bankes,  the  natural  effect  of  the  medicines  which  they  l>r.  Bird, 
administered  was  perverted  by  the  administration  of  some 
irritant  poison.     Dr.  Julius's  words  are,  "  I  tried  a  variety  Dr.  Julius. 
"  of  remedies ;  whatever  was  given,  the  result  was  the  same. 
"  No  medicine  produced  any  of  the  effects  I  expected  in 
"  arresting  the  disease.     The  symptoms  continued  the  same 
"after  every  medicine.     On  the  18th"   (of  April)   "I  had 
"  formed  an  opinion  as  to  the  reason  of  the  sufferings.     I 
"  thought  there  was  something  being  administered  which  had 
"  a  tendency  to  keep  up  the  irritation  in  the  stomach  and 
"  bowels,  and  now  I  am  unable  to  account  in  any  other  way  for 
"  the  continued  irritation.     In  consequence  of  this  opinion,  I 
"  requested  my  partner,  Mr.  Bird,  to  see  her,  and  I  left  him 
''  to  form  an  unbiassed  opinion.  "§  Mr.  Bird  said,  ^'  I  formed  an  Mr.  Bird. 
"  opinion  that  some  irritant  was  being  tulministered  that  coun- 
"  teracted  the  effect  of  the  medicines  we  were  giving.    I  had 
"  a  conversation  with  Dr.  Julius  about  it  three  days  after  I 
"  b^an  to  attend,  about  21st  of  ApriL     He  asked  me  my 
"  opinion  of  the  case  before  he  told  me  his  own."  ||    Dr.  Todd  Dr.  Todd, 
said, "  I  inquired  of  Dr.  Julius  the  symptoms  of  the  treatment,** 
and  after  describing  the  peculiar  expression  of  countenance 
already  referred  to,  he  added,  "I  was  very  strongly  im- 
"  pressed  with  the  opinion  that  she  was  suffering  from  some 
"  irritant  poison.    It  was  by  my  desire  that  part  of  a  motion  " 
(which  was  afterwards  analyzed  by  Dr.  Taylor)  "  was  obtained. 
"  I  suggested  sulphate  of  copper  and  opium."  H    Thus,  the 
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medical  evidence  begins  with  this  fact,  that  three  medical 
men  who  saw  the  deceased  whilst  living  came  independently 
to  the  conclusion  that  she  was  then  being  poisoned.     So 
strongly  were  the  two  Eichmond  doctors  impressed  with  this, 
that  they  thought  it  their  duty  to  go  before  a  magistrate  * 
whilst  Dr.  Todd  suggested  the  chemical  examination  of  the 
evacuation. 
Post-mox^       After  the  death  of  Miss  Bankes,  her  body  was  examined  by 
Nation     ^^-  Harwell,  who  found  a  large  black  patch  of  blood  near  the 
by  Mr.       cardiac,  or  upper  end  of  the  stomach,  redness  in  the  small 
opinion  of  intestines  in  several  places ;  and  in  the  coecimi,  or  first  divi- 
phyaicians.  gion  of  the  large  intestines,  appearances  indicating  serious 
disease,  namely,  inflammation,  sloughing,  ulceration,  suppura- 
tion.    In  the  rectum  there  were  three  ulcerations.     Of  these, 
and  some  other  post-mortem  appearances,  and  of  the  symp- 
toms presented  during  life,  Mr.  Barwell  said,  "  they  are  not 
"  reconcileable  with  any  natural  disease  with  which  I  am 
"  acquainted;"  and  he  added,  "The  conclusion  that  I  drew 
"  is,  that  the  symptoms  have  resulted  from  the  administration 
"  of  some  irritant  poison  frequently  during  life."  f  Dr.  Wilkes 
said,  "  I  should  ascribe  her  death  to  an  irritant.     I  am  not 
"  familiar  with  any  form  of  disease  which  would  account  for 
"  the  symptoms  and    appearances."  J    Dr.  Babington,§   Dr. 
Bowerbank,  ||  Dr.  Taylor,1[  and  Dr.  Copland,**  all  expressed 
the  same  opinion. 
Argument       In  opposition  to  this  evidence,  it  was  contended  on  the  part 
er'^:^s™p"  ^^  *^®  prisoner  that  the  symptoms  were  not  those  of  slow 
toms  not     poisoning ;  and  the  evidence  in  support  of  this  opinion  con- 
slow  °       sisted,  first,  of  proof  of  inconsistencies  between  the  s}nnptoms 
poisoning,   observed  and  those  of  slow  poisoning  by  arsenic  or  antimony ; 
and,  secondly,  of  explanations  of  the  symptoms  on  the  theory 
that  they  were  due  to  some  other  disease.    The  evidence  to 
show  that  the  symptoms  were  inconsistent  with  arsenical 
poisoning  was,  that  several  symptoms  were  absent  which 
might  have  been  expected  on  that  hypothesis. 
Absence  ot      The  most  important  of  these,  according  to  Dr.  fiichardson, 
ofareenl^   WCTC  nervous  symptoms,  especially  convulsions  and  tremor  of 
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the  whole  of  the  limbs ;  also  inflammation  of  the  membrane  of  cal  pobon- 
the  eye,  soreness  of  the  nostrils,  and  other  mucous  orifices, 
and  an  eruption  on  the  skin  peculiar  to  arsenical  poisoning. 
It  appeared,  however,  that  none  of  the  witnesses,  either  for 
the  Crown  or  for  the  prisoner,  had  ever  seen  a  case  of  slow 
poisoning  by  arsenic.  Their  opinions  were  formed  partly 
from  experiments  on  animals,  and  it  also  seemed  clear  that 
the  symptoms  of  arsenical  poisoning  varied  considerably  in 
different  cases.*  Dr.  Taylor  said,  "  We  never  find  two  cases 
alike  in  all  particulars;"-}-  and  Dr.  Bichardson  said  that 
he  should  not  expect  to  find  all  the  symptoms  to  which 
he  referred  in  any  one  case,  though  he  did  not  think  it 
possible  they  should  all  be  absent  J 

The  evidence  that  antimonial  poisoning  was  not  the  cause  Absence  of 
of  death  was  fainter  than  the  evidence  against  arsenical  syn^pto"™* 

°  of  antimo- 

poisoning.  Dr.  Eichardson,  one  of  the  prisoner  s  witnesses,  nial  poi- 
said  that  he  should  have  expected  to  find  congestion  of  the  ^^'""S' 
lungs  and  a  cold  sweat,  if  death  had  been  caused  by  anti- 
monial poisoning.§  Mr.  Eogers  (who,  however,  said  that  he 
knew  little  of  pathology,  having  attended  principally  to 
chemistry)  added,  he  should  have  expected  in  addition  soften- 
ing of  the  liver,  and  Dr.  Thudichum  agreed  with  them. 
Dr.  Eichardson,  however,  admitted  that  he  knew  very  little 
about  antimonial  poisoning,  and  his  evidence  upon  the  sub- 
ject was  cautious  and  qualified.  He  said,  "  The  symptoms 
"  in  Miss  Bankes's  case  are  not  altogether  reconcileable  with 
"  slow  poisoning  by  antimony.  With  respect  to  the  effect  of 
"antimony  on  the  human  liver,  there  are  no  data.  The 
"  evidence  is  very  scanty."  || 

This  is  the  principal  part  of  the  evidence  as  to  whether  or  Observa^ 
no  the  symptoms  were  those  of  slow  poisoning.  It  is  obvious  ^""** 
that  the  evidence  for  the  prisoner  did  not  exactly  meet  the 
evidence  for  the  Crowa  The  witnesses  for  the  Crown  all  spoke 
indefinitely  of  "  some  irritant."  The  medical  witnesses  for 
the  prisoner  did  not  negative  the  general  resemblance  be- 
tween the  symptoms  and  those  of  poisoning  by  an  irritcmt 
poison,  but  testified  to  the  absence  of  some  of  the  symptoms 
which  might  be  expected  to  arise  from  two  specific  poisons, 
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namely,  arsenic  and  antimony.  That  there  was  a  general 
resemblance  between  the  symptoms  and  those  of  some  irri- 
tant seems  to  have  been  proved  beyond  all  reasonable  doubt, 
not  only  by  the  fact  that  the  three  doctors  who  saw  the  de- 
ceased during  her  life  formed  that  opinion  independently  of 
each  other,  but  by  the  evidence  of  the  seven  other  medical 
witnesses  for  the  prosecution,  and  by  a  statement  made  by 
Dr.  Tyler  Smith,  who  was  called  for  the  prisoner.  He  said, 
that  if  a  pregnant  woman  were  affected  with  diarrhoea  it 
might  degenerate  into  dysentery,  and  that  he  had  known  a 
case  of  the  kind  which  was  supposed  to  be  a  case  of  poison- 
ing.* The  medical  witnesses  for  the  prisoner  attributed  Miss 
Bankes's  death  to  dysentery,  aggravated  by  pregnancy ;  and  it 
thus  appears,  from  Dr.  Tyler  Smith's  evidence,  that  they  attri- 
buted it  to  a  disease  which  may  closely  resemble  the  symp- 
toms produced  by  the  administration  of  irritant  poisons. 
Symptoms  The  prisoner  opposed  the  theory  of  the  prosecution,  not 
to  dysen-  Only  by  denying  that  the  symptoms  were  those  of  slow  poison- 
^^'y*  ing,  but  by  asserting  that  they  were  those  of  dysentery.    All 

the  medical  witnesses  whom  he  called  swore  to  their  belief 
that  all  the  symptoms  were  consistent  with  this  theory .-f-  On 
the  other  hand  (with  one  exception),!  they  all  agreed  with  the 
witnesses  for  the  prosecution  that  dysentery  was  a  very  rare 
disease  in  this  coimtry,  and  their  experience  of  it  was  in  no 
case  great.  Dr.  Eichardson  said,  *'The  word  is  used  very 
"  loosely ;"  and  he  added,  "  I  have  seen  a  few  cases  of  dysen- 
"  tery — ^two  or  three  in  this  coimtry ;  I  have  suffered  from  it 
"  myselt"  §  Dr.  Thudichum  had  seen  two  cases  in  London  of 
what  he  called  diphthaeretic  dysentery,  to  which  he  attributed 
the  death  of  the  deceased.  ||  Dr.  Girdwood  said,  "  Dysentery 
is  not  very  common ;"  and  he  added, "  The  dysentery  I  allude 
to  is  one  which  I  know  to  exist  in  this  country.^lT  Dr.  Webbe, 
on  the  contrary,  said,  "  Dysentery  is  a  very  common  disease 
in  this  country."    Both  he  and  Dr.  Girdwood  appear  however 
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to  have  been  speaking  of  a  form  of  the  disease  differing  in 
various  particulars  from  that  which  in  hot  countries  is  de- 
scribed as  dysentery.* 

The  experience  of  some  of  the  witnesses  for  the  prosecution  Witnesses 
as  to  dysentery  proper  was  much  more  extensiva     Dr.  Bird  crown  on 
had  seen  many  cases  of  it  in  the  Crimea. "|-    Dr.  Bowerbank  dysentery, 
was  twenty-three  years  in  practice  in  Jamaica,  where  acute 
dysentery  is  a  common  disease.     He  said,  "  The  symptoms, 
"  mode  of  treatment,  and  appearances  post-mortem,  are  not 
"  reconcileable  with  any  form  of  dysentery."{    Dr.  Copland 
saw  many  cases  in  1815  and  1816,  and  in  Africa  in  1817. 
He  said,  "  Her  death  is  not  referable  to  acute  dysentery."  § 
Dr.  Babington  saw  six  or  eight  epidemic  cases  in  Chelsea, 
*  and  two  more  in  Hammersmith.     He  said,  "  I  have  heard 
"  the  symptoms  and  remedies,  and  also  the  post-mortem  ex- 
"  amination ;  taking  all  those  circumstances,  I  do  not  think 
"  she  died  of  acute  dysentery." || 

On  the  other  hand.  Dr.  Todd,  after  giving  his  opinion  that  Dysentery 
slow  poisoning  was  the  cause  of  death,  said,  "  Acute  dysentery  ^cy^m- 
alone  would  account  for  the  worst  symptoms."^  It  appeared,  binei 
however,  that  he  had  never  seen  a  case  of  that  disease.  Two 
of  the  prisoner's  \vitnesses,  whose  evidence  in  the  event  was 
very  important,  described  cases  similar  in  many  particulars  to 
Miss  Bankes's,  in  which  women  had  died  of  dysentery  com- 
bined with  pregnancy.  Mr.  Edmunds  had  a  patient  who 
miscarried  at  the  seventh  month  of  her  pregnancy,  and  ulti- 
mately died  of  dysentery  ;**  and  Dr.  Tyler  Smith  said  he  had 
known  cases  in  which  the  sickness  often  incidental  to  preg- 
nancy, especially  during  its  early  stages,  had  caused  death; 
and  he  added  that  tliis  sickness  "  might  be  accompanied  by 
"  diarrhoea,  and  that  might  degenerate  into  dysentery."  ff  It 
appeared  that  two  years  before  Miss  Bankes  had  had  a  com- 
plaint of  the  womb,  which,  in  Dr.  Tyler  Smith's  opinion,  would 
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aggravate  the  sickness  consequent  on  pregnancy.  There  was 
also  some  evidence  that  she  was  bilious,  which  would  have 
a  similar  efifect.* 

Dr.  Tyler  Smith  and  Mr.  Edmunds  were  called  after  the 
rest  of  the  prisoner's  witnesses,  and  till  they  were  caUed  the 
question  as  to  the  efifect  of  pregnancy  was  passed  over  some- 
what lightly  on  both  sides.  Most  of  the  witnesses  deposed  to 
the  well-known  fact  that  sickness  is  very  common  in  the 
early  stages  of  pregnancy,  and  some  of  them  added  that  they 
had  known  the  sickness  to  be  attended  with  diarrhoea^  though 
they  all  spoke  of  that  as  an  uncommon  circumstance.  Of  the 
witnesses  for  the  prosecution,  Dr.  Julius-f"  and  Dr.  BirdJ  said 
that  the  opinion  which  they  had  formed  of  the  case  was  not 
altered  by  the  fact  of  pregnancy.  Dr.  Todd  thought  that 
pregnancy  would  not  account  for  the  extensive  ulceration  of 
the  bowels  ;§  and  Dr.  Babington,  whose  experience  in  mid- 
wifery was  large,  said,  "  I  do  not  consider  her  death  in  any 
"  way  to  have  been  occasioned  by  incipient  pr^poancy.  I  do 
"  not  remember  any  case  in  the  early  stage  (of  pregnancy) 
"  where  the  life  of  the  mother  has  been  saved  by  abortion."  || 
The  case  of  abortion  referred  to  by  Mr.  Edmunds  was  in  the 
seventh  month. 

The  general  result  of  the  medical  evidence  appears  to  be — 

First — As  to  the  connexion  of  the  symptoms  of  Miss 
Bankes's  illness  with  poisoning. 

That  the  symptoms  which  preceded  Miss  Bankes's  death 
so  much  resembled  those  of  slow  poisoning  by  some  irritant^ 
that  the  three  doctors  who  saw  her  during  her  life  indepen- 
dently arrived  at  the  conclusion  that  they  must  be  attributed 
to  that  cause  ;  that  two  of  them  acted  upon  this  impression 
by  going  before  a  magistrate ;  and  that  eight  other  doctors, 
who  judged  from  the  accoimts  which  they  heard,  of  the 
symptoms,  treatment,  and  post-mortem  appearances,  came  to 
the  same  conclusion.  On  the  other  hand,  some  of  the 
symptoms  which  might  have  been  expected  in  slow  poisoning 
by  arsenic  or  antimony  were  wanting,  but  there  was  evidence 
that  these  symptoms  are  not  invariable. 
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Secondly, — As  to  the  connexion  of  the  symptoms  with 
dysentery. 

That  there  is  much  general  resemblance  between  the 
symptoms  of  dysentery  and  those  of  poisoning ;  that  dysen- 
tery proper  is  an  extremely  rare  disease  in  this  country ;  that 
there  was  a  difference  of  opinion  between  the  witnesses  for  the 
Crown  and  those  for  the  prisoner  on  the  question  whether 
dysentery  alone  would  produce  the  symptoms  observed,  but 
that  the  witnesses  for  the  Crown  had  had  much  greater  ex- 
perience of  the  disease. 

Thirdly, — As  to  the  pregnancy  of  the  deceased.  That 
there  was  some  evidence  that  it  was  possible  that  the  symp- 
toms which  occurred  in  Miss  Bankes's  case  might  be  produced 
by  a  complication  of  pregnancy  and  dysentery. 

Taking  all  these  three  conclusions  together,  the  medical 
evidence  seems  to  establish  that  Miss  Bankes's  symptoms 
were  not  only  consistent  with  slow  poisoning  by  some  irri- 
tant, but  that  they  actually  convinced  the  doctors  who 
attended  her  that  they  were  caused  by  that  means. 

This  is  the  proper  place  to  notice  a  circumstance  respecting  Smeth- 
the  pregnancy  of  Miss  Bankes,  which  assumed  more  import-  mantels  to 
ance  after  the  prisoner  s  conviction  than  it  had  at  the  trial,  piwiancy 
though  it  was  even  then  important.     Dr.  Julius  said,  "  Early  ceased. 
*'  in  the  visits  I  inquired  about  her  being  in  the  family  way. 
"  Dr.  Smethurst  said  she  was  unwell  (usual  period  on  her  *). 
"  It  was  within  five  or  six  days  of  my  first  attendance *'-f- — i.e, 
about  the  10th  April.     As  she  was  in  the  fifth  or  seventh 
week  of  her  pregnancy  at  the  time  of  her  death  (May  3d),  it 
was  highly  improbable  that  this  should  have  been  the  case. 
Dr.  Tyler  Smith  said,  "In  some  cases,  the  periods  occur  after 
pregnancy,  once  in  a  himdred  times — certainly  as  often  as 
that."J    A  medical  man  would  hardly  have  made  the  asser- 
tion which  Dr.  Julius  swore  that  Smethurst  made  without 
knowledge  as  to  its  truth ;  and  Dr.  Tyler  Smith's  evidence 
shows  that,  apart  from  the  value  of  his  assertion,  there  was 
(at  the  time  of  the  trial)  a  chance — ^perhaps  not  less  than  a 
hundred  to  one — ^that  it  was  untrue.     Therefore  (at  the  trial) 
the  evidence,  if  believed,  showed  that  Smethurst  had  made 
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a  statement  which,  if  false,  was  probably  false  to  his  know- 
ledge, and  the  chance  of  the  falsehood  of  which  (apart  from 
the  value  of  his  assertion),  was  as  a  hundred  to  one. 

The  third  and  last  division  of  the  evidence  is  the  cheuiical 
evidence.  Dr.  Taylor  deposed  that  he  had  discovered  arsenic 
in  an  evacuation  procured  for  the  purpose  by  Dr.  Bird  on  the 
1st  May,  three  days  before  the  death  of  Miss  Bankes ;  and 
antimony  in  two  places  in  the  small  intestine,  in  the  ccecum 
or  upper  division  of  the  large  intestine,  in  one  of  the  kidneys, 
in  the  blood  from  the  heart,  and  in  the  liquor  which  had 
drained  from  part  of  the  viscera  into  the  jar  which  contained 
them.  He  calculated  that  four  ounces  of  the  evacuation  con- 
tained less  than  one-fourth  of  a  grain  of  arsenic*  As  to  the 
antimony.  Dr.  Taylor  was  corroborated  by  Dr.  Odling,-}-  who 
assisted  in  the  examination  of  those  parts  of  the  body  in 
which  it  was  alleged  to  be  found. 

This  evidence  was  opposed,  first,  by  an  attack  on  Dr.  Taylor's 
credit  The  first  objection  made  to  his  evidence  related  to  the 
arsenic.  It  appeared  that  amongst  other  things  he  examined 
for  arsenic  a  bottle  containing  chlorate  of  potass,  a  mixture 
which  the  prisoner  had  been  recommended  by  Mr.  Pedley,J 
a  dentist,  to  use  for  foulness  of  breath.  In  testing  it.  Dr. 
Taylor  used  copper  gauze,  which  was  dissolved  by  the  chlorate 
of  potass,  and  on  the  dissolution  of  which  a  certain  quantity 
of  arsenic  which  it  contained  was  set  free.  After  exhausting 
the  chlorate  of  potass  by  dissolving  the  copper  gauze,  he 
introduced  other  copper,  and  upon  this  crystals  of  arsenic 
were  deposited.  He  thus  extracted  from  the  liquid  arsenic 
which  he  had  himself  introduced  into  it.  The  inference 
drawn  from  this  was  that  Dr.  Taylor's  evidence,  generally,  and 
especially  as  to  the  arsenic  in  the  evacuation,  could  not  be 
relied  oa 

As  to  its  bearing  on  the  general  value  of  his  evidence, 
Mr.  Brande,  a  very  eminent  chemist,  said  that  he  should 
have  fallen  into  the  same  error — "  The  fact,"  he  said,  "  is  new 
to  the  chemical  world."  §    As  to  the  bearing  of  the  mistake 
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Tipon  the  discovery  of  arsenic  specially,  two  observations  oc- 
cur. In  the  examination  both  of  the  draught  and  of  the 
evacuation,  Eeinsch's  test  was  employed,  and  it  was  also  em- 
ployed in  more  than  seventy  other  experiments,  and  is  a 
well-known  and  established  process  for  separating  arsenic 
and  some  other  minerals  from  matter  in  which  they  are  con- 
tained. Copper  gauze  is  introduced  into  the  liquid  to  be 
tested,  and  by  chemical  means  the  metal  is  deposited  on  it 
in  a  crystalline  form.  In  the  case  of  the  draught,  the  arsenic 
deposited  on  the  gauze  may,  no  doubt,  have  been  that  which 
was  contained  in  the  other  gauze  which  had  been  previously 
dissolved.  Altogether,  there  were  seventy-seven*  experiments 
conducted  by  the  same  process.  In  one  copper  was  dissolved 
and  arsenic  found.  In  seventy-four,  no  copper  was  dissolved, 
and  no  arsenic  was  found;  in  two  (on  the  evacuation)  no 
copper  was  dissolved,  and  arsenic  was  found.  The  first  ex- 
periment confirms  the  general  doctrine  that  the  test  will 
detect  arsenic,  as  it  extracted  arsenic  from  a  liquid  into  which 
arsenic  had  been  introduced.  The  seventy-four  cases  in  which 
arsenic  was  not  found  showed  that  the  process  was  not  so 
conducted  as  of  itself  to  produce  arsenic ;  and  both  the  first 
experiment  and  the  other  seventy-four  taken  together  con- 
firm the  impression  that  the  two  remaining  experiments  proved 
both  that  there  was  arsenic  in  the  evacuation,  and  that  it  was 
not  put  there  by  Dr.  Taylor. 

The  second  argument  against  Dr.  Taylor's  evidence  as  to  No  arsenic 
arsenic  was  brought  forward  by  the  three  chemical  witnesses  ^^^^  tissues, 
for    the    prisoner — ^Dr.    Richardson,   Mr.   Eogers,   and    Dr. 
Thudichum.     Dr.  Eichardson  said,  "  It  is  quite  impossible 
"  that  a  person  should  die  of  arsenical  poisoning  without 
"  some  being  found  in  the  tissues.     It  makes  no  difference  in 
"  whatever  way  f  or  under  whatever  combination  the  arsenic 
"  was  introduced."    He  also  referred  to  the  case  of  three  dogs  l^f- 
which  he  had  poisoned  by  repeated  small  doses  of  arsenic  son's  expe- 
and  antimony.    To  one  of  them  he  administered  eighteen  "ments. 
grains  in  sixteen  days,  and  killed  him  twelve  hours  after  the 

*  P.  567.     It  is  not  quite  clear  whether  there  were    seventy-seren  or 
seventy-eight,  nor  is  it  materiaL 
t  I.e.  By  the  mouth  or  by  injection. — P.  664. 
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laat  meal.     He  found  some  arsenic  in  his  liver,  lungs,  and 
heart,  and  a  trace  in  the  spleen  and  kidneys.     The  greater 
part  by  far  in  the  liver.     He  said,  "  I  cannot  now  say  how 
"  much  arsenic  I  found  altogether.     I  will  not  venture  to 
"  say  I  found  half  a  grain  or  a  grain.*    I  think,"  he  after- 
wards added,  "  I  could  venture  to  say  I  found  a  quarter  of 
"  a  grain." 
Observa-         This  evidence  was  hardly  opposed  to  the  theory  of  the 
th«n.°^      prosecution.    The  account  of  the  matter  appears  to  be  this : 
— ^Arsenic  on  administration  passes  into  the  stomach;  it  is 
there  taken  up  into  the  circulation;  thence  it  passes  with 
the  blood   through   the   organs  which   separate  the  various 
fluids  secreted  from  the  blood — in  the  same  manner  it  passes 
into  the  flesh — and  it  finally  leaves  the*body  by  the  skin,  or 
by  the  ordinary  channels.     When  the  patient  dies,  all  vital 
functions  being  arrested,  the  poison  will  be  found  at  that 
point  of  the  process  which  it  happened  to  have  reached  at 
the  moment  of  deatL    The  poison,  however,  is  continually 
passing  through  the  body,  and  this  goes  on  to  such  an  extent 
that  Dr.  Eichardson  could  not  venture  to  say  he  found  more 
than  a  quarter  of  a  grain  of  arsenic  in  the  dog  to  which  he 
had  administered  eighteen  grains ;  but  as,  in  order  to  try  the 
effects  of  chlorate  of  potass  in  eliminating  the  arsenic,  a  large 
quantity  of  that  substance  was  administered,  this  was  a  pecu- 
liar case.     If  the  dog  had  been  left  to  die  from  the  effects  of 
the  poison,  it  is  not  improbable  that  a  smaller  quantity,  or 
even  none  at  all,  might  have  been  discovered.     The  evidence 
of  Dr.  Eichardson  seems  to  prove  that,  upon  the  supposition 
of  poisoning  by  arsenic,  arsenic  must  have  been  present  in 
various  parts  of  Miss  Bankes's  body  at  the  time  when  the 
arsenic  discovered  by  Dr.  Taylor  passed  from  her,  rather  than 
that  it  must  have  been  present  after  her  death.     It  might 
have  passed  away  in  the  interval ;  and  thus  the  absence  of 
arsenic  in  the  tissues  after  death  would  go  to  prove,  not  that 
no  arsenic  had  been  administered  during  life,  but  that  none 
had  been  administered  dtiring  the  last  two  or  three  days 
of  life. 

*  P.  565.     A  word  or  two  have  dropped  out  of  the  Judge's  note  in  the 
answer  quoted. 
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Indeed,  Dr,  Eichardson's  experiments  do  not  support  the 
strong  opinion  he  gave  as  to  the  impossibility  of  death  by 
arsenic  without  arsenic  being  found  in  the  tissues,  unless  it  be 
restricted  to  the  direct  as  distinguished  from  the  secondary 
effects  of  arsenic.  It  was  agreed  on  all  hands  that  the 
proximate  cause  of  Miss  Bankes's  death  was  exhaustion. 

With  regard  to  the  antimony,  the  only  evidence  offered  in  Antimony, 
opposition  to  Dr.  Taylor  was  that  of  Dr.  Eichardson  and  Mr. 
Eogers.  Dr.  Eichardson  said  he  should  have  expected  to  find 
antimony  in  the  liver,  but  he  spoke  with  hesitation  upon  the 
subject*  Mr.  Eogers*s  evidence  was  to  the  same  effect,  but  he 
said,  "  My  specialty  is  chemistry  and  not  pathology,  "f  Upon 
this  evidence,  it  must  be  observed,  that  there  is  the  direct 
assertion  of  a  fact  on  the  one  side,  against  an  expression  of 
opinion  on  the  other.  Dr.  Taylor  said,  "  I  found  antimony 
in  the  intestines."  Dr.  Eichardson  and  Mr.  Eogers  replied,  *'  It 
should  have  been  in  the  liver."  Dr.  Taylor  was  not  cross- 
examined,  nor  was  any  substantive  evidence  offered  to  show 
that  there  was  any  fallacy  in  the  tests  by  which  he  alleged  that 
he  had  discovered  antimony  in  Miss  Bankes's  intestines. 

With  respect  to  the   antimony,  it  should  be  mentioned  Antimony 
that  after  Smethurst  had  been  committed,  it  appears  from  in  letter 
the  evidence  that  he  wrote  three  letters  to  Dr.  Julius,  ask-  g^^thuist 
ing  him  for  copies  of  the  prescriptions  dispensed  by  him  to  Dr. 
for  Miss   Bankes.     The  first  letter,   dated  May   5th,  was  ^  *"*' 
as   follows: — "Dr.   Smethurst  will  feel  much  obliged  by 
**  forwarding  as  above,  by  return  of  post,  prescriptions  of 
"  the  following  medicines,  prescribed  and  dispensed  by  the 
"  firm  of  Dr.  Julius  and  Mr.  Bird,  required  for  defence — 
"  the  sidphate  of  copper  and  opium  pills  (Dr.  Todd) ;  2nd 
"  the  nitrate  of  silver  pills  ;  3rd,  the  bismuth  mixture."    On 
the  6th,  he  wrote  to  the  same  effect,  stating  the  medicine  as 
follows  :  "  Acetate  of  lead  and  opium,  the  nitrate  of  silver 
"  pills,   the    bismuth  mixture,  the  pills  with  sulphate   of 
"  copper."     On  the  9th,  he  wrote  a  third  time,  heading  his 
letter  "second  application,"  in  these  words,   "Sir,  I  made 

application  for  the  acetate  of  lead  prescription,  prescribed 

by  you  or  Mr.  Bird,  with  date ;  also  the  dates  of  prescrip- 


• 
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"  tions  sent,  which  were  wanting — namdyy  l«f,  antimony ; 
"  2nd,  sulphate  of  copper  ;  3rd,  nitrate  of  silver."  ♦  Antimony 
was  never  prescribed  nor  mentioned  till  this  third  letter.  It 
does  not  appear,  from  Dr.  Taylor's  evidence,  that  at  that  time 
he  had  found  any  antimony.f 

An  attempt  was  made  to  account  for  the  presence  of  the  an- 
timony and  arsenic  alleged  to  be  discovered  by  Dr.  Taylor  by 
the  suggestion  that  it  might  have  been  contained  in  the 
medicines  administered  to  Miss  Bankes  during  her  lifa 
Arsenic  is  generally  found  in  bismuth,  and  for  three  or  four 
days  doses  of  bismuth,  containing  five  or  six  grains,  were 
administered  to  Miss  Bankes.{  Dr.  Bichardson  put  the  propor- 
tion of  arsenic  in  bismuth  at  half  a  grain  in  an  ounce,  and,  as 
an  ounce  contains  480  grains,  each  dose  would  have  con- 
tained about  lirr  of  a  grain  of  arsenic.§  If,  therefore.  Miss 
Bankes  took  twelve  doses  of  bismuth,  she  would  have  taken 
between  one-eleventh  and  one-twelfth  of  a  grain  of  arsenic  in 
four  days.  This  seems  (for  it  is  not  perfectly  clear),  from  Dr. 
Bird's  evidence,  to  have  been  more  than  a  week  before  the 
day  on  which  he*  obtained  the  evacuation  analyzed  by  Dr. 
Taylor,  and  in  four  ounces  of  which  he  said  he  found  nearly 
one-fourth  of  a  grain. 

Upon  the  question  of  the  credit  due  to  the  chemical  wit- 
nesses for  the  defence,  it  was  brought  out  on  cross-examina- 
tion that  all  of  them,  as  well  as  Dr.  Webbe,  were  connected 
with  the  Grosvenor  School  of  Medicine ;  ||  and  that  two. 
Dr.  Bichardson  and  Mr.  Sogers,  had  given  evidence  for  the 
prisoner  in  Palmer's  trial.  The  object  of  Dr.  Bichardson's 
evidence  being  to  show  that  Cook's  symptoms  were  those  of 
angina  pectoris,  and  the  object  of  Mr.  Bogers's  being  to  show 
that,  if  he  died  of  strychnine,  it  ought  to  have  been  found  in 
his  body. 

The  result  of  the  chemical  evidence  seems  to  be,  that  there 
was  evidence  to  go  to  the  jury,  both  that  arsenic  passed  from 
Miss   Bankes,  and   that  antimony  was  found   in  her  body 

*  P.  ^^^.  t  P.  572.  t  p.  535. 

§  P.  667.  **Tlie  quantity  varies  very  materially.  The  largest  quantity 
that  I  am  acquainted  with  is  very  nearly  half  a  grain  in  one  ounce. " 

II  Dr.  Richardson,  668  ;  Mr.  Rogers,  674.  His  connexion  with  the  school 
had  ceased  at  the  time  of  the  triaL     Dr.  Thudichum,  676. 
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after  death;  the  evidence  as  to  the  antimony  being  the 
stronger  of  the  two.  There  was  also  evidence  for  their  con- 
sideration affecting  the  credit  of  Dr.  Taylor  as  an  analyst,  and 
suggesting  the  presence  of  a  professional  esprit  de  corps 
amongst  the  witnesses  for  the  prisoner,  which,  if  it  existed, 
might  affect  their  impartiality. 

Combining  the  inferences  deducible  from  each  separate  Inferences, 
division  of  the  evidence,  which,  of  course,  strengthen  each 
other,  there  can  be  little  doubt  that,  if  the  jury  believed  that 
poison  was  found  in  Miss  Bankes's  body,  they  were  bound  to 
convict  the  prisoner.  Even  if  the  whole  of  the  chemical 
evidence  on  both  sides  were  struck  out,  there  was  evi- 
dence on  which,  if  it  satisfied  them  of  his  guilt,  they  might 
have  convicted  him,  though  such  a  conviction  would  have 
proceeded  on  weaker  grounds  than  juries  of  the  present  day 
usually  require  in  cases  which  attract  great  public  attention 
and  involve  capital  punishment.  As  it  was  they  convicted  Veidict 
him,  and  he  received  sentence  of  death. 

The  trial  at  any  time  would  have  excited  great  public  Controver- 
attention ;  and,  as  it  took  place  in  the  latter  part  of  August,  paJJ^f^*" 
after  parliament  had  risen,  it  excited  a  degree  of  attention 
altogether  unexampled.  The  newspapers  were  filled  with 
letters  upon  the  subject,  and  one  or  two  papers  constituted 
themselves  amateur  champions  of  the  convict,  claiming  openly 
the  right  of  what  they  called  popular  instinct  to  overrule  the 
verdict  of  the  jury.  Petitions  were  presented  on  the  subject, 
and  communications  of  all  kinds  relating  to  it  were  addressed 
to  Sir  George  Lewis,  Secretary  of  State  for  the  Home  Depart- 
ment. All  these  were  forwarded  to  the  Lord  Chief  Baron  for 
his  opinion,  and  were  considered  by  him  in  an  elaborate 
report  to  the  Home  Secretary.  Some  of  the  letters  were 
of  great  importance;  but  the  majority  were  nothing  more 
than  clamorous  expressions  of  opinion,  founded  upon  no 
real  study  of  the  case :  for  which,  indeed,  those  who  took 
their  notions  of  it  exclusively  from  newspaper  reports  had 
not  sufficient  materials.  A  considerable  number  of  the  com- 
munications were  simply  imbecile.  One  man,  for  example, 
wrote  in  pencil,  from  the  Post  Office,  Putney,  in  favour 
of   the  execution  of   the  sentence;    another,  "a  lover  of 
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justice,**  thought  that,  if  the  voice  of  the  nation  was  not  at- 
tended to,  by  respiting  the  convict,  we  had  better  be  under  the 
sway  of  a  despot    Many  other  letters,  equally  childish  and 
absurd,  were  received,  and  aU  appear  to  have  been  considered. 
I  refer  to  them  merely  as  iUustrations  of  the  ignorance,  foUy, 
and  presTunption,  with  which  people  often  interfere  with  the 
administration  of  public  affairs. 
Report  of       Upon  a  full  examination  of  the  various  points  submitted  to 
^^         him,  including  in  particular  a  notice  of  an  important,  though 
Baion.        somewhat  hastily  prepared,  communication  from  Dr.  Baly  and 
Dr.  Jenner,  and  after  commenting  on  the  medical  evidence 
given  at  the  trial,  the  Lord  Chief  Baron  said :— "  The  medical 
"  communications  which  have  since  reached  you  put  the 
matter  in  a  very  different  light,  and  tend  very  strongly  to 
show  that  the  medical  part  of  the  inquiry  did  not  go  to  the 
"  jury  in  so  favourable  a  way  as  it  might,  and  indeed  ought 
"  to  have  done,  and  in  two  respects. 

"  1.  That  more  weight  was  due  to  the  pregnant  condition 
"  of  Miss  Bankes  (a  fact  admitting  after  the  post-mortem  of 
"  no  doubt)  than  was  ascribed  to  it  by  the  medical  witnesses 
"  for  the  prosecution. 

"  2.  That  in  the  opinion  of  a  considerable  number  of 
"  medical  men  of  eminence  and  experience,  the  symptoms  of 
"  the  post-mortem  appearances  were  ambiguous,  and  might  be 
"  referred  either  to  natural  causes  or  to  poison.     Many  also 
have  gone  so  far  as  to  say  that  the  symptoms  and  appear- 
ances were  iQconsistent  and  incompatible  with  poison." 
Subse-  On  the  other  hand,  the  Lord  Chief  Baron  referred  to  "  dis- 

dc»ii^  closures  made  since  the  trial,"  which,  in  his  opinion,  "  con- 
firmed the  prisoner's  guilt."  These  were  first  a  statement  in 
a  memorial  from  Smethurst  to  the  Prince  Consort,  stating 
that  "  a  lady  friend  of  deceased  was  a  witness,*'  to  her  know- 
ledge of  the  fact  that  he  was  married  already,  and  that  she 
(Miss  Bankes)  wished  the  ceremony  to  be  gone  through. 
This  lady  "  was  to  have  been  called,  but  Mr.  Pany  deemed  it 
unnecessary."  Upon  this  the  Chief  Baron  observes :  — "  I  do 
"  not  believe  Mr.  Seiieant  Parry  gave  any  such  advice ;  but, 
"  if  it  be  true  that  any  such  evidence  was  ready,  why  is  not 
''  the  lady  friend  named,  and  why  is  not  her  statement  or 
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declaration  now  offered  and  laid  before  you?  Such  evidence 
would,  in  my  opinion,  much  alter  the  complexion  of  the 
"  case."  ♦ 

Secondly,  the  report  refers  to  certain  entries  in  a  diary  said  Diaiy. 
to  be  the  prisoner's,  of  which  no  notice  was  taken  at  the  triaL 
These  entries  appeared  to  the  Lord  Chief  Baron  to  show  that 
one  of  Smethurst*8  statements  as  to  Miss  Bankes's  symptoms 
was  wilfully  false.  This  would,  of  course,  be  a  most  impor- 
tant fact ;  but  the  report  does  not  show  how  Smethurst  was 
connected  with  the  diary,  when  it  was  discovered,  or  why  it 
was  not  given  in  evidence  at  the  trial. 

The  report  concluded  in  the  following  words  : — "  I  think  Conclu- 
"  there  is  no  communication  before  you  in  all  or  any  of  the  LordChief 
"  papers  I  have  seen  upon  which  you  can  rely  and  act.  That  Baron. 
"  from  Dr.  Baly  and  Br.  Jenner  seemed  to  me  to  be  the  most 
"  trustworthy  and  respectable ;  but  there  is  ^n  unaccountable 
"  but  undoubted  mistake  in  it  which  must  be  rectified  before 
"  it  can  be  taken  as  the  basis  of  any  decLsion.  If  you  have 
"  been  favourably  impressed  by  any  of  the  documents,  so  as 
"  to  entertain  the  proposition  of  granting  a  pardon  or  of 
"  commuting  the  sentence  to  a  short  period  of  penal  servitude, 
I  think  it  ought  to  be  foimded  upon  the  judgment  of  medical 
and  scientific  persons  selected  by  yourself  for  the  purpose 
"  of  considering  the  effect  of  the  symptoms  and  appearances, 
and  the  result  of  the  analysis,  and  I  think,  for  the  prisoner's 
sake,  you  ought  to  have  the  points  arising  out  of  Herapath's 
letter  further  inquired  into  and  considered.  I  forbear  to 
"  speculate  upon  facts  not  ascertained ;  but,  if  Dr.  Taylor  had 
"  been  cross-examined  to  this,  and  had  given  no  satisfactory 
"  explanation,  the  result  of  the  trial  might  have  been  quite 
"  different." 

The  meaning  of  the  allusion  to  a  mistake  in  the  communi-  Letter 

*  After  Dr.  Smethurst's  pardon,  he  was  convicted  for  bigamy,  and  sen- 
tenced to  a  year's  imprisonment  On  the  expiration  of  his  imprisonment, 
he  commenced  proceedings  in  the  Court  of  Probate  to  have  the  will  executed 
by  Miss  Bankes  established.  It  .was  contested  by  her  famUy  ;  and  one  of  the 
points  raised  was,  that  it  was  obtained  by  fraud,  as  she  was  under  a  mistake 
as  to  her  true  position,  and  supposed  herself  to  be  Smethurst's  true  wife  at  the 
time  of  the  execution  of  the  will.  The  question  whether  this  was  so  was  spec!' 
fically  left  to  the  jury,  and  found  by  them  in  Smethurst's  favour.  This  would, 
of  course,  strengthen  the  conclusion  that  further  inquiry  was  necessary,  and 
weaken  the  case  against  Smethurst. 
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from  Dre.  cation  of  Dr.  Baly  and  Dr.  Jenner  is,  that  their  letter  contained 
^y^^*^^  this  passage : — "  We  would  further  remark,  with  regard  to  the 
sjnnptoms  present,  that  Dr.  Julius  appeared  to  have  been  in 
attendance  on  Isabella  Bankes  five  days  before  he  heard  of 
vomiting  as  a  symptom ;  this  absence  of  vomiting  at  the 
commencement  is  quite  inconsistent  with  the  belief  that  an 
"  irritant  poison  was  the  original  cause  of  the  illness."  This 
was  completely  opposed  to  Dr.  Julius's  evidence,  who  spoke 
of  "  diarrhcea  and  vomiting''  as  present  from  his  very  first  visit 
throughout  the  whole  course  of  the  illness. 
Mr.  Hera-  The  "  points  arising  out  of  Herapath's  letter"  were  these : — 
^^j.*  Mr.  Herapath  addressed  a  letter  to  the  Times,  in  which  he 
asserted  that  Dr.  Taylor  had  extracted  from  the  draught  con- 
taining chlorate  of  potass  a  larger  quantity  of  arsenic  than 
could  have  been  set  firee  by  the  copper  gauze  which  he  dis- 
solved in  it.  If  this  had  been  substantiated  it  would  have 
no  doubt  diminished  the  weight  of  Dr.  Taylor's  evidence ;  but, 
on  the  other  hand,  it  would  have  led  to  the  conclusion  that 
the  draught  contained  arsenic,  which  Dr.  Taylor  had  not  put 
there — an  inference  which,  if  true,  would  have  been  fatal  to 
the  prisoner. 
Reference  Upon  receiving  this  report.  Sir  George  Lewis  took  steps 
which  he  described  in  a  letter  to  the  Lord  Chief  Baron,  a  copy 
of  which  was  communicated  to  the  Times,  and  published  on 
the  l7th  November,  1859.  After  referring  to  the  Lord  Chief 
Baron's  recommendation,  Sir  George  Lewis  says : — "I  have  sent 
"  the  evidence,  your  Lordship's  report,  and  all  the  papers  bear- 
"  ing  upon  the  medical  points  of  the  case,  to  Sir  Benjamin 
"Brodie,  from  whom  I  have  received  a  letter,  of  which  I 
"  enclose  a  copy,  and  who  is  of  opinion  that,  although  the 
"facts  are  full  of  suspicion  against  Smethurst,  there  is  not 
"  absolute  and  complete  evidence  of  his  guilt. 

"  After  a  very  careful  and  anxious  consideration  of  all  the 
"  facts  of  this  very  peculiar  case,  I  have  come  to  the  conclu- 
"  sion  that  there  is  suflScient  doubt  of  the  prisoner's  guilt  to 
"  render  it  my  duty  to  advise  the  grant  to  him  of  a  free  par- 
"  don.  .  .  .  The  necessity  which  I  have  felt  for  advising  her 
"  Majesty  to  grant  a  free  pardon  in  this  case  has  not,  as  it 
appears  to  me,  risen  from  any  defect  in  the  constitution  or 


to  Sir  B. 
Brodie. 
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"  proceedings  of  our  criminal  tribunals ;  it  has  risen  from  the 
"  imperfection  of  medical  science,  and  from  fallibility  of  judg- 
"  ment  in  an  obscure  malady,  even  of  skilful  and  experienced 
"  practitioners." 

Sir  Benjamin  Brodie's  letter,  founded  on  a  consideration  of  Letter  of 
the  whole  of  the  materials  submitted  to  him,  consists  of  six  Srodie. 
reasons  for  believing  that  Smethurat  was  guilty,  and  eight 
reasons  for  doubting  his  guilt ;  and  it  concludes  in  these 
words: — "Taking  into  consideration  aU  that  I  have  now  stated, 
"  I  own  that  the  impression  on  my  mind  is,  that  there  is  not 
"  absolute  and  complete  evidence  of  Smethurstfs  guilt."  The 
reasons  given  are  by  no  means  confined  to  the  medical  points 
of  the  case,  but  range  over  every  part  of  it,  including  infer- 
ences from  the  behaviour  and  moral  character  of  the  prisoner; 
and,  indeed,  of  the  six  reasons  against  the  prisoner,  two  only, 
and  of  the  eight  reasons  in  his  favour,  four  only,  proceed  upon 
medical  or  chemical  points.  These  opinions  are  expressed 
with  a  cautious  moderation  which,  however  creditable  to  the 
understanding  and  candour  of  the  writer,  excite  I'egret  at  the 
absence  of  that  opportunity  which  cross-examination  would 
have  afforded  of  eliciting  his  opinions  fully,  and  of  ascertain- 
ing the  extent  of  his  special  acquaintance  with  the  subjects 
on  which  his  opinion  was  requested. 

I  have  detailed  the  evidence  and  the  other  circumstances 
connected  with  this  remarkable  case  with  great  fulness,  be- 
cause it  furnishes  a  more  perfect  specimen  than  any  other 
private  trial  which  has  occurred  in  modern  times  of  the  cha- 
racteristic peculiarities  of  English  criminal  procedure;  and 
because  I  have  had  frequent  occasion  to  refer  to  it  in  illustra- 
tion of  the  positions  maintained  in  other  parts  of  this  book. 
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THE  CASE  OF  THE  MONK  LEOTADE.* 


Trial  of 
the  monk 
Ij^tade. 


Cecile 
Combettes 
goes  to  the 
convent 
with  her 
master, 
April  15, 
1847. 


Louis  Bonafous,  known  in  his  convent  as  brother  L^otade, 
was  tried  at  Toulouse  in  184j8,  for  rape  and  murder  committed 
on  the  15th  April,  184J7,  on  a  girl  of  fourteen,  named  Cecile 
Combettes.  The  trial  lasted  from  the  7th  till  the  26th  Feb- 
ruary, 1848,  when  it  was  adjourned  in  consequence  of  the 
revolution.  It  was  resumed  on  the  liBth  March,  before  a 
different  jury,  and  ended  on  the  4th  April  The  case  was  as 
follows : — 

Cecile  Combettes,  a  girl  in  her  fifteenth  year,  was  appren* 
ticed  to  a  bookbinder  named  Conte,  who  was  much  employed 
by  the  monks  known  as  the  Frhres  de  la  doctrine  Chr^ti- 
enne  at  Toulouse.  On  the  15th  April,  at  about  nine,  Conte 
set  out  to  carry  to  the  monastery  some  books  which  the 
monks  wanted  to  have  bound.  He  put  them  in  two  baskets, 
of  which  the  apprentice  carried  the  smaller,  and  he  and  a 
woman  called  Marion,  the  larger.  When  he  was  let  into  the 
convent  he  saw,  as  he  declared,  two  monks  in  the  passage. 
One,  Jubrien,  wore  a  hat,  the  other,  Lfeotade,  who  faced  him, 
wore  a  hood.  Conte  wished  Jubrien  good  day ;  left  his  um- 
brella by  the  porter's  lodge,  laid  down  the  baskets,  and  sent 
home  the  servant  Marion  with  the  sheepskins  in  which  they 
had  been  covered.  He  went  up  stairs  to  take  the  books  to 
the  director,  and  the  porter  went  with  him.  He  left  Cecile  to 
take  care  of  his  umbrella  and  to  help  to  bring  back  the  bas- 
kets. He  stayed  for  three  quarters  of  an  hour  with  the  director 


*  The  authority  referred  to  in  this  case  is  entitled,  Procit  du  Prh^  Liotadet 
accuU  du  double  crime  de  tiol  et  d^cuiouinat  sur  la  peraonne  de  CeeUe  Oombette$. 
Leipzig t  1851.  The  report  of  the  first  trial  is  full,  though  not  so  fidl  as 
English  reports  usually  are.  The  report  of  the  second  trial  is  a  mere  outline, 
but  the  two  appear  to  have  been  substantially  the  same.  The  same  witnesses 
were  called,  and  the  same  evidence  given. 
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and  then  returned  Cecile  was  gone,  but  the  umbrella  was 
standing  against  the  wall  Conte  asked  the  porter  for  Cecile. 
He  said  he  did  not  know  where  she  was ;  she  might  be  gone, 
or  might  be  at  the  pensionnai.  The  establishment  consisted 
of  two  buildings,  the  pensionnat,  and  the  rumdat.  They  stood 
on  different  sides  of  a  street,  and  communicated  by  a  tunnel 
which  passed  under  it.  Behind  the  noviciat  was  a  large 
garden. 

Not  finding  Cecile,  Conte  went  to  see  his  uncle.  He  after-  Missed, 
wards  bargained  for  a  pair  of  wheels,  went  to  a  place  called 
Auch,  where  he  slept,  and  returned  next  day  to  Toulouse.* 
As  Cecile  was  not  heard  of  in  the  course  of  the  day,  various 
inquiries  were  made  for  her.  Her  aunt,  Mma  Baylac,  inqidred 
for  her  at  the  convent,  but  in  vain.-f-  Her  parents  applied  to 
the  police,  and  they  searched  for  her  unsuccessfully.  She 
was  never  seen  alive  again. 

Early  on  the  following  morning  a  grave-digger,  named  Ea&-  April  16. 
paud,  had  occasion  to  go  to  a  cemetery  bounded  on  two  sides  ]?^^ 
by  the  wall  of  the  garden  of  the  monastery,  and  on  a  third 
(its  figure  was  irregular)  by  a  wall  of  its  own,  which  divided 
it  from  a  street  called  the  Eue  Eiquet.  The  two  walls  met  at 
right  angles.  On  the  ground  in  the  comer  formed  by  their 
meeting,  Baspaud  found  the  body  of  the  girL  It  was  lying  on 
the  knees  and  the  extremity  of  the  feet  Its  feet  were  directed 
towards  the  garden  of  the  monks,  its  head  in  the  opposite 
direction.  Over  the  place  where  the  body  lay  and  on  the  wall 
of  the  Eue  Eiquet,  was  a  handkerchief  suspended  on  a  peg.} 
When  the  commissary  of  police  (M.  Lamarle)  arrived,  several 
persons,  attracted  by  curiosity,  had  come  up  and  were  standing 
roimd  the  body,  and  they  were  in  the  act  of  getting  over  the 
wall  by  a  breach  at  the  comer.  They  had  made  footmarks  all 
about,  so  that  it  was  impossible  to  say  whether  or  not  there 
were  other  footmarks  before  they  came.  The  commissary  sent 
for  the  soldiers  and  had  the  public  turned  out,  after  which  he 
walked  round  the  cemetery  insida  There  were  no  marks  of 
scaling  the  walls  or  of  footsteps.§  At  eight  the  judge  of  in- 
straction  arrived.  He  was  called  as  a  witness  at  the  trial, 
but  on  his  appearance  the  president  said,  "  It  is  well  imder- 

•  Pp.  171—174.  .     t  P.  188.        t  Pp.  105,  106.        §  P.  107. 
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"  stood,  sir,  that  you  have  obeyed  the  citation  served  on  yott 
"  only  because  you  thought  proper,"  and  he  replied — "  To  b^in 
"  with,  and  as  a  general  principle,  I  refer  to  my  proch  verbauXy 
"and  to  all  that  I  have  registered  in  the  procedure."* 
State  of  The  proch  verhaux  are  not  printed  in  the  trial,  but  the 

where  the  ^^^^  cC accusation  professes  to  state  their  purport.t  Accord- 
body  was  jjjg  ^o  this  document,  the  judge  of  instruction  found  on  the 
side  of  the  monastery  wall  next  to  the  cemetery  a  place 
from  which  a  sort  of  damp  mossy  crust  had  lately  been 
knocked  off.  This  might,  from  its  position,  have  been  done 
by  the  rubbing  of  the  branches  of  certain  cypresses  which 
overhung  the  wall  of  the  Eue  Riquet  and  touched  the  wall  of 
the  monastery  garden.  In  the  hair  of  the  dead  body  were 
particles  of  earth  of  the  same  kind.  On  the  top  of  the  mon- 
astery wall  were  some  plants  of  groundsel  a  little  faded,  also 
a  wild  geranium,  one  of  the  flowers  of  which  had  lost  all  ita 
petals.  In  the  hair  of  the  dead  body  was  one  petal  which  the 
experts  declared  was  a  petal  of  the  same  kind.  There  was 
also  a  thread  of  tow  which  might  have  come  from  a  cord,  and 
there  was  a  similar  thread  on  the  cypress  branches.  There 
were  no  marks  on  the  wall  of  the  Rue  Eiquet  except  that  near 
the  junction  of  the  two  walls,  and  about  one  foot  eight  inches 
(50  centimetres)  from  the  top,  there  was  a  tuft  of  groundsel 
which  looked  as  if  it  had  been  pulled  by  a  hand.  Near  the 
junction  of  the  two  walls  was  a  small  plant  nearly  rooted  up, 
and  on  the  point  of  the  junction  at  the  top  was  a  small  branch 
of  cypress  lately  broken  oflF.  The  wall  between  the  Rue  Riquet 
itself  and  the  monastery  garden  was  undisturbed,  though 
there  were  plants  upon  it,  and  especially  a  peg  of  fir  loosely 
inserted  which  would  probably  have  been  disturbed  if  a  body 
had  been  passed  along  it.  The  left  cheek  of  the  body  and  the 
left  side  of  its  dress  were  covered  with  dirt.  As  the  head 
was  away  from  the  monastery  wall,  and  the  wall  of  the  Rue 
Riquet  was  on  the  left  hand  of  the  body  as  it  lay,  the  dirt 
would  have  been  on  the  right  if  the  body  had  fallen  over  the 
wall  of  the  Rue  Riquet. 
Inferences  From  these  circumstances  the  acte  (Taccusatian  infers  that 
acaisation.  the  body  could  not  have  come  into  the  cemetery  over  the  wall 
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of  the  Eue  Eiquet,  and  that  it  did  come  over  the  wall  of  the 
monastery  gardea  To  clench  this  argument  the  cLcie.  adds  :* 
"  Lastly,  the  impossibilities  which  we  have  pointed  out  are 
"  increased  "  (the  energy  of  this  phrase  as  against  the  accused 
is  highly  characteristic)  "  by  the  existence  of  a  lamp  on  the 
wall  of  the  orangery  of  the  monks  which  throws  its  light 
against  the  surface  of  the  wall  of  the  Eue  Eiquet  precisely 
at  the  place  where  the  murderer  would  have  had  to  place 
"  himself  to  throw  the  body  of  Cecile  into  the  cemetery.  Let 
''us  add,  that  at  a  short  distance  from  this  lamp  are  the 
"  Ligni^res  barracks,  and  in  front  of  them  a  sentinel"  It  adds 
that  these  circumstances  made  it  very  imlikely  that  the  body 
should  have  been  thrown  over  at  this  point.  It  does  not  add,  Omissions, 
though  it  appeared  in  the  evidence  of  Lamarle,  the  commis- 
sary of  police,^  that  it  was  very  rainy  during  the  night  before, 
and  that  the  judge  of  instruction  himself  remarked,  or  at  least 
that  the  remark  was  made  in  his  presence  [ilfvJt  dit,  it  does 
not  appear  by  whom)  that  if  the  corpse  had  been  thrown  over 
from  the  Eue  Eiquet  the  sentinel  would  not  have  seen  it, 
because  he  must  have  been  in  his  box  owing  to  the  rain. 
The  acte  also  contradicts  the  evidence  in  another  particular 
to  the  disadvantage  of  the  prisoner.  It  says  {  of  the  breach 
in  the  comer  of  the  wall,  "  the  breach,  already "  (ie.  when 
the  judge  of  instruction  arrived)  **  enlarged  by  the  inquisitive 
"  persons  who  got  over,  or  leant  on  it,  cannot  favour  the  notion 
that  the  body  of  Cecile  may  have  traversed  it  to  be  trans- 
ported to  the  place  where  it  was  foimd.  The  ground  at  the 
foot  of  the  wall  covered  with  damp  herbs,  is  free  from  the 
"  footmarks  which  must  have  been  remarked  if  the  murderer 
"  had  passed  over  and  trodden  on  this  part  of  the  ground." 
M.  Lamarle  said  that  when  he  fetched  the  troops  the  crowd 
had  got  over  the  breach,  come  within  two  or  three  feet  of  the 
body,  and  made  footmarks.  § 

These  inconsistencies  give  good  grounds  for  suspicion  that  if  Observa- 
the  commissary  and  the  judge  of  instruction  had  been  pro-  ^^^  ^^ 
perly  cross-examined  by  the  prisoner's  counsel,  the  effect  of  crossexa- 
much  of  this  evidence  might  have  been  entirely  removed. 
As  it  stands,  it  is  anything  but  conclusive  proof  that  the  body 

♦  P.  80.  t  P.  108.  t  P.  25.  §  p.  108. 
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came  over  the  monastery  wall  The  earth  might  have  been 
knocked  off  by  the  scraping  of  the  boughs  against  the  wall  as 
the  wind  shook  them,  or  it  might  have  fallen  off  of  itself,  as 
such  a  crust  naturally  would  when  it  became  damp  beyond  a 
certain  degree.  That  a  geranium  should  loose  its  petals  in  a 
rainy  night  is  nothing  extraordinary;  and  it  is  perfectly 
natural  that  one  of  them  should  fall  on  the  hair  of  a  dead 
body  lying  close  under  it  The  other  circumstances — ^the 
threads  of  tow,  the  broken  twig,  the  bruised  groundsel— cer- 
tainly tend  to  support  the  conclusion  of  the  cude  as  far  as  they 
go,  but  they  are  very  slight  circumstances,  and  if  a  single 
man  had  really  thrown  the  body  of  a  girl  of  fourteen  from 
the  top  of  a  wall  covered  with  plants  and  earthy  matter,  it 
would  be  natural  to  expect  to  find  unequivocal  marks  of  his 
having  done  so. 

These  indications,  slight  as  they  were,  naturally  and  pro- 
perly led  the  authorities  to  make  farther  investigations  in  the 
monastery  itself.  Accordingly  Coumes,*  a  brigadier  of  gendar- 
merie, went  to  examine  the  garden.  Two  monks  went  with 
him.  He  found  footmarks  leading  before  the  orangery  and 
near  to  the  wall  before  which  was  the  body.  The  marks 
were  fresh.  Some  conversation  took  place  between  the  monks 
and  the  brigadier  on  the  subject,  as  to  the  nature  of  which 
there  was  a  great  conflict  of  evidence,  to  be  noticed  hereafter. 

The  post-mortem  examination  of  the  body  showed  that 
death  had  been  caused  by  great  violence  to  the  head,  which 
was  bruised  in  various  parts  so  seriously  that  the  brain  had 
received  injuries  which  must  have  caused  death  almost  im- 
mediately. This  appears  from  the  extracts  given  in  the  <uU 
d^ accusation '\  from  the  report  of  the  medical  experts.  The 
injuries  to  the  head  appeared  to  have  been  inflicted  by  a  broad 
blunt  instrument,  and  might  have  been  caused  by  knocking 
the  head  against  the  wall  or  against  a  pavemenij  There 
were  marks  on  the  person  showing  a  violent  attempt  to  ravish, 
which  had  not  succeeded  (the  girl  had  not  reached  maturity). 
The  underclothing  was  covered  with  foecal  matter,  and  from 
the  contents  of  the  stomach  it  appeared  that  death  must  have 
taken  place  one  or  two  hours  after  the  last  meaL    The  foeces 
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contained  some  grains  of  figs.  On  the  folds  of  the  under- 
clothing was  a  stalk  of  fodder,  a  piece  of  barley-straw,  other 
bits  of  straw  and  a  feather.  The  stalks  of  fodder  appeared,  on 
being  examined,  to  be  clover  grass  {trifle). 

These  facts  suggested  the  thought  that  the  state  of  the  Examina- 
linen  of  the  monks  might  throw  some  light  on  the  com-  nionks' 
mission  of  the  crime.  There  were  about  200*  inmates  i"^*'^- 
altogether  in  the  monastery,  which  was  divided  into  two 
parts,  the  pensionnat  and  the  novicicU.  The  linen  of  each 
establishment  was  used  in  common  by  the  members  of  that 
establishment.  The  shirts  of  the  nomciat  were  numbered ; 
the  shirts  of  the  pensionnat  were  marked  F  +  P  (frires  du 
pensionnat).  The  division,  however,  was  not  kept  up  strictly, 
some  of  the  shirts  properly  belonging  to  each  division  being 
occasionally  used  in  the  other.  The  shirts  were  changed 
every  Saturday.  On  makiiig  a  seareh,  a  shirt  was  found 
numbered  562,  and  consequently  belonging  to  the  noviciat. 
It  was  very  dirty,  having  many  spots  of  foecal  matter  in  Shirt 
different  places,  especially  on  the  sleeves,  on  the  outside  of 
back  part  and  the  inside  of  the  front  On  the  inside  of  the 
tail  of  the  shirt  were  certain  grains  which  the  experts  first 
took  for  the  seed  of  clover-grass,  but  which,  on  more  cajefiil 
examination,  they  declared  to  be  the  grains  of  figs.  A  careful 
comparison  was  made  between  these  grains  and  those  which 
were  found  on  the  clothing  of  the  dead  body — ^the  experts 
declared  that  they  corresponded ;  and  one  of  them,  M.  Nouletf 
(called  for  the  first  time  at  the  second  trial)  declared  the 
resemblance  was  so  close  between  the  two  sets  of  fig-grains 
that,  though  he  had  made  200  different  experiments  on  figs 
bought  for  the  purpose,  he  had  not  found  any  such  resem-  . 
blance  elsewhere.  M.  Fillol,  a  professor  of  chemistry,  was 
less  positive.  Being  asked  whether  he  could  say  that  the  figs 
were  of  absolutely  the  same  quality,  he  replied,  to  say  so 
would  be  a  mere  conjecture.  M.  Fillol  examined  all  the 
other  dirty  shirts  in  the  monastery  (about  200),  and  found 
no  fig-grains  on  themj 

It  is  asserted  in  the  acte  d'aecusation,  though  no  other  evi-  Not  owned 
dence  of  the  assertion  appears  in  the  report  of  the  trial,  that  monka. 

♦  So  stated,  Proc-Gen.  827.  t  P.  299.  t  P.  117—119. 
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the  judge  of  instruction*  separately  and  individually  examined 
all  the  persons  present  in  the  monastery  at  the  time  as  to  the 
state  of  their  linen,  and  particularly  as  to  the  shirt  which 
they  took  off  on  the  17th  April,  two  days  after  the  murder, 
and  that  "each  of  the  monks  recalled  with  precision  the 
"  particulars  which  he  had  remarked  on  his  shirt,  but  none 
"  of  these  resembled  those  which  appeared  on  the  shirt 
"  seized."  The  inference  from  this  was  that  the  shirt  was 
worn  by  the  murderer.  The  points  as  to  the  dirt  and  the  seeds 
of  figs  were  no  doubt  important,  and  the  alleged  result  of  the 
examination  of  all  the  200  monks,  as  to  their  recollection  of 
the  particular  spots  on  their  dirty  shirts,  would  have  been 
vitally  important  if  it  were  trustworthy ;  but  no  one  could 
pretend  to  form  an  opinion  on  the  question,  whether  or  not 
it  was  proved  by  the  method  of  exhaustion  that  the  shirt 
in  question  was  the  shirt  of  the  murderer,  unless  he  had 
either  heard  their  evidence,  or  read  a  full  report  of  it.  All 
that  was  proved  was,  that  the  judge  of  instruction  was  satis- 
fied upon  the  subject.  Any  one  who  has  seen  the  way 
in  which  professional  zeal  generates  a  perfectly  honest,  but 
utterly  untrustworthy  conviction  of  the  guilt  of  a  person 
accused,  will  attach  to  this  no  importance  at  aU. 
L^tade's        Whether  or  not  the  shirt  had  been  worn  by  the  murderer 

account  of  •      i  i.  j  •  t         •.  i  j     i  1 

his  shirt  ^^  ^^  irrelevant  question,  unless  it  was  shown  to  have  been 
worn  by  L^otade.  The  proof  of  this  consisted  entirely  of  his 
answers  when  under  interrogation.  It  does  not  appear  from 
the  report  when  he  was  arrested,  nor  when  the  shirt  was 
seized;  but  according  to  the  acte  d accusation,  he  said,  before 
it  was  shown  to  him,  that  he  had  not  changed  his  shirt  on 
Sunday  18th,  and  that  he  had  returned  the  clean  shirt 
served  out  to  him  to  the  monk  who  managed  the  linen^f  His 
reason  for  keeping  the  dirty  shirt  was  that  he  had  on  his  arm 
a  blister,  and  that  the  sleeve  of  the  dirty  shirt  was  wider,  and 
so  more  commodious  than  the  sleeve  of  the  clean  one.  If 
this  were  false  there  would  be  a  motive  for  the  falsehood, 
as,  if  believed,  it  would  have  exempted  IA)tade  from  the 
necessity  of  owning  one  of  the  shirts.  On  the  other  hand,  it 
was  unlikely  that  he  should  tell  a  lie  which  exposed  him 
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to  contradiction  by  tlie  monk  who  managed  the  linen,  who 
is  said  to  have  declared  that  he  had  no  recollection  of  the 
fact  mentioned  by  Lfotade.  The  (ude  dHaccumtion  adds,  that 
L^otade  "  wishing  to  give  colour  to  the  explanation  which  he 
had  invented,"  asked,  when  in  prison,  and  after  he  had  seen 
the  shirt  seized,  for  shirts  with  wider  sleeves  than  those 
supplied  to  him,  and  that  the  monk  who  managed  the  linen 
deposed  that  had  never  made  any  such  application  before. 
All  this  is  consistent  with  the  notion  of  a  timid  man  losing 
his  presence  of  mind  when  in  solitary  confinement  under 
pressure,  and  inventing  false  excuses  in  mere  terror. 

The  only  other  circumstance  directly  connected  with  the  State  of 
commission  of  the  crime  was  that  the  garden  of  the  monastery  o**^°"***- 
contained  several  outhouses,  in  some  of  which  were  contained 
a  considerable  quantity  of  hay,  straw,  and  other  fodder  of 
the  same  kind  with  the  few  straws  foimd  on  the  body.  L^o- 
tade  had  access  to  these  places,  and  it  was  suggested  that  he 
enticed  the  girl  into  one  of  them,  and  there  committed  the 
crime.  No  marks  were  found  to  show  that  this  had  been 
done,  though  the  act  of  accusation  observes* — "  these  bams 
appear  predestined  for  a  crime  committed  under  the  con- 
ditions of  that  of  April  15th." 
It  was  also  mentioned  as  a  matter  of  suspicion,  that,  after  Room  m 
the  murder  was  committed,  the  judge  of  instruction  f  asked  ^^  gj^pt 
L^otade  to  show  him  where  he  slept  L^otade  took  him 
to  a  room  behind  one  of  the  large  dormitories.  This  room 
was  so  situated  that  the  judge  of  instruction  thought  that 
he  coidd  not  possibly  have  got  out  at  night  for  the  purpose 
of  disposing  of  the  body.  The  judge  of  instruction  after- 
wards asked  where  he  had  slept  on  the  night  in  question, 
and  L^otade  showed  him  at  once  a  room  on  the  first  floor. 
From  this  room,  which  L^otade  occupied  alone,  he  might  have 
got  out,  and  reached  the  garden  by  opening  two  doors  which 
had  the  same  lock.  It  is  S£dd  in  the  acte  cCaccusatian  that 
a  key  found  in  his  possession  would  open  these  doors.  He 
had  thus  an  opportxmity  of  getting  to  the  garden  if  he 
pleased.  The  change  of  bed  was  made  on  the  17th,  two 
days  after  the  murder ;  an  inquiry  was  made  into  the  reasons 
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for  it  Another  monk^  called  Brother  Luke»  was  moved  into 
the  room  into  which  L^tade  was  moved  on  the  17tk  It 
would  appear  that  the  two  had  previously  slept  each  in 
a  room  by  himself  but  the  reason  given  for  their  being 
removed  into  the  room  behind  the  dormitory  was  that  Brother 
Luke  was  frightened  at  the  crime,  and  did  not  wish  to 
sleep  alone.*  It  was,  indeed,  an  irregularity  to  allow  a  monk 
to  do  so.  Upon  this,  the  acU  d'accuscUitm  remarks  that  it 
is  difficult  to  see  how  a  man  of  Brother  Luke's  age  could  be 
alarmed  by  such  a  crime  as  the  one  conmiitted  on  Cecile 
Combettes,  and  it  adds: — "The  futility  of  these  reasouB 
"  suggests  the  existence  of  more  serious  ones,  which  the 
*^  director  hides  from  justica  We  must  see  in  this  (il 
"/ett^  y  voir)  a  measure  of  internal  discipline,  destined  to  iso- 
"  late  from  the  other  members  of  the  community  a  brother 
"  stained  with  a  double  crima"  One  objection  to  this  is  that 
the  measure  consisted  in  removing  the  person  supposed  to 
be  a  criminal  from  a  room  where  he  slept  alone  in  an 
isolated  situation,  to  a  room  where  he  slept  with  another 
person,  close  to  the  principal  dormitory  of  the  establish- 
ment. The  suggestion  was,  therefore,  not  only  very  harsh, 
but  absurd  and  contradictory. 

This  was  the  case  against  L^otade,  as  it  was  established 
by  other  evidence  than  his  own  statements  on  interrogation ; 
the  principal  items  added  to  it  by  that  process  consisted  of 
diflTerences  between  the  accounts  which  he  gave  at  different 
times  of  the  way  in  which  he  had  spent  his  time  on  the 
morning  in  question.     The  exact  date  of  his  apprehension 
does  not  appear,  but  it  appears  to  have  taken  place  some- 
time in  April,  and  from  that  time  till  his  trial  in  the  follow- 
ing February  he  appears  to  have  been  constantly  examined, 
cross-examined,  and  re-examined,  and  confronted  with  other 
witnesses  always  in  secret.    At  the  trial,  after  the  aete  cTaccu- 
sation  had  been  read,  and  the  President  had  pointed  out  to 
him  the  manner  in  which  it  bore  upon  him,  he  was  again 
cross-examined  at  great  length,t  and  the  argument  for  the 
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prosecution  was  that  he  must  be  guilty  because  his  answers 
on  different  occasions  were  in  some  degree  inconsistent,  and 
because  on  one  or  two  points  he  was  contradicted  by  other 
witnesses.  The  chief  inconsistencies  in  his  answers  related  to 
the  way  in  which  he  disposed  of  his  time  on  the  day  in  ques- 
tion. His  final  account  of  the  matter  was  that  he  went  to  mass 
on  getting  up,  and  came  out  at  eight  or  a  quarter-past  eight ; 
after  mass  he  went  to  the  pensionnat,  and  thence  to  another 
part  of  the  monastery.  He  stayed  there  from  nine  to  htdf-past 
nine,  and  then  breakfasted.  After  this  he  gave  the  pupils  some 
things  which  they  wanted,  and  he  then  finished  a  lettre  de 
conscience  to  his  superior  at  Paris.  He  gave  the  letter  to  the 
director  of  the  establishment  at  about  a  quarter-past  ten,  and 
then  went  through  various  other  occupations,  which  he  enume- 
rated at  length.  A  great  point  made  against  the  prisoner  was  Lettre  de 
that  he  did  not  mention  his  lettre  de  conscience,  the  writing  ^"*^**"^^ 
of  which  took  up  half  an  hour,  from  a  quarter  to  ten  to  a 
quarter-past  ten,  when  he  was  first  examined  on  the  subject, 
and  that  in  all  his  numerous  examinations  he  mentioned  it 
only  once  before  his  trial  A  commission  was  sent  to  Paris  to 
examine  the  superior  to  whom  the  letter  was  addressed,  and 
it  appeared  from  his  evidence,  and  also  from  that  of  the  clerks 
at  the  diligence  office,  that  a  parcel  was  sent  on  the  15th  April 
to  Toulouse  to  the  superior  at  Paris,  that  the  superior  received 
it  in  due  course,  and  that  it  contained  a  letter  from  L^otada* 
To  an  ordinary  understanding  this  would  appear,  as  far  as  it 
went,  to  corroborate  Ltetade's  accoimt.  The  corroboration 
would,  indeed,  be  of  little  importance,  because  it  would  prove 
nothing  as  to  the  time  when  the  letter  was  written,  which  was 
the  important  point;  but  the  President  cross-examined  the 
prisoner  upon  it  with  great  severity,  suggesting  that  notwith- 
standing the  solitary  confii^ement  (le  secret)  in  which  he  had 
been  placed,  he  had  contrived  to  learn  this  fact  from  the 
monks,  and  had  altered  his  evidence  accordingly.  It  would 
seem,  however,  that  the  concert  between  them,  if  there  was 
one,  was  not  complete ;  for  the  director  of  the  establishment^ 
Brother  Irlide,f  said  that  L^otade  gave  him  his  lettre  de  con- 
science about  nine,  after  which  he  sent  him  to  the  infirmary 
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to  wait  upon  a  boy  who  had  the  scarlet  fever.  It  must  he 
observed  that  Ldotade  was  not  contradicted  on  this  matter. 
As  far  as  the  evidence  went  it  confirmed  his  story.  The 
argument  for  the  prosecution  would  seem  to  have  been  that 
the  statement  must  be  false,  because  it  was  not  made  at  once, 
and  that,  if  false,  the  motive  for  the  falsehood  must  have  been 
to  conceal  the  fact  that  the  time  was  really  passed  in  com- 
mitting the  murder. 

Another  point  in  his  interrogatory  related  to  his  shirt 
The  President  read  over  the  interrogatory  of  the  15th  May. 
The  effect  of  it  was  that  he  had  not  changed  his  shirt  on  the 
Saturday ;  that  he  had  given  the  clean  shirt  to  the  monk  who 
managed  the  infirmaiy,  and  that  he  had  pointed  out  to  the 
doctor  who  examined  him  on  the  18th  that  his  shirt  was 
dirty.  The  acU  d! accusation  ^  declares  that  on  all  these  points 
he  was  contradicted,  but  there  was  only  one  contradiction. 
The  doctorf  said  he  had  remarked  that  the  shirt  was  not  dirty, 
but  he  remembered  nothing  about  the  conversation ;  and  the 
infirmaiy  monk  declared  only  that  he  did  not  remember 
receiving  back  the  shirt. 

Another  alleged  contradiction  extracted  by  the  interrogatory 
was,  that  L^otade  said  on  one  occasion  that  a  pair  of  drawers 
he  had  worn  would  be  found  in  his  breeches,  when,  in  fact, 
he  had  them  on.J  He  explained  this  by  saying  that  he  was 
confused  at  the  accusatioa 

L^otade  was  also  interrogated  at  great  length  as  to  whether 
he  had  been  with  Jubrien  in  the  passage  at  the  time  men- 
tioned by  Conte.§  He  positively  denied  it  When  first  he 
was  questioned  on  the  subject,  he  said  he  did  not  recollect 
having  been  there ;  but  when  Conte  described  their  position, 
dress,  &c  circumstantially,  both  L^otade  and  Jubrien  declared 
that  it  was  not  so ;  and  L^otade  added  that  he  had  not  been 
in  the  noviciat  during  the  whole  day. 

Lastly,  on  being  asked  ||  whether  he  had  told  the  brigadier 
of  gendarmerie  that  he  had  made  certain  footmarks  in  the 
monastery  garden,  he  said  he  had  not.  He  was  somewhat 
roughly  cross-examined  about  this ;  but  he  was  right,  and 
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the  President  wrong.  The  ode  d! accusation*  charges  such  a 
conversation,  not  with  the  brigadier,  but  with  one  of  the 
doctors,  Estevenet,  who  said  in  his  evidence.  "  On  seeing 
"  the  footmarks  L^otade  said.  Probably  some  of  our  monks, 
"  with  the  gardener,  have  made  the  footprints."  Leotade 
admitted  that  he  might  have  said  this,  though  on  a  different 
day  from  that  mentioned  at  first  by  the  witness,  and  the 
witness  owned  that  he  might  be  mistaken  as  to  the  day. 
This  shows  at  once  the  harshness  and  inaccuracy  both  of 
the  judge  and  of  the  acte  cP accusation. 

These  were  the  principal  points  in  the  case  against  IA)tada  Summary 
There  were  several  others,  for  some  sort  of  issue  was  raised  or  against 
inference  suggested  upon  almost  every  word  that  he  said,  and  Leotade, 
upon  every  trifling  discrepancy  that  could  be  detected  between 
his  answers  in  any  of  his  numerous  interrogatories.  Assuming 
that  Conte  spoke  the  truth,  and  taking  every  item  of  the 
evidence  to  be  proved  in  a  manner  most  unfavourable  to  him, 
it  appears  to  me  that  there  was  barely  a  case  of  suspicion 
against  him.  The  fact  that  he  saw  the  girl  in  the  passage 
proves  no  more  than  a  possibility  that  he  might  have  com- 
mitted the  crime.  The  marks  and  the  fig-seeds  on  the  shirt 
are  the  strongest  evidence  in  the  case ;  but  the  proof  that  he 
wore  the  shirt  is  altogether  unsatisfactory.  The  incon- 
sistencies, in  his  accoimts  of  the  way  in  which  his  time  was 
passed,  are  trifling  in  the  extrema  The  only  wonder  is  that, 
when  kept  in  solitaiy  confinement  for  many  months,  and  in- 
terrogated every  day,  he  did  not  fall  into  many  more.  Two 
of  his  observations  on  this  subject  are  very  remarkabla  On 
being  closely  pressed  to  give  a  reason  why  he  did  not  mention 
his  lettre  de  conscience  earlier,  he  said,  "  It  is  because  the 
judge  of  instruction  and  the  procureur-general  treated  me 
as  a  man  who  could  not  be  innocent — they  brow-beat  me 
(violentaient),  they  tortured  me;  it  was  not  till  I  came  to  this 
'*  prison  that  I  found  a  judge  and  a  father.  You,  M.  le  Presi- 
"  dent — yes !  you  alone — ^have  not  tormented  me.  The  others 
"  treated  me  as  a  poor  wretch  already  condemned  to  death."  f 
At  the  close  of  the  proceedings,  on  being  asked  whether  he 
wished  to  add  anything  to  his  defence,  L^otsule  observed,}  "  I 

•  P.  33.  t  P.  87.  t  P.  859. 


t< 
it 
it 


442  Tihe  Case  of  the  Monk  Lhtade. 

HU  ac-       c  declare  that  I  have  not  lied  before  jnstica    There  is  nothing 
his  treat-     ''  but  sincerity  in  my  words.    If  there  are  some  contradictions 
mcnL         tt  jj^  jjjy  deposition,  it  is  owing  to  the  solitary  confinement  (fe 
''  secret)  which  I  have  imdergona     Ah !  gentlemen,  if  you 
''  knew  what  solitary  confinement  is  I     Yesterday  I  saw  a 
"  scene  which  pained  me.     I  saw  a  man  who  was  being 
^  brought  out  of  solitary  confinement  to  hear  the  mass — it 
''  was  terrible  1 — he  was  as  thin  as  a  skeleton.    How  he  must 
"  have  suffered!" 
Illustra-  The  President  ridiculed  the  notion  of  these  tortures,  but 

x^^^       his  own  conduct  showed  that  they  were  both  possible  and 
probabla    His  interrogatory  is  full  of  rebukes  and  sneers 
which,  to  a  man  on  trial  for  his  life,  are  most  indeoent.     For 
instance,*  he  asked  Ltotade  if  he  ever  saw  workwomen  at 
Gonte'a     "LMacU.  Not  as  far  as  I  remember.     PresideiU. 
"  Stay.    Tou  already  employ  an  expression  which  indicates 
"  reticence."    So,  again :  "  I  pass  to  your  interrogatory  of  the 
^  3d  May,  and  there  I  find  a  series  of  contradictions  and 
"  reticences."  So,  f"  Brother  Irlide  will  be  examined  directly. 
"  He  will  remember,  he  will  admit,  that  you  have  had  several 
"  communications  with  the  establishment,    and    especially 
"  with  him."     (When  Irlide  was  called  he  was  never  ques- 
tioned on  the  subject)     "You  would  do  better,  perhaps,  to 
''  confess  the  truth."  Again,  Leotade  explained  a  mistake  |  by 
saying  that  he  was  troubled  at  the  accusation.    The  President 
said :  "This  time,  at  all  events,  your  trouble  is  not  referred  to 
"  the  pretended  violence  of  which  you  say  you  were  the  victim. 
•*  That  is  better." 
Judge  of         As  for  the  judge  of  instruction,  his  own  account  of  his 
proceedings  supersedes  all  criticism.     After  §  a  long  exami- 
nation,  the  President  said:   "I  will  now  profit   by  your 
"  presence  here  to  ask  you  whether  you  do  not  think  it 
"  proper  to  teU  us,  in  order  to  throw  as  much  light  as  possible 
"  on  this  debate,  those  facts  which  are  not  introduced  into 
"  precis  verbaux,  but  which  are  not  unimportant  to  judges  ? " 

^*  Judge  of  Instruction.  You  mean  the  impressions  which 
"  have  resulted  from  my  unofficial "  {en  delvors  de  mesfonctians) 
"  conversations  with  the  accused  ?    I  often  went  to  see  the 
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"  accused,  to  persuade  him  to  submit  patiently  to  his  long 
"  detention,  and  also  to  try  to  inspire  him,  as  is  my  duty, 
"  with  the  thought  of  making  sincere  and  complete  con-' 
''  fessions.  I  generally  found  Brother  L^tade  kneeling  in 
"  prayer  in  his  chamber,  and  appearing  so  much  absorbed  in 
''  his  meditations  that  he  did  not  perceive  my  arrival,  and 
''  that  I  was  obliged  to  speak  first  to  get  a  word  fix>m  him. 
"  He  got  up,  and  then  long  conversations  between  us  began. 
"  I  made  every  effort  to  make  him  see  that,  in  a  religious 
"  point  of  view,  the  way  to  expiate  his  crime  was  to  tell  the 
"  whole  truth  to  justice.  One  day  he  said  to  me :  '  Yes,  I 
"  understand ;  and  accordingly,  if  I  had  been  guilty,  I  should 
"  have  already  thrown  myself  at  your  feet'  *  My  God ! '  said 
"  I,  *  you  must  not  exaggerate  your  crime ;  it  is,  no  doubt, 
^'  enormous ;  but  human  justice  takes  eveiything  into  account 
^  Perhaps  they  will  think  that  you  acted  in  one  of  those 
**  movements  of  accidental  fortuitous  passion  when  reason 
"  yields  and  the  will  almost  disappears.  God,  who  appreciates 
'*  all,  will  inspire  your  judges,  and  they  wiU  measure  equitably 
"  the  proportions  of  your  crime.'  He  listened  with  great  at- 
"  tention,  and,  looking  at  me  fixedly,  said :  '  Admit  for  a 
"  moment  .  .  .  but  death.'  '  Well,'  said  I, '  who  knows  that 
"  the  perpetrator  of  the  first  crime  was  the  peipetrator  of  the 
"  second  ?  The  girl  may  have  thrown  herself  down.  The 
"  death  may  have  been  accidental'  He  reflected,  and  then 
"  said,  *  No ;  I  am  not  guilty.*  However,  if  I  must  say  all  I 
''  think,  I  thought,  and  I  stUl  think  Ltotade  was  on  the  point 
"  of  making  a  confession." 

"  President.  What  sense  did  you  attach  to  the  words,  '  but 
death'?" 

" '  Oh,  my  God ! '  I  thought  he  meant  to  say, '  if  they  excuse 
"  the  first  crime,  will  not  they  be  inexorable  for  the  second  !"* 
Upon  this  says  the  report,  ''Liotade  energetically  protests 
against  the  sense  put  on  his  words." 

To  a  mind  accustomed  to  English  notions  of  justice,  these  Obserra- 
artful  attempts  to  entice  the  prisoner  into  a  confession,  mixed,  **®""* 
as  they  are,  with  suggestions  which  are  palpably  false — 
like  that  about  the  girl  having  caused  her  own  death — are 
unworthy,  not  merely  of  an  ofi&cer  of  justice,  but  of  any  man 
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who  has  honour  enough  to  refuse  the  functions  of  the  vilest 
prison-spy.  It  is  viewed  differently  in  France.  The  advocate 
of  the  partie  civile  used  this  incident  as  follows,*  without 
reproof:  "Will  you  appeal,  L^otade,  to  your  demeanour — 
"  to  your  demeanour  before  Dr.  Estevenet,  who  remarked 
"  your  trouble  and  your  incoherent  words,  or  before  the  judge 
"  of  instruction,  when,  pushed  by  remorse,  you  were  on  the 

point  of  confessing  ?    Well,  I  demand  that  confession  from 

you  now.     I  adjure  you  in  the  name  of  all  that  is  most 

sacred ;  I  adjure  you  in  the  name  of  this  family,  in  tears, 
*'  for  whom  I  speak ;  I  adjure  you  in  the  name  of  this  wretched 
"  girl,  on  whom  the  tomb  is  closed ;  I  adjure  you  in  the  name 
"  of  religion,  of  which  you  are  one  of  the  representatives, 
"  speak,  confess,  .  .  . ! " 

"He  is  silent.  He  is  the  criminal  Human  justice  is 
"  about  to  condemn  him,  as  a  prelude  to  the  sentence  of 
*'  Di\dne  justice."  What  would  he  have  said  if  Ltotade  had 
confessed  ? 

L^otade  was  found  guilty,  with  extenuating  circumstances, 
and  sentenced  to  the  galleys  for  life  ;  he  died  there  after  two 
or  three  years'  confinement  It  is  obvious  that,  if  guilty  at  aU, 
he  was  guilty  of  one  of  the  most  cruel  and  treacherous  crimes 
on  record  ;  and  it  is  difficult  not  to  believe  that  the  extenua- 
tion was  rather  in  the  evidence  than  in  the  guilt 

I  have  attempted  to  extract  the  pith  of  this  case  from  the 
long,  intricate,  and  yet  imperfect  report  of  it ;  but  in  order  to 
do  so  I  have  passed  over  a  vast  mass  of  evidence  by  which 
the  case  was  swollen  to  unmanageable  and  almost  unintelli- 
gible proportions.  It  will,  however,  be  necessary  to  give  a 
general  description  of  its  character  in  order  to  show  the  prac- 
tical result  of  doing  without  rules  of  evidence,  and  investi- 
gating to  the  bottom  every  collateral  issue  which  has  any 
relation,  however  remote,  to  the  question  to  be  tried. 

The  case  affords  numerous  illustrations  of  this,  which  it 
would  be  tedious  and  useless  to  describe  in  detail.  A  few 
may  be  referred  to  for  the  sake  of  illustration.  The  ade 
(TacctiscUion  is  divided  into  two  main  parts  ;  one  intended  to 
show  that  the  crime  was  committed  in  the  monastery,  and  the 
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other  intended  to  show  that  it  was  committed  by  Ldotade 
The  first  point  was  dwelt  upon  much  more  fully  than  the 
second.  The  monks  were  of  course  anxious  to  free  themselves 
from  the  charge  that  their  establishment  had  been  the  scene 
of  rape  and  murder,  and  tried  to  find  evidence  by  which  it 
might  be  shown  that  the  crime  was  committed  elsewhera 
With  this  object  they  made  inquiries  amongst  the  other  per- 
sons who  had  been  in  the  corridor  when  Conte  and  his  two 
servants  arrived.  It  appeared  that  some  yoimg  men  were  at 
that  very  time  in  the  parlour  which  opened  out  of  the  corri- 
dor ;  and  shortly  after  the  arrest  of  Leotade  "  a  deposition," 
says  the  dcte  daccuRotion*  " which  tended  to  give  a  different 
direction  to  the  procedure  had  been  announced  through  the 
newspapers."  It  was  said  in  effect  that  a  lad  of  the  name 
of  Vidal,  who  was  one  of  the  party,  had  seen  the  girl  going 
towards  the  door  to  go  out.  This  was  a  mere  newspaper 
paragraph.  It  did  not  even  appear  that  the  monks  were  in 
any  way  connected  with  it,  but  "  the  judge  of  instruction  pre- 
"  pared  to  receive  this  deposition  and  to  provide  means  for 
"  checking  it." 

Vidal  and  Rudel  were  accordingly  examined,  and  it  appeared  Examina- 
from  their  account  that  they  had  been  sent  for  by  the  director  vidal  and 
of  the  monastery,  to  see  whether  they  could  prove  that  the  ^^^^^ 
girl  had  left  it.  Both  of  them  said  at  first  that  they  had  not 
seen  the  girl  go  out ;  but  on  a  second  visit  to  the  monastery, 
and  on  being  shown  the  place,  Vidal  "  thought  that  he  could 
"  remember  that  he  seemed  to  have  seen  the  girl  pass  behind 
"  him,  though  he  could  not  say  he  had  seen  her  go  out,  as  at 
"  the  moment  he  had  his  back  towards  the  street."  Rudel, 
three  novices,  Navarre,  Laphien,  and  Janissien,  and  the  porter, 
who  were  all  with  Vidal  at  the  time,  are  said  in  the  acte  dlacmr- 
sation  to  have  said  that  they  had  not  seen  the  girLf  The  acte 
cd accusation  accordingly  declares  that  "  the  Court  has  not  hesi- 
"  tated  to  declare  that  Vidal*s  deposition  is  unworthy  of  credit." 
Instead  of  leaving  it  to  the  prisoner  to  call  him  if  he  thought 
fit,  he  was  called  by  the  prosecution  for  the  purpose  appai'ently 
of  being  contradicted.  His  first  observation  on  giving  his 
evidence}  was:  "When  I  was  called  before  the  judge  of 
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"  instruction  I  said  that  I  thought  I  had  seen  this  young  girl 
"  in  the  neighbourhood,  but  some  days  afterwards  I  saw  and 
"  was  persuaded  that  that  was  impossible.*'  This  of  course 
destroyed  any  value  which  his  evidence  might  have  had  in 
favour  of  the  prisoner,  but  this  was  far  firom  satisfying  the 
prosecution.  They  went  at  length  into  the  question  how  he 
came  to  say  that  he  thought  he  had  seen  the  girL  He  then 
said  that  the  monks  had  succeeded  in  persuading  him  that 
he  had  really  seen  her,  and  that  they  held  a  sort  of  rehearsal 
in  which  the  persons  who  had  been  present  were  put  in  the 
positions  which  they  had  occupied  in  the  corridor,  and  dis- 
cussed the  evidence  which  they  were  to  give.  They  after- 
wards went  up-stairs  into  another  part  of  the  convent,  and 
there  consulted  on  it  further.  Vidal  declared  that  he  allowed 
himself  at  these  conferences  to  be  persuaded  into  saying  that 
he  thought  he  had  seen  the  girl  go  out^  though  he  also  stated 
that  he  said  he  thought  he  had  seen  her  in  the  first  instance, 
and  before  any  persuasion  at  alL 

This  was  represented  on  the  part  of  the  prosecution  as 
organized  perjury,  and  every  effort  was  made  to  make  Vidal's 
evidence  go  to  that  length.  For  instance,  the  President  said  :* 
"  Did  not  they  reason  like  this — did  not  they  say,  '  The  giii 
"  must  have  passed  at  this  instant,  and  you  will  say  that  you 
"  saw  her  slip  out  as  the  chaplain  entered ;'  and  did  not  tJiey 
"  add,  *  that  will  agree  perfectly  with  the  deposition  of  Made- 
"  leine  Sabatier,  who  will  say  that  she  met  the  girl  near  la 
''  Moulinade.' " 

"  Vidal,  No,  sir  ;  Madeleine  Sabatier  was  not  mentioned. 

"  President  Well,  but  as  to  the  rest,  did  not  they  reason  in 
"  this  way  ? 

"  Vidal.  They  asked  me  if  I  had  seen  the  girl  go  out,  and 
"  I  said  it  seemed  so  to  me. 

"  President,  That  is  to  please  them  (par  complaisance)  you 
*'  said  you  would  say  that  it  seemed  so  ? 

"  Vidal.  Ko.     I  had  already  said  that  it  did  seem  so  to 


me." 


irlide  and       The  two  directors,  Irlide  and  Floride,  were  also  examined 
^''"^*-      upon  this  point.    They  both  admitted  that  they  had  talked 
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over  the  matter  with  Vidal,  but  declared*  that  Vidal  positively 
asserted  that  he  had  seen  the  girl  go  out,  and  that  they  told 
him  to  tell  the  truth.  There  was,  however,  a  contradiction 
between  Vidal  and  Floride  as  to  the  place  where  the  conver- 
sation took  place ;  Vidal  said  it  was  in  a  place  called  the 
Procure,  Floride  at  first  denied  it,  but  another  monk  con- 
firming Vidal,  he  admitted  that  it  might  have  been  scf 

The  other  persons  present  in  the  corridor  said  that  the  chap-  Pcrsoiw 
lain  came  in  while  they  were  talking,  and  in  this  the  chaplain  to  SJi^r-"* 
some  extent  confirmed  them,  and  three  of  them  swore  that  they  "dor. 
saw  something  or  some  one  pass  by  the  door,  as  the  chaplain 
came  in.  The  porter  %  said  that  after  Conte  came  in,  he  let 
out  the  servant  Marion,  that  he  then  went  up  with  Conte  to 
the  director,  that  on  coming  down  again  he  saw  several  monks 
in  the  passage,  but  he  did  not  observe  whether  or  not  the  girl 
was  there,  and  that  he  afterwards  opened  the  door  for  the 
chaplaia  From  the  way  in  which  his  evidence  was  given,  it 
is  difficult  to  state  shortly  its  efTect,  but  the  general  result  of 
it  was  that  he  wished  to  show  that  the  girl  might  have  left 
the  convent  without  his  seeing  her,  whilst  the  President  cros&- 
examined  him  with  great  strictness  and  asperity,  to  show  that 
he  must  have  seen  her  if  she  had  left  it.  Jubrien,  whom 
Conte  said  he  saw  with  L^otade,  was  examined  at  great  length 
and  with  frequent  rebukes.  He  asserted  that  he  was  not 
with  L^otade  at  the  time  and  place  mentioned,  but  he  appears 
to  have  replied  to  almost  every  other  question  on  the  subject, 
that  he  did  not  remember  or  could  not  telL  The  report  is 
considerably  abridged,  but  it  indicates  that  Jubrien's  de- 
position ran  into  a  sort  of  argument  between  himself  the 
prisoner,  the  President,  and  the  Procurenr  G^n^ral,  of  which 
it  is  difficult  to  form  any  distinct  notion. 

From  the  way  in  which  the  whole  of  this  evidence  was  Ra«»rl^ 

*'  onarrange- 

taken,  it  was  put  before  the  jury  in  an  inverted  order,  and  a  mcnt  of 
great  part  of  it  was  utterly  irrelevant.    The  question  was  *^d^**- 
whether  L^otade  had  murdered  the  girl  in  the  convent.     If 
Vidal  could  prove  that  she  left  it,  the  case  was  at  an  end. 
His  first  answer  showed  that  he  could  not  prove  that,  and  it 
also  showed  that  he  was  either  too  weak  or  too  false  to  be 
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trusted  at  all,  because  it  contradicted  his  previous  deposition. 
To  show  that  he  had  been  tampered  with,  was  altogether  un- 
important even  if  it  were  true,  for  L^otade  was  in  prison 
and  could  not   tamper  with  him,  and  he  could  not  be  re- 
sponsible for  the  indiscretion  or  even  for  the  dishonesty  of 
unwise  partisans.     There  was,  however,  no  evidence  of  any 
subornation  except  Vidal  s  own  statement,  and  as  the  case  for 
the  prosecution  was  that   he  was  weak  and  dishonesty  his 
statement  was  worth  nothing.  It  was  contradictory  to  say,  that 
when  it  made  against  the  prisoner  it  was  valid,  and  when  it 
made  in  his  favour  it  was  worthless.     The  other  witnesses^ 
no  doubt,  gave  their  evidence  in  an  unsatisfactory  way ;  and 
if  they  had  been  called  by  the  prisoner  to  prove  his  innocence 
by  establishing  the  fact  that  the  girl  had  left  the  convent^  the 
degree  of  credit  to  which  they  would  have  been  entitled 
would  have  been  very  questionable ;  but  to  argue  that  their 
disingenuous  way  of  afl&rming  that  the  girl  did  leave  the 
convent,  amounted  to  proof  that  she  did  not  leave  it,  was 
equivalent  to  affirming  that  if  the  partisans  of  an  accused 
person  are  indiscreet  or  fraudulent,  he  must  be  guilty.     The 
fair  result  of  the  whole  controversy  seems  to  be,  that  it  was 
not  proved  on  the  one  hand  that  the  girl  did  leave  the  con- 
vent, and  that  it  was  not  proved  on  the  other  that  she  could 
not  have  left  it  unnoticed,  though  it  does  not  seem  probable 
that  she  could. 
Manner  in       The  intricacy  and  clumsiness  of  the  way  in  which   the 
dence  was   evidence  was  given,  is  indescribable.  Vidal  was  recalled  seven 
given.         times,  and  was  constantly  confronted  with  the  other  witnesses, 
when  warm  disputes  and  contradictions  took  place.     Every 
Evrardand  sort  of  gossip  was  introduced  into  the  evidence.   For  instance, 
^*^*^'         a  witness,  Evrard,  said  that  Vidal  had  told  him  that  he  had 
seen  the  girl  talking  to  two  monks.     Vidal  on  being  asked, 
said,  he  had  not  seen  anything  of  the  sort,  nor  had  he  said 
so.*    Evrard  maintained  that  he  had.     Vidal  declared  that 
Evrard  had  retracted   his  statement   on   another   occasion. 
Evrard  owned  that  he  had  retracted  because  one  Lambert  had 
threatened  him,  but  declared  that,  notwithstanding  this,  it 
was  true,  and  that  Vidal  had  told  the  same  story  to  the 
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Procureur  du  Roi  at  Lavaur.  Hereupon  the  Procureur  dw 
Roi  of  Lavaur*  was  sent  for.  He  said  that  Evrard  had  told 
him  that  Vidal  had  said  that  he  had  seen  the  girl  speak  to 
two  monks,  and  one  of  them  make  a  sign  to  her,  that 
Evrard  came  back  next  day,  and  said  that  his  evidence  was 
all  false ;  that  he  returned  in  the  evening  and  said  it  was 
true,  and  the  retractation  false,  and  that  Lambert  had 
threatened  him,  HereuiK)n  the  Procureur  sent  for  Lambert, 
who  said  Evrard  was  a  liar.  Lastly,  upon  being  asked 
whether  or  not  he  thought  Vidal  had  said  what  Evrard  said 
he  said,  the  Procureur  answered,  "  I  do  not  know  what  to 
think,"  on  which  the  President  answered,  "  No  more  do  I." 
This  is  a  good  instance  of  the  labyrinths  of  contradictions 
and  nonsense,  which  have  to  be  explored  if  every  question  is 
discussed  which  is  in  any  way  connected  with  the  main  point 
at  issue. 

I  will  mention  one  more  illustration  of  the  same  thing.  Conte's 
Conte,  upon  whose  assertion  that  he  had  seen  Ldotade  ij^^*^""*' 
in  the  passage  all  this  mass  of  evidence  was  founded,  was 
himself  suspected,  and  the  prosecution  at  once  "  explored  his 
whole  life  with  the  greatest  care."  -f*  They  found  out  that 
seven  years  before  he  had  seduced  his  wife's  sister,  and  a 
bookseller  named  Alazar,J  to  whom  she  was  engaged,  was 
called  to  prove  that  he  had  broken  oflF  his  engagement  in 
consequence,  and  to  produce  a  letter  from  her  (she  had  been 
dead  six  years),  excusing  her  conduct  Hereupon  Conte 
wished  to  give  his  version  of  the  affair,  but  the  President  at 
last  interfered.  "Man  Dieu  !*'  he  exclaimed.  "  Ou  cela  nous 
"  menerort'Uy  The  question  should  have  been  asked  long 
before. 

The  evidence  of  Madeleine  Sabatier,  already  alluded  to,  was  Madeleine 
another  instance  of  one  of  these  incidents  as  the  French  call  ^*  ^^^^^' 
them.  Early  in  the  proceedings,  and  long  before  the  trial,  she 
declared  that  on  a  day  in  April — she  could  not  say  wliich  day, 
but  she  thought  the  8th  or  9th  (i  e.  a  week  before  the  murder) 
— she  had  seen  the  deceased  standing  at  a  window  in  a  house 
not  far  from  the  cemetery.  "  It  might  be  questioned,"  says 
the  ade  d^acacsation,  "whether  the  day  when  Sabatier  said 
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"  she  saw  Cecile  was  the  15th,"  which  is  certainly  trae,  as  she 
said  herself  sb©  thought  it  wad  the  9th;    "but  other  facts, 
still  more  peremptory  demonstrate  the  lie  of  the  witnesa" 
There  is  a  wonderful  refinement  of  harshness  in  arguing  that 
a  witness  must  have  been  suborned  to  commit  perjury,  because 
something  which  she  did  not  say  might  have  been  of  use  to 
the  prisoner,  and  would  have  been  a  lie  if  she  had  said  it. 
The  ade  then  proceeds  to  prove  that  Sabatier^s  story  was  alto- 
gether false,  if  it  asserted  that  the  girl  had  been  seen  at  the  place 
mentioned  on  the  15th,  and  in  a  particular  dress,  &c.     Under 
these  circumstances  the  natural  course  would  have  been  to 
leave  this  woman  and  her  story  out  of  the  case,  or  to  aUow 
the  prisoner  to  call  her,  if  he  thought  proper ;  but  it  appears 
to  have  been  considered  that,  if  she  were  called  for  the  pur- 
pose 01  being  contradicted,  the  exposure  of  her  fedsehood  would 
raise  a  presumption  that  she  had  been  suborned  by  persons  who 
were  aware  of  Leotade's  guilt.     She  was  called  accordingly, 
and  repeated  her  deposition,  which  was  then  contradicted  by 
six  other  witnesses,  some  of  whom  got  into  supplementary 
contradictions  amongst  themselves.    Sabatier  was  committ^ 
on  the  spot  for  perjury.* 
Evidence        Another  large  division  of  the  evidence  had  reference  to  cer- 
as  to  foot-    tain  footmarks  discovered  by  the  brigadier  of  the  gendarmerie 
in  the  monastery  garden.    A  monk  called  Laurien,  the  gar- 
dener, said  he  had  made  them;   and  the  brigadier  a^j^d  he 
contradicted  each  other  as  to  the  circumstances  of  a  conversa- 
tion between  them  on  the  subject    As  Ixiotade  had  nothing 
whatever  to  do  with  the  conversation,  and  as  no  attempt  was 
made  to  connect  him  with  the  footmarks  (except  to  the  ex- 
tent already  mentioned),!  this  was  altogether  irrelevant.     It 
might  have  some  tendency  to  show  that  one  of  the  monks 
wanted  to  make  evidence  in  favour  of  his  convent^  but  it  had 
no  tendency  to  show  the  prisoner's  guilt    Laurien,  however, 
was  committed  to  prison  for  perjury,  and  strong  remarks  were 
made  on  him.     It  is  impossible  not  to  see  that  the  arrest  of 
two  witnesses  favourable  to  the  prisoner  on  the  ground  of 
perjury,  simply  because  their  evidence  was  contradicted  by 
other  witnesses,  must  have  prejudiced  the  case  for  the  pri- 
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8oner  fearftilly,  and  terrified  every  witness  whose  evidence 
was  favourable  to  him.  The  effect  of  this  was  obvious  in 
Vidal's  case.  Whenever  he  seemed  disposed  to  say  that  he 
thought  the  girl  had  left  the  convent  he  was  threatened  with 
arrest,  and  when  so  threatened  he  immediately  became  con- 
fused and  indistinct 

A  single  illustration  will  show  the  brutal  ferocity  with 
which  witnesses  are  liable  to  be  used  if  their  evidence  is 
unwelcome  to  the  authorities.  A  man  named  Lassus,*  having 
given  evidence  to  prove  an  alibi  for  L^otade,  the  Procureur- 
04n4ral  made  the  following  observation  on  him : — "  To  com- 
plete your  edification,  gentlemen  of  the  jury,  as  to  this 
witness,  we  think  we  ought  to  read  you  a  letter  from  his 
"  father,  which  will  enable  you  to  judge  of  his  morality.  The 
"  presence  of  this  witness  at  the  trial  is  the  height  of  im- 
morality: it  proves  that  not  merely  have  they  abused 
religion,  but  they  have  gone  so  far  as  to  practise  with  vice. 
"  To  produce  such  evidence  is  the  last  degree  of  depravity 
"  and  baseness.**  This  appears  to  have  roused  at  last  the 
counsel  for  the  prisoner,  who  began :  ''  If  such  anathemas  as 

"  these  are  kept  for  all  the  prisoner's  witnesses "*    The 

President,  however,  interrupting  him,  observed:  "In  con- 
*'  science  this  witness  deserves  what  he  has  got." 

A  third  series  of  witnesses  was  produced  to  rebut  the 
possible  suggestion  that  Conte  had  committed  the  crime  by 
establishing  an  alibi  on  his  part  There  appears  to  have 
been  no  reason  to  suppose  he  did  commit  it,  except  the 
suspicion  which  crossed  the  mind  of  the  authorities  in  the 
first  instance. 

Many  other  witnesses  were  called  to  give  an  account  of  all  irrelevant 
sorts  of  rumours,  conjectures,  and  mcidents,  which  appear  to 
have  no  connexion  with  the  subject  For  instance,  Bazergue,t 
a  trunk-maker,  declared  that,  when  he  heard  that  the  girl  was 
missing  in  the  convent,  he  told  his  informant  that  if  Cecile 
had  entered  the  monastery,  she  would  not  leave  it  alive.  "  I 
"  had,"  he  said,  "  a  sort  of  presentiment ;  and  I  added  that, 
"  if  she  had  remained,  their  interest  alone  would  be  enough 
**  to  prevent  her  from  being  allowed  to  leave  it  alive." 
"  This,"  said  the  President,  "  may  be  called  a  rather  prophetic 
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''  appreciation  if  the  fact  is  trae."  MnTaive,*  a  painter^  said  that 
on  the  20th  April  a  man  bought  some  rose-coloured  paint  of 
him,  burned  his  face  with  a  lucifer  match,  and  nibbed  the 
paint  on  it,  so  as  to  disguise  himself  *'  J'ai  mon  idie!'  8^d 
the  witness,  "  he  was  a  monk  in  disguise."  f  M.  Guilbert,  who 
had  kept  a  journal  for  twenty-nine  years  of  everything  that 
occurred  in  Toulouse,  produced  it  in  court,  and  read  an  entry 
to  the  eflfect  that  the  body  of  a  yoimg  girl  had  been  found, 
and  that  there  were  many  rumours  on  the  subject^  Another 
witness  saw  some  cabbages  trampled  on  in  a  garden. 
Witnesses  A  number  of  witnesses  for  the  defence  were  called,  of 
fence*  "  whom  some  proved  an  alibi  on  behalf  of  I^otade,  and  others 
on  behalf  of  Jubrien.  The  evidence  as  to  L^otade  was  that 
he  was  engaged  elsewhere  in  the  convent  at  the  time  when 
Conte  said  he  saw  him  in  the  corridor.  The  evidence  as  to 
Jubrien  was,  that  he  went  from  the  corridor  to  the  stable  to 
sell  a  horse  to  a  man  named  Bouhours,  who  was  accompanied 
by  Saligner.  Bouhours  declaring  that  he  had  seen  Yidal  and 
Budel,  who  declared  that  they  had  not  seen  him,  he  was  im- 
mediately arrested.§  This  part  of  the  evidence  is  given  in 
such  an  unsatisfactory  manner  in  the  report  that  it  is  difficult 
to  make  much  out  of  it.  It  appears,  ||  however,  that  Jubrien 
himself  never  mentioned  the  sale  of  the  horse,  and  that  he 
had  declared  that  he  had  never  been  in  the  stable  at  all. 

I  do  not  pretend  to  have  stated  the  whole  of  the  evidence 
in  this  case.  It  would  be  almost  impossible,  and  altc^ther 
unimportant  to  do  so ;  but  this  account  of  the  trial  is  correct, 
as  far  as  it  goes,  and  is  sufficiently  complete  to  give  some 
notion  of  the  practical  working  of  the  French  system  of  cri- 
minal procedure. 
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THE  AFFAIR  OF  ST.  CYR* 

In  June,  1860,  Jean  Joanon,  Antoine  Dechamps,  and  Jean-  Outline  of 
Francois  Chretien,  were  tried  at  Lyons  for  the  murder  of  ^^  *^*^' 
Marie  Desfarges ;  the  murder  and  rape  of  her  daughter-in-law, 
Jeanne  Marie  Gayet,  and  her  granddaughter,  Pierrette  Gayet ; 
and  the  robbery  of  the  house  in  which  the  murders  and  rapes 
were  committed.  The  wives  of  Dechamps  and  Chretien  were 
tried  at  the  same  time  for  receiving  the  goods  stolen  from  the 
house.  The  trial  began  on  the  7th  June,  and  on  the  12th 
it  w^as  adjourned  till  the  following  session,  which  began  on 
the  10th  July,  On  the  15th  July,  it  ended  in  the  conviction 
of  Joanon,  Dechamps  and  Chretien,  all  of  whom  were  con- 
demned to  death,  and  executed  in  pursuance  of  their  sentence. 
Chretien's  wife  was  convicted  of  receiving,  and  sentenced  to 
six  years*  "  reclusion,"  and  Dechamps'  wife  was  acquitted. 
The  circumstances  were  as  foUows  : — 

Marie  Desfarges,  an  old  woman  of  seventy,  lived  with  her  The  Gayet 
daughter,  Madame  Gayet,  aged  thirty-eight,  and  her  grand-  ^^qJ^ 
daughter,  Pierrette   Gayet,  aged  thirteen  years   and  three  of  the  bo. 
months,  in  a  house  belonging  to  Madame  Gayet,  at  St.  Cyr- 
au-Mont-d'Or,  near  Lyons.   The  family  owned  property  worth 
upwards  of  64,000  francs,  besides  jewellery  and  ready  money, 
liey  lived  alone,  and  had  no  domestic  servant,  employing 
labourers  to  cultivate  their  land.     On  the  15th  October,  1859, 
their  house  was  shut  up  all  day.     On  the  16th,  it  was  still 
shut,  and  Benet,  a  neighbour,  being  alarmed,  looked  in  at  the 
bedroom  window.    The  beds  were  made,  but  the  boxes  were 

*  The  authority  quoted  is  a  report  of  the  trials  published  at  Lyons  in  1860, 
and  apparently  edited  by  M,  Grand,  an  advocate.  It  is  in  two  parts, 
separately  paged,  and  referred  to  as  I.  and  II. 
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open,  and  the  room  in  great  disorder.  On  going  downstairs, 
the  three  women  were  found  lying  dead  on  the  kitchen-floor. 
The  grandmother  had  her  legs  crossed  The  mother  and 
daughter  had  their  legs  open.  The  grandmother  had  contused 
wounds  on  her  head  which  had  broken  the  skull,  and  one  of 
which  formed  a  hole  through  which  a  person  could  put  his 
finger  into  the  brain:  besides  this,  her  throat  had  been 
chopped,  apparently  with  a  hatchet.  The  mother  was  stabbed 
to  the  heart,  and  had  a  second  stab  on  the  right  breast.  She 
had  also  an  injury  which  had  parted  the  temporal  axtery 
in  firont  of  the  right  ear,  and  bruises  on  the  arm.  On  her 
throat  were  marks  of  strangulation,  such  as  might  have  been 
made  by  a  knee.  The  daughter  had  a  contused  wound  cm 
her  thumb,  and  a  stab  to  the  heart,  which  might  ha^e  been 
produced  by  the  same  instrument  as  that  which  had  been 
used  against  her  mother.  The  bodies  of  the  mother  and 
daughter  showed  marks  of  rape.  There  were  two  wooden 
vessels  near  the  bodies  which  contained  bloody  water,  as  if 
the  murderers  had  washed  their  handa  The  house  had  be^ 
plundered.* 
Relations        Qf  the   three  prisoners,  Dechamps   and   Chretien    were 

ofthepn-        ,     .  ^    ,  J^^        .      , 

soners  to  relations  of  the  murdered  women.  Chretien  s  mother-in-law 
the  Gayets.  ^^^  ^^  paternal  aunt  of  Madame  Grayet,  and  Chretien  acted 
as  her  agent  and  trustee  {maTidataire),  Dechamps  ia  stated 
to  have  claimed  an  interest  in  the  inheritance ;  it  does  not 
appear  in  what  capacity.  Joanon  was  no  relation  to  any  of 
them,  but  he  had  been  in  the  employment  of  Madame  Grayet 
as  a  labourer,  and  had  some  years  before  made  her  an  offer 
of  marriage.  Madame  Bouchard,  who  made  the  offer  for  hiTn^ 
said  that  Madame  Gayet  refused,  "  saying  that  she  did  not 
"  wish  to  unite  herself  with  the  family  of  Joanon,  and  that  she 
"  thought  Joanon  himself  idle,  drunken,  and  gluttonous.''^  It 
appears,  however,  that  Madame  Bouchard  did  not  consider  the 
refusal  final,  as  she  told  Joanon  that  the  marriage  might  come 
about  after  alL  It  also  appeared  that  he  continued  in  the 
service  of  Madame  Gayet,  as  his  advocate  stated,  for  as  much 
as  two  years.}  The  acU  cTaccusation  says  that,  after  the 
refusal,  his  mistresses  sought  an  opportunity  of  discharging 

♦  Ade  cCaceuaation,  I.  14.  t  II.  54.  *  TI.  120. 


The  Affair  of  St.  Cyr.  455 

liim  ;♦  but  this  is  not  intelligible,  for  they  might  have  done 
so  at  any  moment  without  giving  a  reason. 

A  good  deal  of  evidence  was  given  to  prove  that,  in  con-  Evidence 
sequence  of  Madame  Gayet's  refusal,  Joanon  had  expressed  2l^\'^* 
ill-will  towards  her,  that  she  and  her  daughter  had  expressed  Joanon. 
terror  of  him,  and  that  his  general  character  was  bad.  None 
of  it,  however,  was  very  pointed.  The  principal  evidence  as 
to  Joanon's  expressions  was,  that  he  said  to  a  woman  named 
Lhopital,  "  These  women  make  a  god  of  their  money ;  but  no 
one  knows  what  may  happen  to  women  living  alona"  f  This 
was  seven  months  before  the  crime.  He  told  a  man  named 
I^mard,  about  eighteen  months  before  the  crime,  that  he  had 
taken  liberties  with  Madame  Gayet,  of  whom  he  used  a  coarse 
expression^  but  that  she  resisted  him  ;  §  and  he  said  something 
of  the  same  sort  to  Madame  Lauras. ||  He  also  said  to  Berthaud, 
*'  I  made  an  offer  of  marriage  to  the  widow  Gayet,  she  refused ; 
*'  but  she  shall  repent  it,"  using  an  oath.  ^  A  woman  named 
Delorme  came  into  Madame  Gayet's  house  four  years  before 
the  crime.  She  found  her  crying,  and  her  cap  in  some  dis- 
order. She  made  a  sign  for  her  to  stay  when  she  was  about 
to  leava**  All  this  comes  to  next  to  nothing.  The  evidence 
that  the  Gayets  went  in  fear  of  Joanon,  is  thus  described  in 
the  acte  cCaccusatum :  ^*  The  Gayets  were  under  no  illusion  as 
to  the  bad  disposition  of  Joanon  towards  them.  Timid, 
and  knowing  that  the  man  was  capable  of  everything,  they 
hardly  dared  to  allow  their  most  intimaie  friends  to  have  a 
glimpse  of  their  mupidons,  Pierrette,  being  less  reserved, 
mentioned  them  to  several  persons."tt  It  was  very  hard  on 
the  pnsoner  to  make  even  the  silence  of  the  murdered  women 
evidence  against  him  by  this  ingenious  suggestion. 

There  was  little  proof  that  Madame  Gayet  ever  complained  Stttemenu 
of  him.    One  witness,  Ducharme,  said  that,  eight  days  before  Q^yct  a^^ 
the  crime,  she  told  him  of  her  vexations  at  Joanon's  nocturnal  ^«'  daugh- 
visits  and  annoyances,  and  added,  that  ,he  advised  her  to 
apply  to  the  mayor  or  the  police.t}    The   President  also 
said,  in  Joanon's  interrogatory,   that  Madame  Gayet  had 
complained  to  the  Mayor  of  the  Conmiime  of  his  annoying 
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her  *  The  mayor  himself,  however,  said  that  when  she  was 
at  his  office  on  other  business  she  was  going  to  talk  about 
Joanon,  but  had  said  only  U  m'ennuie,  when  the  conversa- 
tion was  interrupteAf  The  girl  Pierrette  had  made  some 
complainta  She  told  one  witness  that  Joanon  climbed  over 
their  walls  and  frightened  them  all,  except  her  mother.  It 
so  happened  that  this  witness  was  for  once  asked  a  question 
in  the  nature  of  cross-examination  :  "  Was  it  a  serious  alarm, 
or  merely  something  vague,  that  Pierrette  expressed  ?"  "  Not 
precisely"  {i.e.  not  precisely  serious),  "  she  said,  only  that  they 
"  feared  to  be  assassinated  some  day,  without  referring  these 
"  fears  to  Joanon.  However,  they  were  afraid  of  him,"  J  This 
shows  the  real  value  of  gossip  of  this  sort.  Pierrette  told 
another  witness,  Dupont,  that  they  were  afraid  of  being 
murdered.§  A  girl  called  Marie  Vignat>  who  was  intimate 
with  Pierrette,  said  that  Pierrette  told  her  also  that  she  was 
afraid  of  being  assassinated.||  ''  The  evening  before  the  crime, 
I  said  to  her.  Good-bye  till  to-morrow.  She  answered.  We 
cannot  answer  for  to-morrow.  You  sometimes  come  to  see 
"  us  in  the  evening,  ixit  you  had  better  come  in  the  morning 
"  — at  least,  you  would  give  the  alarm  if  we  were  murdered." 
She  does  not  appear  to  have  said  that  she  feared  Joanon 
would  murder  them ;  but  she  spoke  strongly  against  him  to 
Marie  Vignat  She  said :  "  It  is  said  you  are  going  to  many 
"  Joanon.  You  had  better  jump  into  the  Saone  with  a  stone 
"  roimd  your  neck.  He  is  a  man  to  be  feared.  My  mother 
"  and  I  are  afraid  of  him,  and  we  would  not  for  all  the  world 
"  meet  him  in  a  road."  ^ 
Notevi-  None  of  this  evidence  could  have  been  given  in  an 
cording  To   English  court;  but  it  would,  perhaps,  be  going  too  far  to 

m?es  Ob.  ^^^  ^^^^  ^^  ought  to  have  no  weight  at  alL  The  fact 
servations,  that  people  are  on  bad  terms  may  be  proved  quite  as  well, 
and  generally  better,  by  what  each  says  of  the 'other  in 
his  absence,  than  by  what  they  say  in  each  other^s  presence. 
It  goes,  however,  a  very  little  way  towards  showing  the 
probability  that  a  crime  wiU  be  committed.  It  was  clear 
that  Pierrette  Gayet  disliked  and  feared  Joanon ;  but  it  does 
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not  follow  that  he  had  given  her  reasonable  grounds  for  fear. 
If  she  disliked  him,  and  knew  that  he  wanted  to  marry  her 
mother,  her  language  would  be  natural  enough.  Her  fears 
of  assassination  in  general,  prove  little  more  than  timidity, 
not  unnatural  in  a  girl  living  alone  with  her  mother  and 
grandmother. 

The  consequence  of  these  circumstances  is  thus  described  Joafons'^ 
in  the  acte  (Taccttsatuyn: — "After  the  16th  October"  (the  Evidence 
date  of  the  discovery  of  the  bodies),  "public  opinion  pro-  chMucteif 
nounced  violently  against  Joanon.  He  had  fixed  himself 
at  St.  Cyr  for  some  years.  His  house  is  hardly  two  hundred 
"  paces  from  that  of  the  Gayets.  Though  the  eldest  son  of  a 
"  family  in  easy  circumstances,  Joanon  seems  to  have  been, 
"  so  to  speak,  repudiated  by  his  relations.  His  maternal 
"  grandfather,  in  excluding  him  from  the  inheritance  by  his 
"  holograph  will,  dated  February  21,  1857,  inflicted  on  him  a 
sort  of  curse,  in  these  words :  *  I  give  and  I  leave  to  my 
grandson  Joanny  Joanon,  the  eldest  boy,  the  sum  of  ten 
"  francs  for  the  whole  of  his  legacy,  because  he  has  behaved 
"  very  ilL*  Signalized  by  the  -witnesses  as  a  man  without 
"  morality,  of  a  sombre,  false  and  wicked  character,  Joanon 
"  lived  in  isolatioaf  The  principal  witnesses  to  this  efiect 
were  the  mayor  and  the  juge  de  paix.  The  mayor  said  at 
the  first  hearing,  Joanon  "  was  feared,  and  little  liked.  ..." 
"  I  never,  however,  heard  that  he  was  debauched"  }  At  the 
adjourned  hearing,  however,  he  spoke  very  differently.  "Pr. 
"  Give  us  some  information  as  to  Joanon's  morality?  A.  It 
"  was  very  bad  at  St.  Cyr.  Twice  I  heard  of  follies  (niai- 
"  series)  which  ended  before  the  juge  de  paix.  He  went  with 
"  idiot  girls  and  women  of  bad  character."  §  The  jtLge  de 
paix  gave  him  a  very  bad  character.  "  He  owed  five  francs 
"  to  the  garde  champitre,  and  refused  to  pay  them ;  he  stole 
"  luzem ;  either  from  avarice,  or  cupidity,  or  bad  faith, 
''  he  contested  a  debt  of  fifty  francs  to  his  baker.  I  know 
"  he  was  debauched,  and  reputed  to  be  connected  with 
"  women  of  bad  character."  He  also  referred  to  the  idiot 
girls.     When  Joanon  was  asked  what  he  said  to  this,  he 
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replied,  *'  The  jugt  de  paix  has  lidtened  to  the  scandal  {Us 
**  mauvaises  lanfftt£s)  of  St.  Cyr"  ♦ — ^a  sensible  remark. 

T  have  given  this  part  of  the  evidence  in  detail,  because  it 
shows  what  sort  of  matter  is  excluded  by  the  operation  of  our 
own  rules  of  evidence* 
joftnon*s  On  the  19th  October,  Joanon  was  called  as  a  witness,  and 
J^^^°^  examined  as  to  where  he  had  been  at  the  time  of  the  crime, 
when  "  like  many  others."  He  said  first  that  he  had  come  to  his 
witness!*^  owu  house  at  8'30  P.M.,  and  that  he  had  then  gone  to  a 
baker's.  He  went  next  day  to  the  baker,  Pionchon,  and 
asked  him  to  say  that  he  had  bought  his  bread  that  evening; 
and  had  passed  the  evening  with  himf  This  was  Ronchon's 
account  at  the  trial,  which  differed  to  some  extent  from  what 
he  had  said  previously.  Joanon  said  in  explanation :  *'  I  told 
''  him  I  had  made  a  mistake  before  the  judge  of  instruction, 
*'  but  I  did  not  mean  to  ask  for  false  evidenca"  He  had,  in 
fact,  been  at  Pionchon's  the  day  before.  At  his  next  exami- 
nation (October  20),  he  said  he  might  be  mistaken  as  to  the 
baker,  but  that  he  had  been  at  Yignat's,  and  had  come  home 
at  7'30.  On  the  21st,  he  said  he  had  stayed  at  Yignat's  till 
7*30,  and  then  gone  home.  Madame  Vignat  and  her 
daughter  both  said  he  had  left  about  four.  He  added,  that 
three  persons,  Mandaroux,  Lauras  and  Lenoir,  must  have 
seen  him.  Mandaroux}  said  he  saw  him  about  five;  H. 
Lauras  had  heard  a  voice  in  his  house  at  seven  or  7'15,  §  and 
two  women,  Noir  and  Dory,  met  himt  hirty  or  forty  yards 
from  tibe  house  of  the  Gayets  at  about  7*30.  ||  One  of  them, 
Dury,  heard  the  clock  strike  as  she  passed  the  house  of  a 
neighbour.  Joanon  declared  at  the  trial  that  it  was  6*30 
and  not  7*30  when  he  met  them.  His  advocate  said  i&at  it 
appeared  from  the  evidence  of  J.  L.  Lauras  that  the  two 
women,  Noir  and  Dury,  left  his  house,  at  which  they  had 
been  washing,  at  5 -45,  and  that  it  was  1,748  metres  or  less 
than  one  mile  and  a  quarter  from  that  house  to  the  place 
where  they  met  Joanon  ;11  whence  he  argued  that  Joanon 
must  have  been  right  as  to  the  time.  The  difficulty  of 
fixing  time  accurately  is  notorious ;  nor  did  it  in  this  case 
make  much  difference.    The  murder  was  probably  committed 
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between  6*30  and  7*30.   Joanon's  bouse  was  only  two  hundred  At  the 
yards  from  tbe  bouse  of  the  Gayeta     Hence,  whether  h6 
returned  home  at  6*30  or  7*30,  he  was  close  by  the  spot  at 
the  time. 

In  his  interrogatory  at  the  trial,  he  said  he  had  been  at  a  piece 
of  land  belonging  to  him,  had  returned  at  nightfall,  and  not 
gone  out  again.  Hereupon  the  President  said :  *  **  You  gave  a 
"  number  of  versions  during  the  instruction ;  you  make  new 
"  ones  to-day.  A.  They  said  so  many  things  to  me — ^they 
"  bothered  me  so  dreadfully  {iU  rrCont  si  p^niblemerU  retoum/) 
"  that  I  do  not  know  what  I  said,"  ,  .  •  The  general  result 
seems  to  have  been  that,  though  he  did  not  establish  an 
alibi,  he  did  not  attempt  to  do  so,  for  his  conversation 
with  Pionchon  would  account  for  part  only  of  the  evening ; 
and  that,  on  the  one  hand,  he  was  close  to  the  place  where 
the  crime  was  committed  at  the  time,  though,  on  the  other 
hand,  he  naturally  would  be  there  as  it  was  his  homa  To  Observa- 
me,  the  fact  that  he  gave  different  accounts  when  he  was 
re-examined  five  or  six  times  over,  seems  to  prove  nothing  at 
alL  A  weak  or  confused  memory,  that  amount  of  severity 
in  the  magistrate  which  would  provoke  the  exercise  of  petty 
and  short-sighted  cunning  and  falsehood,  fright  at  being  the 
object  of  suspicion,  would  account  for  such  confusion  as  well 
as  guilt :  indeed,  they  would  account  for  it  better.  A  guilty 
man  would  hardly  have  mentioned  the  persons  who  saw  him, 
and  would,  probably,  have  seen  the  necessity  of  inventing 
one  story  and  sticking  to  it.  This  is  a  good  instance  of  the 
perplexity  which  may  be  produced  by  putting  too  great  a 
stress  on  a  man's  memory.  It  is  more  difficult  to  say  what 
was  the  precise  amount  of  discrepancy  between  Joanon's 
different  statements,  and  what  is  the  fair  inference  to 
be  drawn  from  those  discrepancies,  under  all  the  circum- 
stances, than  to  form  an  opinion  of  his  innocence  or  guilt, 
apart  from  his  statements  on  this  subject.  Evidence  treated 
thus  is  like  handwriting  scratched  out  and  altered  so  often 
as  to  become,  at  last,  one  unintelligible  mass  of  blots  and 
scratches.  It  shows  that  too  much  inquiry  may  produce 
darkness  instead  of  light. 

♦  1.44. 
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joanon  Notwithstanding  the  suspicion  thus  excited  against  Joanon, 

His  re-       ^^  ^^  ^^^  arrested,  and  no  further  information  on  the  suhject 
mark  to      of  the  crime  was  obtained  for  several  months.   At  last,  on  the 

the  garde 

champetre.  14th  February,  four  months  after  the  murder,  Joanon  was 
drinking  with  the  garde  champ^tre  of  St.  Cjrr  at  a  cabaret 
The  garde  asked  him  to  pay  five  francs  which  he  owed  him. 
Joanon  said,  "  I  will  give  you  them,  but  I  must  first  have  an 
"apology."  I  answered,  "Every  one  in  the  neighbourhood 
"  accuses  you,"  I  pressed  him,  saying,  "  You  ought  at  least  to 
**have  spared  the  girl."  He  answered,  "I  did  my  best,  I 
"  could  not  prevent  it ;  but  I  will  not  sign."  ♦ 

It  is  in  relation  to  evidence  of  this  sort  that  cross-examina- 
tion is  most  important.     It  is  quite  possible  that,  on  proper 
cross-examination,  a  very  different   turn  might  have  been 
given  to  this  expression  from  the  one  attached  to  it  by  a  man 
who  was  obviously  fishing  for  a  confession.    The  report  (like 
most  reports  of  French  trials)  is  not  full,  and  no  cross-exami- 
nation is  given.    Another  witness,  Bizayon,  heard  the  same 
words,  and  reported  them  quite  differently.    "  Ton  would 
like  to  make  me  talk,  but  I  won't  sign."    Two  others,  (Jerard 
and  Clement,  made  it  a  little  stronger.     Gerard  said  it  was 
"  I  tried  to  prevent  the  crime."  Clement — "  I  tried  to  prevent 
the  crime  of  the  Gayet  family."     Clement  also  complained 
that  Joanon  had  tried  to  cheat  him  of  fifty  francs  by  a  false 
receipt.     Gerard  added,  that  Joanon  was  pressed  with  ques- 
tions as  to  the  part  he  had  taken  in  the  crime,   and  that 
he  spoke  on  the  faith  of  a  declaration  that  the  prosecution 
against  him  had  been  abandoned.*!'     Joanon  himself  said  that 
he  said  what  he  did  to  get  rid  of  the  garde,  who  was  plaguing 
him  with  questions.     However  this  may  be,  he  was  imme- 
diately arrested,  and  when  before  the  mayor  he  observed  that 
he  had  better  have  broken  his  leg  than  have  said  what  he  did. 
Joanon  denied  having  said  this,  but  it  proved  nothing  against 
him.   Whether  he  was  innocent  or  guilty,  the  remark  was 
perfectly  true,  f 
Chreden's       This  was  the  whole  of  the  evidence  against  Joanon,  with 
Pmperty     ^®  exception  of  the  confessions  of  the  other  two  prisoners, 
discovered,  obtained  under  the  following  circumstances: — On  the  16th 

•  I.  61.  +  I.  79.  X  I.  62. 
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February,  two  days  after  Joanon's  arrest^  Chretien  offered  for 
sale,  at  Lyons,  two  old  gold  watches.  The  watchmaker  found 
spots  on  them,  which  he  thought  were  blood,  and  took  them  to 
the  commissary  of  police.  Upon  examination  it  appeared  that 
the  spots  were  not  blood,  but  that  the  watches  had  belonged 
to  the  Gayets.  Hereupon  Chretien  was  arrested.  He  said  at 
first  that  he  had  stolen  the  watches,  when  the  property  was 
removed  after  the  sale,  having  found  them  on  the  top  of  a 
piece  of  furniture.  This,  however,  was  contradicted  by  per- 
sons to  whom  he  referred,  and  his  house  was  searched.  On 
the  first  search  there  were  found  670/,  for  the  possession  of 
which  he  accounted ;  but  on  a  further  search  a  purse  was 
discovered,  containing  1,380/  in  gold,  in  a  purse  set  with 
pearls,  and  various  small  articles,  which  were  identified  as 
the  property  of  the  Gayets.  Chretien  declared  that  he  knew 
nothing  of  the  money,  and  that  it  belonged  to  his  wife. 

She  said  that  at  her  marriage  she  had  600/,  which  she  had  Chretien's 
concealed  from  her  husband ;  that  for  twelve  years  past  she 
had  had  a  lover  (who  said  he  gave  her  about  120^  a  year — a 
sum  which  the  President  described  as  enormous),*  and  that  she 
saved  on  the  poultry.  She  said  that  as  soon  as  she  got  a  piece 
of  gold  she  put  it  into  this  purse,  and  never  took  any  out 
She  had  been  married  twenty  years.  On  examining  the  dates 
of  the  coins,  it  appeared  that  220/  only  were  earlier  than 
1839,  when  she  said  she  had  600/,  200/  between  1839  and 
1852,  and  960^  between  1852  and  1859.  This  ingenious 
argument  silenced  her.f  Chretien  had  a  difiSculty  in  account^ 
ing  for  his  tima  He  was  seen  coming  home  at  eighty  and  he 
left  his  work  at  half-past  fiva 

As  Chretien  was  supposed  to  have  committed  the  murder  Arrest  of 
for  the  sake  of  the  inheritance,  Dechamps  was  arrested  also  Evidence 
as  a  party  interested  in  the  same  way.     Some  articles  are  ?^°®^ 
said  in   the  ode  d* accusation  %  to  have  been  found  in  his 
house,  and  his  father  was  seen  digging  in  a  field,  for  the 
purpose,   as  he  afterwards  said,  of  hiding  a  cock  and  some 
copper  articles  given  him  by  hLs  son.     He  also  was  arrested, 

*  "  Dans  la  .situation  jjccnniare  oil  voiis  Ctcs  a  raison  de  vos  dettcs  cette 
soniiri«  de  120/.  6tait  enormo."— I.  80. 

t  ArU  (i'af'cusnff4>rf,  I.  22,  23.  ;  ^.  90.  §  I.  24. 
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but,  on  the  cock  being  found,  was  set  at  liberty,  and  inune- 
diately  drowned  himseK  Dechamps  had  the  same  sort 
of  difficulty  in  proving  an  alibi  as  Chretien,  and  Joanon, 
and  his  wife  asked  a  neighbour  to  say  she  had  seen  her  be- 
tween five  and  eight*  On  searching  a  well  at  Dechamps' 
house,  a  hatchet,  such  as  is  used  for  vine-dressing,  was  found. 
The  handle  was  cut  off,  the  end  of  the  handle  was  charred,  and 
the  head  had  been  in  the  fire ;  and  Dechamps'  wife  tried  to  bribe 
the  persons  who  made  the  search  not  to  find  itf  This  hatch^ 
had  belonged  to  the  Grayets,  and  might  have  been  used  to 
make  the  wounds  on  the  throat  of  the  grandmother  and 
granddaughter.  It  had  been  seen  in  the  house  after  the 
murder  hidden  behind  some  faggots  ia  the  cellar,  and  had 
afterwards  disappeared.  It  was,  no  doubt,  the  height  of  folly 
in  Dechamps  to  meddle  with  it ;  but  it  was  just  the  sort  of 
folly  which  criminals  often  commit,  and  his  wife's  conduct 
left  no  doubt  that  it  was  purposely  concealed  in  the  welL 
This  is  a  case  in  which  the  English  rules  would  have 
excluded  material  evidence.  Her  statements  in  his  absence 
would  not  have  been  admissible  against  him,  but  they 
were  clearly  important. 
Chretien's  Chretien  and  Dechamps  being  both  arrested,  and  taken  to 
con  ession.  j^y^^^^  Chretien,  on  the  3d  April,  sent  for  the  judge  of  in- 
truction,  and  made  a  full  confession  to  him.  The  substance 
of  it  was  that  the  murder  was  planned  by  Joanon,  out  of 
revenge  because  Madame  Gayet  had  refused  him.  That  he 
suggested  to  Dechamps  to  take  part  in  the  crime,  on  the 
ground  that  by  doing  so  he  would  inherit  part  of  the  pro- 
perty, and  that  Dechamps  mentioned  the  matter  to  biir. 
(Chretien)  about  a  fortnight  before  the  crime.  Joanon  was 
to  choose  the  day.  On  the  14th  October,  at  about  six,  De- 
champs fetched  Chretien,  and  they  went  to  a  mulberry  wood 
close  by  the  house  of  the  Gayets,  where  they  found  Joanon, 
They  then  got  into  the  house,  which  was  not  locked  up,  and 
found  the  Gayets  at  supper.  They  received  them  kindly,  and 
talked  for  a  few  minutes,  whefl  Joanon  gave  the  signal  by 
crying  "  Allons"  on  which  Chretien,  who  was  armed  with  a 
flint-stone,  knocked  down  the  grandmother,  and  killed  her 
with  a  single  blow,  Dechamps  stabbed  the  girl  with  a  knife, 
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and  Joanon  attacked  the  mother.  She  got  the  hatchet,  after- 
wards found  in  the  well ;  but  Dechamps  pulled  it  from  her, 
on  which  Joanon  stabbed  her.  Joanon  and  Dechamps  then 
committed  the  rapes.  It  is  not  stated  what  account  he  gave 
of  the  wounds  in  the  neck.* 

On  being  confronted  with  Dechamps  and  Joanon,  De-  Confronto- 
champs  contradicted  Chretien ;  as  for  Joanon  a  remarkable  tween  joa. 
scene  took  place.  The  ode  cP accusation  says: — "As  to  J,^^^ 
*'  Joanon,  to  give  an  account "  (pour  /aire  connaitre)  "  of  his 
attitude  and  strange  words  during  this  confrontation,  it 
would  be  necessary  to  transcribe  verbatim  the  proch*verbal 
of  the  jiidge  of  instruction."  (If  the  jury  were  to  form  an 
opinion,  it  would  have  been  just  as  well  to  have  taken  this 
amount  of  trouble.)  "  After  their  first  confrontation  he  pre- 
'*  tends  that  he  has  not  seen  Chretien,  and  demands  to  be  again 
"  brought  into  his  presence.  Chretien  was  brought  before  him 
"  several  times.  Sometimes  Joanon  declared  that  he  did  not 
"  know  the  man ;  that  he  was  then  speaking  to  him  for  the  first 
"  time ;  then  he  begs  to  be  left  alone  with  him  for  an  hour, 
''  that  he  would  soon  confess  him,  and  make  him  change  his 
*'  language ;  sometimes  he  tries  to  seduce  him,  by  declaring 
"  that  he  will  take  care  of  his  wife  and  children,  by  talking 
"  of  the  wealth  of  his  own  family,  by  saying  that  he  attaches 
"  himself  to  him  like  a  brother,  and  that  he  wishes  to  render 
«  him  every  sort  of  servica 

"  Chretien  does  not  allow  himself  to  be  shaken ;  he  recalls 
"  to  his  accomplice,  one  by  one,  all  the  circumstances  of  their 
crime  ;  then  Joanon  insults  him,  calls  him  a  hypocrite  and  a 
man  possessed,  and  accuses  him  of  dissembling  his  crime,  of 
hiding  his  true  accomplices  to  save  his  friends,  his  relations, 
"  and  his  son ;  then  abruptly  changing  his  tone,  he  becomes 
"  again  soft  and  coaxing ;  he  tells  Chretien  that  he  takes  an 
**  interest  in  him,  that  he  does  not  think  him  malicious,  and 
"  he  begs  him  to  be  reasonable.    He  talks,  also,  of  the  money 
'*  of  which  he  himself  can  dispose ;  of  the  services  he  can 
"  render  to  his  wife  and  children,  if  on  his  part  he  will  make 
*^  the  confessions  he  ought  to  make,  whereas  if  he  causes  his 
*'  (Joanon's)  death  he  will  be  able  to  do  nothing  for  him."  f 
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Obscrva-         The  way  in  which  Joanon  behaved  on  hearing  Chretien's 
**°^'         statement  was,  no  doubt,  important  evidence  either  for  or 
against  him.     According  to  English  notions,  it  would  be  the 
only  part  of  the  evidence  which   in  strictness  would  be 
admissible  against  him.     The  degree  in  which  the  French 
system  of  procedure  takes  the  case  out  of  the  hands  of  the 
jury,  and  commits  it  to  the  authorities,  is  well  illustrated  by 
the  fact,  that  as  far  as  this  most  important  evidence  was 
concerned  they  had  in  this  instance  to  be  guided  entirely  by 
the  impression  of  the  Procureur-G^n^ral  who  drew  up  the 
acte  d'accusation  as  to  the  purport  of  the  proch-verbai  of  the 
judge  of  instruction.     It  is  as  if  an  English  jury  were  asked 
to  act  upon  the  impression  made  on  the  mind  of  the  counsel 
for  the  Crown  by  reading  the  depositions. 
Transla-i         At  a  later  stage  of  the  case,  the  Procureur-G^neral  thought 
P'och         fit  to  read  the  prods-verbal  in  full.     It  is  so  characteristic 
verda/.        j^j^^  curious  that  I  translate  verbatim  that  part  of  it  which 
describes  the  confrontation  of  Chretien  and  Joanon. 

''Judge  of  Instruction  to  Chretien.  Do  you  persist  in 
"  maintaining  that  you  have  no  further  revelations  to  make 
"  to  justice  ? 

"  A,  No,  sir,  I  have  no  more  to  say.  I  adhere  to  my  con- 
"  fessions,  which  are  the  expression  of  the  truth. 

"We,  judge  of  instruction,  caused  the  prisoner  Joanon 
"  to  be  brought  from  the  house  of  detention  to  our  oflSca 
"  Chretien  renewed  liis  confessions  in  his  presence,  to  which 
"  Joanon  answered  only  :  '  What !  Chretien,  can  you  accuse 
"  me  of  sharing  in  this  crime  ? '  To  which  Chretien  answered, 
*'  with  energy,  *  Yes,  Yes,  Joanon,  I  accuse  you  because 
"  you  are  guilty,  and  it  is  you  who  led  us  into  the  crime.' 

"  The  same  day,  at  four  o'clock,  Joanon,  having  asked  to 
"  speak  to  us,  we  had  him  brought  from  the  house  of  detention 
"to  our  cabinet,  when  he  said  only,  *I  am  innocent;  I  am 
"  innocent!" 

"  Q,  Yet  you  have  been  in  the  presence  of  Chretien  who 
"  recalled  to  you  all  the  circumstances  of  the  crime  of  which 
"you  were  the  instigator?  A,  I  certainly  heard  Chretien 
"  accuse  me,  but  I  did  not  see  him.     I  was  troubled. 

"  Q.  Your  trouble  cannot  have  prevented  you  from  seeing 
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"Chretien*     He  was  only  four  paces  from  you  in  my  office/ 
"  A,  Still  my  trouble  did  prevent  me  from  seeing  him. 

"Q.  You  saw  him  well  enough  to  speak  to  him.  A,  I 
"  own  I  spoke  to  him,  but  I  did  not  see  him. 

"  We,  the  judge  of  instruction,  had  Chretien  brought  into 
"  our  office  again. 

"  Q.  (to  Joanon).  You  see  Chretien  now— Do  you  recog- 
"  nise  him  ? 

"  il.  I  have  never  seen  that  man. 

"  Chretien  (of  his  own  accord).  Scoundrel  (canaille).  You 
"  saw  me  well  enough  in  the  mulberry  garden,  and  I  saw  you 
"  too,  unluckily. — ^You  did  it  all,  and  but  for  you  I  should  not 
"  be  here. 

"  Joanon,  I  never  spoke  to  you  till  to-day» 

"  Chretien,  I  have  not  seen  you  often,  but  I  saw  you  only 
"too  well,  and  spoke  to  you  too  much,  the  14th  October  last, 
'*  in  the  mulberry  garden,  in  the  evening  about  seven  o'clock.** 

These  answers  are  very  important,  and  their  effect  is  not 
given  in  the  abstract  contained  in  the  acte  d* accusation.  They 
are  an  admission  by  Chretien  that  he  was  a  stranger  to  the 
man,  on  a  mere  message  from  whom  he  was  willing  as  he 
said  to  commit  a  horrible  murder  on  his  own  relations. 

**Joarum,  Sir,  you  will  search  the  criminals  and  you  will 
"  find  them. 

"  Q,  (to  Chretien).  In  what  place  in  the  mulberry  garden 
"was  Joanon?  A,  In  front  of  the  little  window  outside  the 
"  drain  of  the  kitchen,  by  which  you  can  see  what  goes  on 
'*  in  that  room.  Joanon  told  us  that  the  two  widows,  Des- 
*'  farges  and  Gayet,  were  at  supper,  and  pointed  out  to  each 
"  his  victim. 

"Q.  What  do  you  say  to  that  Joanon?    A.   This  man 
wants  to  make  his  confession  better  and  more  complete; 
put  us  together  in  the  same  cell  for  an  hour  and  I  answer 
"  for  it  that  he  will  say  something  else. 

"  Q,  Why  do  you  want  to  see  Chretien  alone  ?  A,  Because 
"  when  I  have  confessed  {confess^)  Chretien,  he  won't  accuse 
"  ma  That  man  does  not  know  all  the  services  that  I  can  do 
"  to  him  and  his  children ;  he  does  not  know  that  my  family 
"  is  rich,  poor  fellow ;  he  does  not  know  how  I  attach  myself 
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to  him  like  a  brother ;  I  will  do  him  all  sorts  of  services, 
grant  me  what  I  ask  to  throw  light  on  this  affair. 

*'  Q.  (to  Chretien).  You  hear  what  he  says.  A.  I  hear  and 
**  stand  to  my  confession,  because  it  is  true.  There  were  three 
of  us,  Joanon,  Dechamps,  and  L  Joanon  said  that  we  must 
present  ourselves  to  these  women  as  if  to  ask  shelter  from 
the  storm  "  [there  was  a  violent  storm  at  the  time],  "  and 
"that  at  the  word  *  Allans'  which  he,  Joanon,  would  give, 
"  each  should  take  his  victim. 

"Joanon  (interrupting).  I  did  not  say  so.  (After  a  short 
'*  pause)  I  was  at  home. 

"  Chretien  (in  continuation).  Joanon,  addressing  himself  to 
"  Dechamps  said,  *  You  will  kill  Pierrette ;  Chretien,  widow 
"  Desfarges ;  and  I  take  charge  of  widow  Gkiyet' 

**  Joanon  (interrupting).  Allow  me,  sir,  to  take  an  hour 
"with  him.  I  will  make  him  retract  (To  Chretien)  My 
"  lad,  you  think  you  are  improving  your  position,  but  you  are 
"  mistaken.  We  can  only  die  once.  Keflect ;  this  man  wants 
"  to  save  his  son,  who,  no  doubt,  is  his  accomplice. 

"  Chretien.  My  son  has  been  absent  fix)m  St.  Cyr  for  three 
"  years,  and  on  the  14!th  October  was  one  hundred  and  sixty 
"  leagues  off.  (This  has  been  verified  by  the  instruction  and 
"  is  true.) 

"  Joanon.    I  hope  Dechamps  wiU  make  a  better  confession. 

"  Q.  Then  you  know  that  Dechamps  is  guilty  ?  '*  (The  eager- 
ness to  catch  at  an  admission  is  very  characteristic.)  "  A.  I 
"  said  that  Dechamps  will  confess  if  he  is  guilty. 

"  Q.  (to  Chretien).  Continue  your  account  of  the  events  of 
"the  evening  of  the  14th  October?  A.  After  receiving 
"  Joanon's  instructions  we  scaled  together  the  boundary  wall 
"  which  separates  the  court  from  the  mulberry  garden,  and, 
"  when  we  came  to  the  kitchen  door,  Joanon  entered  first 
Joatum   (interrupting).    You  always  put  me  first !  Chre- 

lien.  Dechamps  entered  second  and  I  third.  As  we  entered, 
"  Joanon  said  that  we  came  to  ask  shelter  fix)m  the  storm. 
"  The  women  were  at  supper ;  they  rose  and  offered  us  their 
"  chairs.    They  received  us  well,  poor  women. 

"  Joanon.  This  is  aU  a  lie.     I  was  at  home. 

"  Q.  (to  Joanon).  You  have  heard  all  these  details,  what 
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*'  do  you  say  to  them  ?  -4.1  take  an  interest  in  Chretien,  he 
"  is  not  a  bad  fellow,  no  more  am  I :  he  will  be  reasonable, 
"  and  I  will  take  care  of  his  wife  and  children  if  he  makes 
"  such  confessions  as  he  ought  to  make. 

''Chretien.     Scoundrel,  my  wife  and  children  don't  want 
you  for  that. 

Q,  If  you  are  innocent,  why  does  Chretien  accuse  you  at 
"the  expense  of  accusing  himself?  A,  I  don't  know,  perhaps 
he  hopes  to  screen  a  friend  {un  de  $ims) ;  poor  fellow,  he  thinks 
"  he  is  freeing  himself,  but  he  is  making  his  position  worse. 

"  Q.  Chretien,  go  on  with  your  story.  A.  After  a  few 
"  moments,  during  which  we  talked  about  the  storm,  Joanon 
"got  up,  saying,  'Allans';  at  this  signal  we  each  threw 
"  ourselves  on  our  victims,  as  we  had  agreed  in  the  mulberry 
garden.  I  killed  widow  Desfarges  with  the  stone,  the  poor 
woman  fell  at  my  feet ;  Joanon  and  Dechamps  armed  with 
a  knife  threw  themselves  on  the  widow  Gayet  and  her 
daughter  Pierrette.  The  widow  Gayet,  trying  to  save  herself 
"from  Joanon,  took  from  the  cupl)oard  the  hatchet  which  you 
"have  shown  me,  to  use  it  Dechamps,  seeing  this,  came 
"  to  the  assistance  of  Joanon  and  disarmed  the  widow  Gayet" 
The  women  were  then  stabbed  and  ravished.  "Dechamps 
"  and  Joanon  washed  their  hands  ;  they  then  went  with  me 
"  into  the  next  room,  where  I  took  from  the  wardrobe  the  two 
"  watches  which  I  afterwards  came  to  Lyons  to  selL  Joanon 
"  and  Dechamps  took  the  jewellery,  which  I  believe  they  after- 
"  wards  shared  at  Joanon's  house ;  as  for  me,  I  went  straight 
home,  as  I  have  already  told  yoiL 

'*  Q.  Well,  Joanon,  you  have  heard  Chretien,  what  do  you 
say  to  these  precise  details  ?  A.  Chretien  can  say  what  he 
"  likes  ;  I  am  innocent  Oh,  Mr.  Judge,  leave  me  alone  an 
"  hour  with  Chretien — I  will  clear  it  all  up  for  you  over  a 
"  bottle  of  wine ;  he  knows  that  my  family  is  rich ;  there  is 
"  no  want  of  money ;  my  relations  must  have  left  some  for 
"  me  at  the  prison.  Pray  leave  us  alone  an  hour,  I  want  to 
"  enlighten  justice.  Then  he  said,  'Let  Chretien  say  how  I 
<*  was  dressed.' " 

*'  Chretien.  I  can't  say,  I  took  no  notice."  ♦ 

•  I.  110—2. 
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Observa- 
tions. 


Interrpga 
tones  at 
the  trial. 

Chretien. 


Joanon. 


This  last  question  is  very  remarkable.  It  looks  like  a 
gleam  of  common  sense  and  presence  of  mind  in  the  midst 
of  mad  and  abject  terror ;  and,  the  instant  that  Chretien 
found  himself  upon  a  subject  where  he  might  be  contra- 
dicted, his  memory  failed.  Confrontation  is  in  French  pro- 
cedure a  substitute  for  our  cross-examination.  The  one  is 
as  appropriate  to  the  inquisitorial  as  the  other  to  the  litigious 
theory  of  criminal  procedure.  It  is  obvious  that  to  a  student 
who  examines  criminals  in  the  spirit  of  a  scientific  inquirer, 
confrontation  is  likely  to  be  most  instructive,  but  for  the  pur- 
poses of  attack  and  defence  it  is  far  less  efficient  than  cross- 
examination* 

At  the  trial  Chretien  was  brought  up  firsts  the  other 
prisoners  being  removed  from  the  court  after  answering 
formal  questions  as  to  their  age  and  residence.  Chretien 
repeated,  in  answer  to  the  President's  questions,  the  story  he 
had  already  told  in  prison.  He  maintained,  however,  that 
the  purse  of  1,380/  was  not  part  of  the  plunder.*  Joanon  was 
then  introduced,  and  taken  through  all  the  circumstances  of 
the  case.  He  contradicted  nearly  every  assertion  of  every 
witness,  constantly  repeating  that  he  was  as  innocent  as  a 
newborn  child,  at  which  the  audience  repeatedly  laughed. 
Judging  merely  from  the  report,  it  would  seem  that  his  be- 
haviour throughout,  though  no  doubt  consistent  with  guilt, 
and  to  some  extent  suggestive  of  it,  was  also  consistent  with 
the  bewilderment  and  terror  of  a  weak-minded  man  who  had 
utterly  lost  his  presence  of  mind  and  self-command  by  a  long 
imprisonment,  repeated  interrogations,  and  the  pressure  of 
odium  and  suspicion.!  He  was  treated  with  the  harshness 
habitual  to  French  judges.  For  instance,  in  his  second  trial, 
he  said,  "  I  am  the  victim  of  two  wretches.  I  swear  before 
"  God  that  I  am  innocent."  The  President  replied,  "  Don't  add 
"  blasphemy "  (un  outrage)  "  to  your  abominable  crimes."  \ 
Dechamps,  Dechamps  in  the  same  way,  though  with  more  calmness  and 
gravity,  denied  all  that  was  laid  to  his  chaige.  He  could  not 
explain  the  presence  of  the  hatchet  in  his  weU,  or  of  the  pro- 
perty in  his  house.§     On  the  night  between  the  fourth  and 
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fifth  day's  trial,  Dechamps  tried  to  hang  himself  in  prison. 
The  turnkey  found  him  in  bed  with  a  cord  roimd  his  neck. 
The  advocates  then  addressed  the  jury ;  after  which  Chretien 
was  again  examined.*   He  then  said  that  the  whole  of  his 
previous  statement  was  falsa     That  he  knew  nothing  of  the 
murder,  that  he  had  made  up  his  circumstantial  account 
of  it  from  what  he  saw  and  heard  at  St  Cyr.    He  was, 
however,  unable   to   give   any  satisfactory,   or  even  intel- 
ligible account   of   his    reasons   for  confessing,   or  of  his 
acquaintance  with  the  details  of  the  offence.     Upon  this  the 
Procureur-G^n^ral  said,  that  as  there  was  a  mystery  in  the 
case  he  wished  for  a  "  supplementary  instruction  "  to  clear  it 
up,  and  requested  the  court  to  adjourn  the  cause  till  the  next  Adjoum- 
session.    This  was  accordingly  done.  ^^^ 

During  the  adjournment,  each  of  the  prisoners  underwent  Supple- 
several  interrogatories  by  the  President  of  the  Ctmr  cC Assises,  ^^^ 
Chretien  at  once  withdrew  his  retractation,  and  repeated  the  Dechamps 
confession  which  he  had  originally  made,  saying  that  Dechamps 
had  first  mentioned  the  matter  to  him,  that  he  mentioned  it 
once  only,  and  that  he  had  never  had  any  commiinication  on 
the  subject  with  Joanon  on  that,  or  as  it  would  appear  on 
any  other,  subject  either  before  or  after  the  crime.t   Dechamps 
on  his  second  interrogatory  began  to  confess.     He  said  that 
Joanon  had  suggested  the  crime  to  him  months  before  it  was 
executed,  that  he  at  the  time  took  no  notice  of  the  suggestion; 
that  Chretien  mentioned  it  to  him  about  a  fortnight  before 
the  crime,  and  that  on  the  evening  when  it  was  committed  he 
came  to  him  again  and  said  that  the  time  was  come,  and  that 
he  had  made  arrangements  with  Joanon.     Dechamps  at  first 
refused,  but,  Chretien  insisting,  "  in  a  moment  of  madness  "  he 
agreed  to  go.    They  found  Joanon  in  the  mulberry  garden, 
entered  the  house,  and  committed  the  crime.     Dechamps 
murdered  the  grandmother  with  a  flint-stone,  Chretien  the 
girl,  and  Joanon  the  mother.}  A  disgusting  controversy  arose 
between  Chretien  and  Dechamps  on  this  subject,  each  wishing 
to  throw  upon  the  other  the  imputation  of  having  murdered 
the  girl  and  committed  the  rape.     Dechamps  had  the  advan- 
Jiage  in  it,  as  the  state  of  his  health  rendered  it  imlikely  that 
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he  should  have  been  guilty  of  the  most  disgusting  part  of  the 
offenca  In  one  of  his  interrogatories,  Chretien  admitted  that 
this  was  so.*  Dechamps  declared  that  Ghretien  took  the 
money  and  Joanon  the  jewels,  that  he  got  nothing  except 
15/!  85a,  and  that  when  he  asked  Chretien  to  divide  the 
plunder  with  him  next  day,  Chretien  refused,  saying  that  he 
might  sue  him  for  it  if  he  pleased.  Chretien,  on  the  oiher 
hand,  declared  that  Joanon  took  the  money.  Each  declared 
that  the  other  cut  the  women's  throats  with  the  hatchet 
Joanon  Joanon  declared  on  his  interrogatory  f  that  he  had  nothing 

cS^ion.  ^  ^^  ^^  *^®  murder,  but  that  he  was  passing  on  his  way  to 
his  own  house,  and  that  he  saw  Chretien,  Dechamps,  and  a 
man  named  Champion,  go  into  the  house  together.  He  also 
said  that  he  heard  Champion  make  suspicious  remarks  to 
Dechamps  afterwards. 
Trial.  At  the  trial  which  took  place  on  the  10th  July,  and  the  fol- 

lowing days,  the  three  prisoners  substantially  adhered  to  these 
statements,  though  in  the  course  of  the  proceedings  Joanon 
retracted  the  charge  against  Champion,  whose  innocence,  it 
is  said  in  the  acte  d' accusation,  was  established  by  a  satis- 
factory alibi    Little  was  added  to  the  case  by  the  numerous 
witnesses  who  were  examined    Most  of  them  repeated  the 
statements  they  had  made  before.    The  three  prisoners  were 
condemned  to  death,  and  executed  in  accordance  with  their 
sentence. 
Observa-         There  can  be  no  doubt  as  to  the  guilt  of  Chretien  and 
e^d^ncc  of  Dechamps,   though  it  must  be  admitted   that   under  our 
^^'^n^'^     system  they  would  probably  have  escaped.     The  only  evi- 
champs.      dencc  against  them  was  the  possession  of  part  of  the  property, 
and  the  discovery  of  the  hatchet  in  Dechamp's  welL     The 
property,  however,  might  have  been  stolen  after  the  murder, 
and,  as  the  hatchet  was  seen  at  the  house  of  the  Gayets  after 
the  crime  was  committed,  the  fact  that  Dechamps  stole  and 
concealed  it,  even  if  proved,  would  have  been  no  more  thau 
ground  for  suspicion.     No  stronger  case  in  favour  of  inter- 
rogating a  suspected  person  can  be  put  than  one  in  which 
he  is  proved  to  be  in  possession  of  the  goods  stolen  fix)m  a 
murdered  man.     So  far  as  they  were  concerned  there  can  be 
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no  doubt  that  the  result  was  creditable  to  French  procedure, 
but  with  regard  to  Joanon  it  was  veiy  different.  Not  only 
was  there  nothing  against  him  which  an  English  judge 
would  have  left  to  a  jury,  but  it  is  surely  very  doubtful 
whether  he  was  guilty.  To  the  assertions  of  such  wretches 
as  Chretien  and  Dechamps,  no  one  who  knows  what  a 
murderer  is  would  pay  the  faintest  attention.  The  passion 
for  lying  which  great  criminals  display  is  a  strange,  though 
a  distorted  and  inverted,  testimony  to  the  virtue  of  truth. 
It  is  difficult  to  assign  any  logical  connexion  between  lying 
and  murder ;  but  a  murderer  is  always  a  liar.  His  very  con- 
fession almost  always  contains  lies,  and  he  generally  goes  to 
the  gallows  with  his  mouth  full  of  cant  and  hypocrisy. 

Putting  aside  their  evidence,  there  was  really  nothing  against  Other  evi- 
Joanon,  except  the  expression  which  he  incautiously  used  ag^^st 
to  the  garde  champitre,  and  his  statement  about  Champion.  It  Joanon, 
would  be  dangerous  to  rely  upon  either  of  these  pieces  of 
evidence.   The  remark  to  the  garde  champ^re  may  have  meant 
anything  or  nothing.     The  statement  about  Champion  may 
have  been,  and  probably  was,  a  mere  lie,  invented  imder 
some  foolish  notion  of  saving  himself.    There  are,  moreover,  j. 

considerable  improbabilities  in  the  stories  of  Chretien  and 
Dechamps.  There  was  nothing  to  show  that  Joanon  even 
knew  Chretien,  and  as  to  Dechamps,  the  only  connexion 
between  them  stated  in  the  acte  cCacctmUion  was  that  in  the 
summer  of  1859,  some  months  before  the  crime,  Joanon  had 
threshed  com  for  him  and  his  father.*  It  was  added,  however, 
and  this  was  described  as  "  a  fact  of  the  highest  importance, 
throwing  great  light  on  the  relations  of  the  two  prisoners," 
that  Joanon  carried  on  an  adulterous  intercourse  with  De- 
champs' wife.  It  is  remarkable  that  Dechamps  and  Chretien 
contradicted  each  other  in  their  confessions.  Each  said  that 
the  other  suggested  the  crime  to  him  as  from  Joanon.  It  seems 
barely  credible  that  he  should  have  sent  a  message  either  to  or 
by  a  man  whom  he  did  not  know,  by  or  to  a  man  almost 
equally  unknown,  on  whose  honour  he  had  inflicted  a  deadly 
injury,  to  come  to  help  him  to  commit  a  murder  from  which 
both  of  them  were  to  receive  advantage,  whilst  he  was  to 
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receive  none.  The  motives  imputed  to  him  were  vengeance  and 
lust.  As  to  the  first,  he  must  have  waited  a  long  time  for  his 
vengeance,  for  the  refusal  to  marry  him  had  taken  place  some 
years  before,  and  he  had  remained  in  the  woman's  service 
for  some  time  afterwards.  It  seems,  too,  that  he  had  got 
over  his  disappointment,  such  as  it  was.  In  his  inter- 
rogatory on  the  adjourned  trials  the  President  charged  him 
with  various  acts  of  immorality,  and  then  said,  "  You  were 
"  making  offers  to  three  young  girls  at  once — ^Vignat,  Benson, 
^'  and  Tardy.  A.  There  is  no  harm  in  making  ofifers  of 
''  marriaga"  He  admitted  immoral  conduct  with  other 
women.  All  this  is  opposed  to  the  notion  that  he  could 
have  cared  much  for  the  widow  Gayet's  refusal,  or  have 
entertained  that  sort  of  passion  for  her  which  would  be  likely 
to  produce  the  crime  with  which  he  was  charged.  Besides,  if 
lust  were  his  motive,  it  is  hardly  conceivable  that  he  should 
beforehand  asscciate  others  with  him  in  the  offence.  There  is 
an  unnatural  and  hardly  conceivable  complication  of  wicked- 
ness and  folly,  which  requires  strong  proof,  in  the  notion 
of  a  man's  inducing  two  others  to  help  him  in  committing 
a  triple  murder,  in  order  that  he  might  have  the  opportimity 
of  committing  a  rape. 
Were  there  It  must  also  be  remarked  that  there  is  no  necessity  for 
twocrimi-  supposing  that  more  than  two  persons  were  concerned  in  the 
nals  ?  crima  Two  modes  of  murder  only  were  employed,  stabbing 
and  striking  with  a  stone,  and  the  stabs  might  all  have  been 
inflicted  with  the  same  knife.  Two  of  the  women,  indeed, 
were  struck  with  the  hatchet,  but  the  hatchet  belonged  to  the 
house,  and  both  Chretien  and  Dechamps  admitted  that  this 
was  done  after  the  rest  of  the  crima  There  were  two  rapes, 
and  the  presence  of  a  man  not  sharing  in  such  an  infamy 
would,  it  might  be  supposed,  have  been  some  sort  of  restraint 
to  any  one  who  had  about  him  any  traces  of  human  nature. 
On  the  other  hand,  Dechamps  was  one  of  the  criminals,  and 
the  state  of  his  health  made  it  improbable  that  he  should 
commit  that  part  of  the  crime,  and  this  would,  to  some  extent, 
point  to  the  inference,  that  a  third  person  was  engaged. 
Conclu-  When  the  whole  matter  is  impartially  weighed,  the  inference 

seems  to  be  that  as  against  Dechamps  and  Chretien  the  case 
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was  proved  conclusively,  for  the  confession  in  each  case  was 
made  circumstantially,  with  deliberation,  and  without  any 
particular  pressure.  It  was  also  persisted  in,  and  was 
corroborated  by  the  strongest  possible  evidence — ^the  posses- 
sion of  the  property  of  the  persons  murdered ;  to  which,  it 
must  be  added,  that  the  two  men  were  friends  and  neighbours 
and  connexions,  and  that  they  had  the  same  interest  in  the 
perpetration  of  the  crima  As  against  Joanon,  I  think  there 
was  nothing  more  than  suspicion,  and  not  strong  suspi- 
cion.  Chretien  knew  that  he  was  suspected,  and  was  thus 
likely  to  mention  his  name  in  his  confession.  Dechamps 
heard  the  evidence  at  the  first  trial,  and  thus  had  an  oppor- 
tunity of  making  his  confession  agree  with  Chretien's.  He 
also  heard  at  that  trial,  possibly  for  the  first  time,  of  the 
relations  between  Joanon  and  his  wife,  and  this  would  be 
a  strong  motive  for  his  wishing  to  involve  him  in  his  own 
destruction. 

If  it  be  asked  what  motive  Chretien  could  have  had  in  Motives 
the  first  instance  for  adding  to  his  other  crimes  that  of  murder  ^jg^^  j^. 
by  false  testimony,  the  answer  is  supplied  by  the  speech  duceChre- 
of  his  advocate,  who  pressed  the  juiy  to  find  him  guilty 
with  extenuating  circumstances.  After  dwelling  on  the 
notion,  that  the  lives  of  Joanon,  Dechamps,  and  Dechamps' 
father,  might  be  set  off  against  those  of  the  three  murdered 
women ;  and  on  the  fact  .that  without  Chretien's  confession  it 
would  have  been  difficult,  if  not  impossible,  to  convict  the 
others,  he  said,  "  If  you  are  without  pity,  take  care  lest  some 
day,  under  similar  circumstances,  after  a  similar  crime, 
after  suspicions,  arrests,  and  accusing  circumstances — some 
"  criminal,  shaken  at  first,  but  confirmed  by  reflection  in  his 
"  silence,  may  say — I  confess  ?  I  destroy  myself  deliberately  ? 
"  remember  Chretien,  and  what  he  got  by  it — ^No,  no  con- 
"  fessions."*  The  possibility  that  such  arguments  might  be 
used  in  his  favour,  and  that  the  jury  might  listen  to  them,  is 
enough  to  account  for  any  lie  that  a  murderer  might  tell,  if 
such  a  circumstance  as  his  Ijring  required  to  be  accounted  for 
at  all. 
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THE  CASE  OF  FRANgOIS  LESNIEE.* 

Case  of      The  case  of  Francois  Lesnier  is  remarkable  as  an  illustration 
l^^^jjf     of  the  provisions  of  the  French  Code  of  Criminal  Procedure 
as  to  inconsistent  convictions.t 

In  July,  IS^S,  Francois  Lesnier  was  convicted,  with  extenu- 
ating circumstances,  at  Bordeaux,  of  the  murder  of  Claude 
Gay,  and  of  arson  on  his  housa 

*  See  the  *' Afiaire  Lesnier,'*  Bordeaux,  1855.  It  is  in  two  parts,  sepa- 
rately paged. 

t  The  foUowing  are  the  sections  of  the  Code  of  Criminal  Instraction  under 
which  these  proceedings  took  place  : — 

Art,  448.  When  a  prisoner  has  been  condemned  for  a  crime,  and  when 
another  prisoner  has  also  been  condemned  by  another  judgment  as  the  author 
of  the  same  crime,  if  the  two  judgments  are  inconsistent,  and  show  the  inno- 
cence of  one  or  the  other  of  the  two  convicts,  the  execution  of  both  judgments 
shall  be  suspended,  even  if  an  appeal  from  either  to  the  Court  of  Cassation 
has  been  rejected.  The  Minister  of  Justice,  either  ex  officio^  or  on  the  demand 
of  the  convicts,  or  either  of  them,  or  of  the  Procureur-Qen^ral,  shall  order  the 
Procureur-G^n^ral  of  the  Court  of  Cassation  to  bring  both  of  the  judgments 
before  that  court.  The  criminal  section  of  the  said  court  having  verified  the 
inconsistency  of  the  two  judgments,  shaU  quash  the  judgments,  and  remit  the 
accused  to  some  court  other  than  those  which  have  passed  the  judgments,  to  be 
tried  on  the  original  acts  of  accusation. 

Art.  445.  When,  after  a  conviction,  one  or  more  of  the  witnesses  for  the 
prosecution  shall  be  prosecuted  for  having  given  false  evidence  in  the  trial,  and 
if  the  accusation  is  admitted,  or  even  if  warrants  of  arrest  are  issued  against 
them,  the  execution  of  the  judgment  shaU  bo  stayed,  even  if  the  Court  of 
Cassation  has  rejected  the  convict's  appeaL  If  the  witnesses  are  afterwards 
convicted  of  having  given  false  evidence  for  the  prosecution,  the  Minister  of 
Justice,  either  ex  offijcio^  or  on  the  claim  of  the  convict,  or  of  the  Procureur- 
G^n^ral,  shall  order  the  Procurcur-Gen^ral  of  the  Court  of  Cassation  to  report 
the  fact  to  that  court  The  said  court  having  verified  the  declaration  of  the 
jury  on  which  the  second  judgment  shall  have  been  given,  shall  annul  the  first 
judgment,  if  by  the  declaration  the  witnesses  are  convicted  of  false  evidence 
for  the  prosecution  against  the  first  convict ;  and  shall  send  back  the  prisoner 
to  be  tried  on  the  original  act  of  accusation  before  some  court  of  assize  other 
than  that  which  gave  either  the  first  or  second  judgment  If  the  persons 
accused  of  giving  false  evidence  are  acquitted,  the  stay  of  execution  shaU  be 
taken  off  as  of  right,  and  the  sentence  shall  be  executed. 
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On  the  16th  March,  1855,  Pierre  Lespagne  was  convicted  Act'of  Ae- 
at  Bordeaux  of  the  same  murder,  and  Daignaud  and  Mme. 
Lespagne  of  having  given  false  evidence  against  Lesnier. 

These  convictions  being  considered  by  the  Court  of  Cassation 
to  be  contradictory,  were  both  quashed,  and  a  third  trial  was 
directed  to  take  place  at  Toulouse  to  re-try  each  of  the  prisoners 
on  the  acts  of  accusation  already  found  against  them. 

At  the  third  trial,  the  act  of  accusation  against  Lesnier 
on  the  first  trial  formed  part  of  the  proceedings.  It  consti- 
tutes the  only  record  of  the  evidence  on  which  he  was  then 
convicted.  Reports  of  the  second  and  third  trials  were  pub- 
lished at  Bordeaux  and  Toulouse  in  1855.  In  order  to  give  a 
full  accoimt  of  the  proceedings,  which,  taken  as  a  whole,  were 
extremely  curious,  I  shall  translate  verbatim  the  act  of  ac- 
cusation of  1848,  and  describe  so  much  of  the  trials  of  1855 
as  appears  material. 

ACT   OF   ACCUSATION. 

The  Procureur-General  of  the  Court  of  Appeal  of  Bordeaux  Act  of  Ac- 
states  that  the  Chamber  of  Accusation  of  the  Court  of  Appeal,  *^"^^®'^*  • 
on  an  information  made  before  the  tribunal  of  first  instance 
sitting  at  Liboume,  by  an  order  dated  May  24,  1848,  has  sent 
Jean  and  Fran9ois  Lesnier,  father  and  son,  before  the  Court  of 
Assize  of  the  Department  of  the  Gironde,  there  to  be  judged 
according  to  law. 

In  execution  of  the  order  above  dated,  in  virtue  of  Article 
241  of  the  Code  of  Criminal  Procedure,  the  imdersigned  draws 
up  this  act  of  accusation,  and  declares  that  the  following  facts 
result  from  a  new  examination  of  the  documents  of  pro- 
cedure:— 

Claude  Gay,  an  old  man  of  seventy,  lived  alone  in  an  isolated 
house  in  the  commune  of  Fieu,  in  a  place  called  Petit-Mass4. 
In  the  night  between  the  15th  and  16th  November  last,  a  fire 
broke  out  in  this  house.  Some  inhabitants  of  the  commune 
of  Fieu,  having  perceived  the  flames,  hurried  to  the  scene  of 
the  accident.  The  door  of  the  house  and  the  outside  shutter 
of  the  window  of  the  single  room  of  which  the  house  consisted 
were  open.  The  fire  had  already  almost  entirely  destroyed  a 
lean-to,  or  shed,  built  against  the  back  of  Gay's  room. 
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Act  of  Ac-  Drouhau,  lunior,  trying  to  enter  the  house,  struck  his  foot 
against  something,  which  turned  out  to  be  the  corpse,  still 
warm,  of  Pierre  Claude  Gay.  It  lay  on  the  back,  its  feet  turned 
towards  the  threshold,  the  arms  hanging  by  the  side  of  the  body. 
A  plate,  containing  food,  was  on  the  thighs,  a  spoon  was  near 
the  right  hand,  and  not  far  from  this  spoon  another  empty  plate. 

The  fire  was  soon  confined  and  put  out  by  pulling  down  the 
shed  which  was  the  seat  of  it. 

The  authorities  arrived :  the  facts  which  they  collected 
proved  that  Gkty  had  been  assassinated,  and  that,  to  conceal 
the  traces  of  the  assassination,  the  criminals  had  set  fire  to 
the  house.  It  was  also  proved  that  three  or  four  barrels  of 
wine,  which  were  in  the  burnt  shed,  had  been  previously 
carried  oflF. 

Marks  which  appeared  to  have  been  made  by  a  bloody  hand 
were  observed  on  one  of  the  wooden  sides  of  the  bed  of  Claude 
Gay.  A  pruning-knife  found  in  Ga/s  house  had  a  blood-stain 
on  it8  extremity. 

The  head  of  the  deceased  rested  on  a  cap  (serre-t^),  also 
marked  with  blood. 

The  doctors — Emery  and  SoxM — were  called  to  examine 
the  body.  They  found  a  wound  on  the  back  and  side  of  the 
head,  made  by  a  cutting  and  striking  instrument,  and  were  of 
opinion  that  death  was  caused  by  it. 

Three  or  four  barrels  and  a  tub,  which  Gay's  neighbours  knew 
were  in  his  possession,  were  not  to  be  seen  amongst  the  ruins 
of  the  shed.  In  the  place  where  the  barrels  stood  no  remains 
of  burnt  casks  were  seen,  and  the  ground  was  dry  and  firm. 

A  pine-wood  almost  touched  the  house  of  Gay.  The  wit- 
ness Dubreuil  remwked  that  the  broom  was  laid  over  a  width 
of  about  a  yard  to  a  point  outside  the  wood,  where  a  pine 
broken  at  the  root  was  laid  in  the  same  direction  as  the  broom, 
and  where  a  cart  seemed  to  have  been  lifted.  The  marks  of 
this  cart  could  be  traced  towards  the  village  of  Fieu,  the  ground 
which  borders  the  public  road  reaching  to  the  track  through 
the  wood.  Dubreuil  perceived  by  the  form  of  the  foot-marks 
that  the  cart  had  been  drawn  by  cows.  These  circumstances 
left  no  doubt  that  the  barrels  had  been  carried  off. 

Justice  at  first  did  not  know  who  were  the  guilty  persons. 
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It  afterwards  discovered  that  the  terror  which  they  inspired  Act  of  Ao- 
had  for  some  time  put  down  public  clamour.  It  was  only  in 
the  month  of  December  that  Lesnier  the  father  and  Lesnier 
the  son,  each  domiciled  in  the  commune  of  Fieu,  and  at  last 
pointed  out  to  the  investigations  of  justice,  were  put  under 
arrest. 

On  the  21st  September,  1847,  Lesnier,  the  son,  had  become 
the  purchaser  of  the  landed  property  of  Claude  Gay,  for  a  life 
annuity  of  6/  75c.  a  month  {bs.  l\d.  a  month,  or  3/.  7^.  6rf. 
a  year). 

He  had  not  treated  Claude  Gay  with  as  much  care  and 
attention  as  he  ought  The  old  man  complained  bitterly  of 
his  proceedings  to  all  the  persons  to  whom  he  talked  about  hia 
position.  In  the  course  of  October,  1847,  he  said  to  Barbaron, 
"  I  thought  I  should  be  happy  in  my  last  days.  Lesnier  ought 
"  to  take  care  of  me ;  but  instead  of  trying  to  prolong  my  life  he 
"  would  like  to  take  it  away.  Ah !  these  people  are  not  men," 
he  added,  speaking  of  the  father  and  son  ;  "  they  are  tigers." 

Another  day  Gay  said  to  the  cur^,  "  Lesnier,  the  son,  lets 
me  want  bread,  and  does  not  come  to  see  me."  Indeed,  such 
was  Gay*s  poverty,  that  to  buy  bread  he  sold  M.  Laboini^re 
agricultural  tools.  On  this  occasion  he  said,  "  Young  Lesnier 
is  a  rogue,  a  wretch ;  he  would  like  to  know  I  was  dead." 

On  the  9th  and  14th  October,  Gay  said  to  Pierre  Lacoude 
that  he  had  to  do  with  thorough  blackguards  {canaille  d  pot  et 
dj  plat),  and  that  he  should  like  to  go  to  the  hospital. 

Young  Lesnier  had  asked  Barbaron  to  go  and  take  down 
Gay's  barrels,  adding  that  Gay  had  given  him  half  his  wine  on 
condition  that  he  should  pay  the  expense  of  the  vintage.  Barba- 
ron repeated  this  to  Gay,  who  answered,  "  I  have  never  given 
him  my  wine ;  you  see  he  wants  everything  for  himself." 

It  is  not  out  of  place  to  observe,  that  on  the  12th  September, 
at  Petit-Mass^,  young  Lesnier  came  to  Barbaron  and  asked 
him  if  he  should  know  (Jay's  barrels  again. 

The  complaints  of  Claude  Gay  were  but  too  well  justified  by 
the  murderous  language  of  Lesnier  against  this  unfortunate 
old  man.  A  few  days  after  the  sale  of  the  21st  September, 
he  ["  on"  probably  a  misprint  for  "  U  "]  said  to  Jacques  Gautey, 
that  when  Gay  died  he  would  liave  a  debauch.    Jacques  Gautey 


478  The  Case  of  Frangois  Lesnier. 

Act  of  Ac-  observed  that  Gay  would,  perhaps,  survive  him.     **  No,"  he 
^^     answered,  "  he  is  as  good  as  dead  ;*  and  besides,  M.  Lamothe, 
the  doctor,  has  assured  me  that  he  will  soon  die.'' 

He  said  also  to  Jacques  Magfere,  "  I  bet  twenty-five  francs 
that  he  has  not  sbc  months  to  live;"  and  to  Guillaume  Drouhan, 
junior,  "  I  bet  he  will  be  dead  in  three  months." 

Leonard  Constant  heard  Lesnier  say  these  words :  "  I  am 
"  going  to  send  Gay  to  the  hospital  at  Bordeaux  ;  I  must  b^ 
"  olle  of  my  friends,  a  student,  to  give  him  a  strong  dose ;  in 
"  fifteen  days  he  will  be  no  more.  After  his  death  I  will  have  a 
"  house  built  at  Petit-Mass^,  and  there  I  will  keep  my  school** 

Afterwards,  Jean  Bernard,  the  cartwright^  spoke  to  him  of  a 
plan  of  Gay's  to  go  to  the  hospital  "  He  will  not  go,"  said 
young  Lesnier ;  ''  I  think  before  long  you  will  have  to  make 
him  a  coffin." 

In  the  beginning  of  November  Lesnier  said  to  Mme. 
Lespagne,  that  Gay  was  HI,  and  that  in  eight  days  he  would 
be  no  mora 

Eight  days  afterwards  Gay  was  assassinated  During  the 
night  of  the  15th — 16th,  Jacques  Gautey,  the  sexton,  hear- 
ing a  cry  of  fire,  got  up.  He  tried  to  wake  young  Lesnier, 
who,  it  is  said,  sleeps  very  lightly,  and  struck  three  hard  blows 
at  his  door  at  different  intervals.  Lesnier  got  up  before  answer- 
ing ;  but  instead  of  running  to  the  scene  of  the  accident,  he 
waited  tUl  several  of  his  neighbours  joined  him.  Jacques 
Gautey,  as  sexton,  was  going  to  ring  the  alarm-bell ;  Lesnier 
told  him  he  had,  perhaps,  better  wait  till  the  mayor  ordered 
him,  adding,  however,  that  he  could  do  as  he  pleased.  The 
cure  of  Fieu,  coming  up  at  the  moment,  told  the  sexton  to  go 
and  ring  the  alarm-bell 

On  the  scene  of  the  accident  Lesnier  took  no  part  in  the 
efibrts  made  to  put  out  the  fire.  He  said  to  the  persons  who 
expressed  surprise  at  his  indifference,  "  What  do  you  want  of 
me  ?  I  can  do  no  more."  He  asked  a  witness  if  Gay  was  dead ; 
and  on  his  replying  that  he  was,  observed,  "  All  the  better ; 
(Jod  has  been  gracious  to  him."  As  he  went  back  to  the 
village,  Lesnier  was  in  a  state  of  high  spirits,  which  struck 
every  one  who  was  with  him.    He  played  with  two  girls, 

♦  "llestmortlkouilest." 
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Catherine  Bobin  and    S4conde    Bireau,    and    made    them  Act  of  Ac 

1        1  cusation. 

laugh. 

Marguerite  Mothe  heard  him  say,  "  I  saw  the  first  fire,  but 
hearing  no  one  give  the  alarm  I  went  to  bed."  He  also  said 
that  he  had  executed  the  deed  of  the  29th  September  with 
Gay ;  that  he  was  sure  to  be  accused  of  having  assassinated 
him.  He  begged  the  sexton  to  go  and  fetch  his  father.  "  I 
want  him,"  he  said,  "  to  guide  me." 

On  the  morning  after  the  crime,  Lesnier,  the  son,  returned 
to  Petit-Mass^.  Whilst  the  juge  de  paix  was  making  inves- 
tigations, Pierre  Eeynaud,  who  Was  standing  by  Lesnier,  said, 
on  perceiving  blood  on  the  chairs,  "  I  think  Gay  was  assas- 
sinated Look,  there  is  blood  ! "  "  It  is  a  trifle,"  said  Lesnier. 
"  We  are  the  only  people  who  have  seen  it ;  we  must  say 
"  nothing."  The  same  morning  David  Viardon,  a  gendarme, 
remarked  footsteps  in  a  field  of  Gay's ;  and  seeing  at  the 
same  moment  the  steps  of  Lesnier,  he  waa  struck  with  their 
identity  with  the  first. 

On  the  16th,  Lesnier,  senior,  came  to  the  place  of  the 
accident  with  his  servant,  Jean  Frappier,  who  pointed  out  a 
bit  of  rubbish  from  the  fira  His  master  said,  "  Touch 
nothing,  and  put  your  tongue  in  your  pocket" 

On  the  15th,  two  witnesses,  Guillaume  Drouhau  and 
Pierre  Eeynaud,  remarked,  at  Petit-Mass^  spots  of  blood 
on  the  breast  of  the  shirt  of  Lesnier,  senior.  On  the  same 
day  Lesnier  went  to  Coutras.  On  his  way  he  met  Joseph 
Chenaut,  a  country  agent,  to  whom  he  said,  "  A  great  mis- 
**  fortune  has  happened.  Gay  is  dead,  and  his  house  is  burnt. 
*'  It  seems  he  must  have  been  into  his  shed  to  get  wine,  set 
**  it  on  fire,  and  died  of  fright"  As  he  said  this,  Joseph 
Chenaut  saw  spots  of  blood  on  his  shirt  at  the  place  men- 
tioned. 

Jean  Frappier  declared  at  first  before  the  judge  of  instruc- 
tion that  Lesnier,  his  master,  had  changed  his  shirt  on  his 
return  from  Petit-Mass^,  and  before  he  went  to  Coutras  ;  but 
he  (Lesnier)  had  advised  him  to  say  so  if  he  was  questioned 
on  the  subject  Besides,  Lesnier  himself  admitted  that  he 
had  not  changed  his  linen.  We  must  add  this  important 
fact,  that  the  three  witnesses  agree  on  the  number  of  the 
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Act  of  Ac-  marks  of  blood,  on  their  place  on  the  shirt,  and  on  their 

After  the  burial  of  Gay,  several  persons  met  at  young 
Lesnier's.  Lesnier,  the  father,  and  Lesnier,  the  son,  talked 
together  in  a  low  voice  near  the  fira  Two  witnesses  heard 
the  father  say  to  the  son,  "  The  great  misfortune  is  that  all 
"  was  not  burnt ;  the  trial  would  be  at  end.  You  did  right 
"  in  putting  the  money  into  Gay's  chest  You  see,  my  boy, 
"  that  all  has  happened  as  I  told  you.  I  know  as  much  of  it 
"  as  these  gentlemen."    A  moment  after  old  Lesnier  went  out 

Young  Lesnier  came  to  Barbaron,  and  said,  ^  A  man  has 
*'  gone  to  my  father,  and  said  this  and  that  to  him,  and 
*f  has  invited  him,  on  t^e  strength  of  his  investigations,  to 
"  summons  so-and-so.  My  father  has  quieted  him,  I  was 
"  unwell  yesterday ;  I  am  well  to-day.  Do  you  know  this  is 
"  a  matter  which  might  get  my  head  cut  off?" 

Lesnier,  senior  and  junior,  tried  to  misdirect  the  suspicions 
of  justice  by  turning  them  upon  an  honourable  man.  They 
already  began  to  point  him  out,  as  they  have  themselves 
admitted,  by  the  obscure  and  Ijmg  remarks  just  mentioned. 

After  the  crime,  Lesnier,  senior,  asked  Mag^re  what  he 
thought  of  the  affair  of  Gay  ?  He  kept  silence.  "  It  must^" 
said  old  Lesnier,  "  be  either  the  Lesniers  themselves  or  else 
their  enemies  who  have  done  the  job."  Lesnier,  junior,  at 
the  same  time  spoke  in  the  same  way  to  Jacques  Santez. 
"  Our  enemies,"  he  said,  "  have  assassinated  Gay  and  have 
"  burnt  his  house  to  compromise  us." 

Lesnier,  jimior,  also  said  to  Lamothe,  "  The  rascals  who 
"  kiUed  him  knew  that  I  had  granted  him  an  annuity : 
"  thinking  to  destroy  me  they  killed  him :  but  I  have  just 
"  come  fix)m  Liboume,  whither  I  was  summoned.  They  are 
"  on  the  tract  of  the  culprits.  Ah,  the  rogues,  they  will  be 
"  foimd  out !"  On  another  occasion  young  Lesnier  pointed 
out  clearly  the  person  whom  he  wished  to  submit  to  the 
action  of  the  law.  He  told  Guillaume  Canbroche  and  Lagarde 
that,  on  the  evening  of  Ga/s  murder,  Lespagne  had  brought 
wine  to  St  M^dard,  and  that  it  was  supposed  that  this  wine 
belonged  to'  Gay.  It  is  needless  to  observe  that  Lesnier, 
senior  and  junior,  alone  accused  Lespagne,  and  that  all  those 
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whose  suspicions  they  tried  to  rouse  "\agorously  repelled  iheir  Act  of  Ac- 
imprudent  accusations.  cusation. 

Lesnier  expressed  himseK  thus  on  the  assassination  of  Gay, 
in  the  presence  of  Mme.  Lespagne  : — "  Bah !  if  I  had  killed  a 
"  man,  I  should  not  care  a  curse.  I  belong  to  the  Govem- 
"  ment "  [he  was  Government  schoolmaster],  "  I  should  be 
"  pardoned." 

Another  time  Lesnier  said  to  Michael  Lafon,  that  he  could 
kill  a  man  and  be  pardoned ;  that  the  Government  to  whom 
he  belonged  protected  him. 

After  his  arrest  he  said  to  the  brigadier  (Viardon),  that  in 
some  days  the  barrels  would  be  brought  back  empty  to  Gay's 
housa 

After  Gay's  assassination,  Lesnier,  senior  and  junior, 
appeared  preoccupied  and  troubled  before  several  witnesses. 

The  charges  which  we  have  described  were  assuredly  very 
weighty.  However,  a  witness  of  capital  importance,  Mme. 
Lespagne,  with  whom  young  Lesnier  publicly  held  criminal 
relations,  had  not  at  first  revealed  all  that  she  had  learnt. 
Pressed  by  the  mayor  of  the  commune  of  Fieu,  and  by 
several  persons,  to  tell  the  truth  without  reserve,  she  pre- 
sented herself  twice  before  the  judge  of  instruction,  and 
declared  the  following  facts : — 

Terror  had  prevented  her  from  speaking.  She  was  not 
ignorant  that  the  Lesniers  were  in  prison,  but  she  feared  their 
return.  One  day,  profiting  by  the  absence  of  her  husband, 
young  Lesnier  forced  her  to  comply  with  his  criminal  wishes. 
Afterwards  he  ordered  her  to  poison  her  husband  in  these 
terms : — "  You  must  go  to  an  apothecary,  you  must  buy 
•*  arsenic,  and,  to  avoid  your  husband's  suspicions,  you  must 
"  first  eat  your  own  soup,  and  then  put  his  into  your  dish,  in 
"  which  you  will  have  put  the  poison." 

Some  time  after  he  compelled  her  to  leave  her  husband's 
house.  He  wished  to  force  her  to  sue  for  a  judicial  sepa- 
ration, and  to  make  to  him  (Lesnier)  a  donation  of  all  she 
possessed. 

One  day  he  was  talking  with  Mme.  Lespagne  of  what  he 
intended  to  do  for  her.  She  said,  "  You  are  much  embar- 
'*  rassed ;  you  have  many  people  to  support ;  you  will  have 
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Act  of  Ac-  *'  a  bad  bargain  of  Gay's  land."  "  Ah,  the  rogue ! "  said 
cusation.     j^snier  ;  "  he  won't  embarrass  me  long." 

In  the  beginning  of  November,  Mme.  Lespague  was  think- 
ing of  the  misery  which  threatened  her.  Lesnier,  junior,  to 
reassure  her,  said,  "  I  will  have  Gay's  house  rebuilt,  and  you 
"  shall  go  and  live  with  my  father  and  mother."  "  What  will 
"  you  do  with  Gay  ?"  answered  Mme.  Lespagne.  "  Gay,  he 
"  won't  be  alive  in  eight  days.  I'll  teach  him  to  do  without 
"  bread.  I'll  make  him  turn  his  eyes  as  he  never  turned 
"  them  yet." 

There  was  a  report  that  Gay  was  selling  his  furniture. 
Mme.  Lespagne  told  Lesnier  of  it,  who  said,  *'  Gay  is  an  old 
"  i-ogue !  It  appears  that  he  won't  go  to  the  hospital  He 
"  will  see  what  will  happen  to  him."  "  Well,  what  will  you 
"  do  with  him?"  said  Mme.  Lespagne.  "  I  will  ktll  him," 
said  Lesnier  in  a  low  voice. 

He  said  another  time  to  this  woman, ''  Gay  is  an  old  good- 
"  for-nothing  rascal  My  father  told  me  that  if  he  could  not 
*'  get  him  out  one  way  he  would  another." 

Mme.  Lespagne  said,  "  What  do  you  want  to  do  with  the 
"  old  man  ?"  "  He  is  not  strong,"  said  Lesnier;  "  a  good  blow 
"  with  a  hammer  will  soon  lay  him  on  the  ground."  "  The 
"  man,  then,  is  very  much  in  your  way  ?"  said  Mme.  Lespagna 
"  He  will  see — he  wiU  see,"  said  Lesnier,  shaking  his  head. 

Mme.  Lespagne  had  sold  bread  to  Gay  to  the  value  of  43/ 
which  he  owed  her.  Gay  agreed,  on  the  16th  of  November, 
to  give  her  his  wine  in  pajonent.  Mme.  Lespagne  mentioned 
this  to  Lesnier,  junior,  who  said  to  her,  "  Don't  count  on  the 
"  wine  to  pay  yourself ;  it  will  not  stay  long  where  it  is. 
"  You  can  scratch  that  debt  out  of  your  book ;  you  will  never 
"  have  anything."  He  added,  as  if  to  console  Mme.  Lespagne, 
'*  I  will  make  up  half  a  barrel  for  you." 

In  fact,  on  the  14th  November,  at  four  in  the  afternoon, 
Mme.  Lespagne  was  in  front  of  her  father's  house.  Lesnier. 
junior,  came  along  the  road,  and  she  asked  him  where  he  was 
going.  "  I  am  going  to  Grave-d'Or,  to  settle  with  my  father 
about  carrying  off  Gay's  wine."  She  asked  what  teamster 
would  carry  the  wine.  "  I  do  not  want  a  teamster.  Has  not 
my  father  a  cart  and  cows  ? "    She  observed  that  it  would  be 
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difiScult  for  him  to  drive  the  cart  near  to  Gay's  housa     He  Act  of  Ac- 
added  that  he  and  his  father  would  roll  the  ban*els  through  <^^***^®°- 
Chatard's  pine-wood,  and  pointed  out  to  her  the  road  which 
he  would  follow  with  the  cart.     Young  Lesnier  had  already 
told  the  same  witness  several  times  that  his  father  and  he 
were  to  carry  the  wine  to  Grave-d'Or. 

Next  day,  towards  seven  in  the  evening,  Mme.  Lespagne 
again  saw  young  Lesnier  on  the  footpath  which  goes  to 
Petit-Mass^.  Mme.  Lespagne  was  in  front  of  her  father's 
house,  which  is  by  the  side  of  the  path.  In  passing  by  her, 
Lesnier  said,  "  I  am  very  tired !  I  am  waiting  for  my  father, 
and  he  does  not  come."     He  then  went  towards  Gay's  housa 

On  the  morning  of  the  16th,  at  six  or  seven,  this  witness 
went  to  get  water  at  M.  Chatard's  well.  3ho  had  to  pass 
before  the  house  of  Lesnier,  junior;  she  saw  him  on  the 
threshold.  His  arms  were  crossed  and  his  face  was  pale  and 
sad.  He  had  sabots  on  his  feet,  and  they  were  spotted  with 
blood.  In  the  course  of  the  day,  Mme.  Lespagne  went  to 
Petit-Mass4  Lesnier  was  there ;  he  wore  the  same  sabots, 
but  she  no  longer  saw  the  marks  which  she  had  observed  some 
hours  before. 

The  same  day,  Lesnier,  junior,  told  Mme.  Lespagne  that  he 
had  been  the  first  to  see  the  fire,  but  that,  hearing  no  noise, 
he  had  called  no  one,  had  gone  into  his  own  house  and  gone 
to  bed. 

The  same  day,  again,  Mme.  Lespagne  asked  young  Lesnier 
why  neither  he  nor  his  father  had  approached  the  corpse. 
"  We  had  no  need,"  said  he,  "  to  approach  it ;  we  had  knocked 
it  about  quite  enough." 

Three  days  after  the  crime,  young  Lesnier  met  Mme. 
Lespagne  near  her  own  house.  He  seemed  anxious.  She 
asked  him  what  was  the  matter.     He  said,  "  I  have  passed 

two  bad  nights,  but  the  last  has  been  better.     I  was  afraid 

they  should  look  for  Gay's  wine;  but  I  think  now  the 

search  is  given  up,  and  I  am  less  anxious." 

She  remarked  that  the  inquiry  was  not  over.  "  That  be 
"  damned,"  said  he.  *'  Let  them  do  what  they  like.  I  don't 
"  answer  for  Gay.  Besides,  they  will  find  no  evidence."  The 
day  he  came  to  this  woman,  who  had  seen  him  in  a  ditch 
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Act  of  Ac-  near  the  church  of  Fieu,  he  asked  her  if  she  was  summoned, 
cusation.  u  Before  you  give  your  evidence  I  want  to  speak  to  you.  I 
"  cannot  speak  to  you  here,  for  we  are  seen."  (In  fact,  Pellerin, 
a  mason,  was  at  work  on  the  roof  of  the  curd's  house.)  **No 
one  must  hear  what  I  have  to  say."  Having  a  fowl  of  his  son's, 
old  Lesnier  said,  "  Take  that  fowl  and  bring  it  to  my  house," 

Eight  or  ten  days  before  his  arrest,  young  Liesnier  came  to 
Mme.  Lespagne,  and,  giving  her  a  piece  of  soft  cotton-stuf^ 
said, ''  You  will  be  summoned ;  and  take  care  not  to  mention 
my  name,  and  speak  much  of  your  husband." 

Lastly,  on  another  occasion  young  Lesnier  expressed  m 
these  terms  the  hope  he  had  to  escape  the  danger  of  his  trial: 
"  I  am  now  comfortable  ;  I  shall  get  out  of  it"  After  some 
other  remarks,  Lesnier  was,  for  a  moment,  silent ;  then  he 
continued  :  "  Don't  repeat  my  confidences.  You  would  repent 
of  it ;  you  don't  know  what  would  happen." 

Such,  shortly,  are  the  most  important  points  in  the  crushing 
evidence  of  Mme.  Lespagne. 

Old  and  young  Lesnier  denied  all  the  charges  made  against 
them.  Tliey  pretended  before  the  authorities  that  the  assas- 
sination of  Gay  and  the  burning  of  his  house  had  been  com- 
mitted by  enemies,  who  had  resolved  to  destroy  them  ;  that 
the  witnesses  who  deposed  against  them  were  bought,  or  gave 
their  evidence  from  malice. 

Young  Lesnier  went  so  far  as  to  deny  his  relations  wiH 
Mma  Lespagne,  in  the  face  of  public  notoriety.  The  two  pri- 
soners are  surrounded  by  a  reputation  of  malice,  which 
makes  them  feared  in  the  district  where  they  liva  This  re- 
putation is  justified  by  the  murderous  remarks  which  they 
have  made  of  the  cur6  of  the  commune  of  Fieu,  of  Drouhau 
and  Lespagne,  a  landowner — remarks  attested  by  trust- 
worthy witnesses.  Daignaud  was  stopped  at  night  on  a 
public  road  by  two  persons.  He  fully  recognised  young  Les- 
nier ;  he  only  thought  he  recognised  his  father. 

After  the  arrest  of  the  two  prisoners,  the  wife  of  old  Lesnier 
announced  that  she  received  letters  from  her  son  and  her  hus- 
band every  day ;  that  both  were  going  to  return ;  that  they 
knew  the  witnesses  who  were  examined  against  them  •  and 
that  on  their  return  those  witnesses  would  repent  of  it 
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This  terror  which  old  and  young  Lesnier  tried  to  inspire  had  Act  of  Ac- 
obviously  no  other  object  than  to  prevent  the  manifestation  c*^^<^»- 
of  a  truth  which  must  bo  fatal  to  them. 

In  consequence,  Lesnier  the  elder  and  the  younger  are 
accused — 

1.  Of  having,  together  and  in  concert,  fraudulently  carried 
off  &om  the  place  called  Petit-Masse,  in  the  commune  of 
Fieu,  on  the  15th  Nov.  \%VJ^  a  certain  quantity  of  wine,  to 
the  prejudice  of  Claude  Gay. 

2.  Of  having,  during  the  night  between  the  15th  and  16th 
Nov.  wilfully  selrfire  to  the  house  inhabited  by  and  belonging 
to  the  said  Claude  Gay. 

3.  Of  having,  under  the  same  circumstances  and  at  the 
same  place,  wilfully  put  to  death  the  said  Claude  Gay. 

Of  having  committed  this  homicide  *  with  premeditation — 
the  homicide  having  preceded,  accompanied,  or  followed  the 
crimes  of  theft  and  arson  qualified  as  above. 

On  which  the  jury  will  have  to  decide  whether  the  pri- 
soners are  guilty. 

Done  at  the  bar  {parquet)  of  the  Court  of  Appeal,  the  4th 
June,  1848. 

The  Procureur-General, 

(Signed)    Tboplonq. 

I  have  translated  this  document  in  full,  both  because  it  is 
the  only  report  of  the  trial  of  1848,  and  in  order  to  give  a 
complete  specimen  of  an  act  of  accusation. 

The  evidence  which  it  states  is  of  the  weakest  description  Observa- 
possible  ;  for,  with  exceptions  too  trifling  to  mention,  it  con-  ^°^f~°*^ 
sists  entirely  of  reports  of  conversations,  of  which  all  the  im-  proved, 
portant  ones  rested  upon  the  evidence  of  single  witnesses. 
Not  a  single  fact  was  proved  in  the  case  which  it  is  possible 
to  represent  upon  any  theory  as  having  formed  part  either  of 
the  preparation  for  or  execution  of  the  crime,  or  as  conduct 
caused  by  it  and  connected  with  it.    The  whole  case  rested, 
in  fact,  on  the  evidence  of  Mma  Lespagne,  who  was  a  woman 
of  notoriously  bad  character,  and  who  never  opened  her  mouth 

*  Meurtre  is   the  general  name  for  wilful  killing.      AaaeHnai   comes 
nearer  to  what  we  mean  by  murder. 
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on  the  subject  till  Lesnier  was  in  prison.  Daignaud's  evi- 
dence as  to  tlie  robbery  by  the  two  Lesniers — which,  accord- 
ing to  English  law,  would  have  been  irrelevant  and  inadmis- 
sible— is  introduced  at  the  end  of  the  act  of  accusation  as  a 
sort  of  make-weight.  The  act  says  nothing  of  the  occasion 
on  which  either  it  or  the  evidence  of  Mme.  Lespagne  was 
given.  The  vital  importance  of  these  circumstances,  and  the 
iniquity  of  suppressing  all  mention  of  them,  appears  fix)m  the 
subsequent  proceedings. 

Lesnier  the  father  was  acquitted ;  Lesnier  the  son  was  con- 
victed, with  extenuating  circumstances — which  are  to  be 
found  in  abundance  in  the  evidence,  but  nowhere  else — and 
sentenced  to  the  galleys  for  life.  His  father,  dissatisfied  with 
the  conviction,  made  every  effort  to  obtain  new  infonnation 
on  the  subject,  and,  in  the  summer  of  1854,  he  succeeded 
in  doing  so.  The  result  of  his  inquiries  was,  that  Lespagne 
was  accused  of  the  murder  and  arson,  Mma  Lespagne  and 
Daignaud  of  perjury,  in  relation  to  the  Lesniers.  Lespagne  was 
also  accused  of  subornation  of  perjury.  The  trial  lasted  for 
along  time,  and  a  great  mass  of  evidence  was  produced,  which 
it  is  not  worth  while  to  state.  The  chief  points  in  the  evi- 
dence are  enumerated  in  the  act  of  accusation,  which  adds 
to  the  statements  made  in  the  act  of  accusation  against  Les- 
nier several  facts  of  the  utmost  importance,  and  which  must 
have  been  known  to  the  authorities  at  the  time  of  the  first 
trial,  but  which  they  did  not  think  fit  to  put  forward. 

The  most  important  of  these  points  related  to  the  manner 
Lespagne  s  ^  which  Mme.  Lespagne  made  her  revelations.  Her  first 
statement  was  made  on  the  20th  December,  1847,  the  next 
on  the  4th  January,  1848,  the  next  on  the  1st  February,  the 
next  on  the  10th.  She  had  been  examined  before,  and  had 
then  said  notliing  important.  On  each  occasion  she  brought 
out  a  little  more  than  the  time  before,  and  reserved  for  the 
last  the  strongest  of  lier  statements — ^that  Lesnier  had  said 
tliat  he  and  Ms  father  had  no  occasion  to  approach  the  body 
because  they  had  "  knocked  it  about  enough  already."  It  also 
was  stated  that,  before  the  trial  of  Lesnier,  Mme.  Lespagne 
was  reconciled  to  her  husband.  "  She  had  been  driven  by  her 
"  husband  from  his  home,"  says  the  act.     "  She  returned  aft^ 
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"  the  arrest  of  young  Lesnier.  Then  began  the  series  of  her 
"  lying  declarations  against  the  Lesniers.  This  coincidence 
"  alone  is  worth  a  whole  demonstration."  ♦  This  remark  is  per- 
fectly just,  but  it  might  and  ought  to  have  been  made  seven 
years  before.  If,  instead  of  being  in  solitary  confinement  un- 
dergoing interrogatories,  Lesnier  had  had  an  attorney  to  pre- 
pare his  defence,  and  counsel  to  cross-examine  the  witnesses 
on  the  other  side,  the  infamy  of  the  woman  would  have  been 
clearly  proved.  As  soon  as  the  least  inquiry  was  made,  it 
appeared  that  her  story  about  Lesnier's  seducing  her  by  vio- 
lence was  ridiculously  false.  Various  eye-witnesses  deposed 
to  acts  of  the  greatest  indecency  and  provocation  on  her  part 
toward  him.  She  admitted,  as  soon  as  she  was  strictly  ex- 
amined on  the  subject,  that  all  she  had  said  was  false ;  she 
said  that  she  had  been  suborned  to  say  what  she  said  of  the 
cure  of  the  parish,  who  was  charged  by  Lesnier  with  courting 
his  sister,  and  who  made  up  what  she  was  to  say,  and  taught 
it  her  like  a  lesson,  and  threatened  to  refuse  her  the  sacra- 
ment if  she  did  not  do  as  he  wished.  She  also  said  that  her 
husband  had  confessed  his  guilt  to  her.  Daignaud  admitted 
that  his  story  about  being  robbed  by  the  Lesniers  was  alto- 
gether false  ;  and  he  added  that  his  reason  for  telling  it  was 
that  he  owed  Lespagne  fifteen  francs,  and  that  Lespagne 
forgave  him  the  debt,  in  consideration  of  his  evidence. 

These  retractations  appear  to  have  been  obtained  by  col- 
lecting  a  variety  of  remarks,  made  partly  by  Mme.  lespagne, 
and  partly  by  other  persons,  implying  that  Lesnier  was  in- 
nocent and  Lespagne  guilty.  A  young  man  in  particular,  of 
the  name  of  Malefille,  who  lived  with  Lespagne  at  the  time  of 
the  murder,  and  died  before  the  second  trial,  was  said  to  have 
said  that  Lespagne  and  his  brother-in-law,  Beaumaine,  had 
committed  the  crime,  that  Lespagne  was  to  take  Gay's  wine 
for  a  debt  of  45/,  that  there  was  a  dispute  about  one  of  the 
barrels,  that  (Jay  resisted  its  removal,  and  that  Lespagne 
thereupon  struck  him  a  fatal  blow  on  the  head  with  a 
hammer — an  account  consistent  with  the  position  of  the 
woimd  and  other  circumstances.  Lespagne  was  seen,  with 
his  brother-in-law  and  another  man,  taking  wine  along  the 
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road  on  the  day  after  the  murder ;  and  evidence  was  given  of 
a  considerable  number  of  broken  hints,  and  more  or  less 
suspicious  remarks,  by  his  wife  and  himsel£  With  regard  to 
Daignaud's  evidence,  several  witnesses  proved  an  alibi  on  behalf 
of  each  of  the  Lesniera 

Arrest  and      Lespagne  was    arrested   and  charged  with  the   murder. 

J?i^[^^  The  case  against  him  rested  on  the  evidence  of  his  wife 
and  Daignaud.      His  wife  was  an    adulteress,   a  perjured 
woman,  and  had  attempted  to  commit  murder  by  perjury. 
Daignaud,  according  to  his  own  account,  had  agreed  to  swear 
away  another  man's  life  for  15/    The  evidence  in  itself  was 
utterly  worthless.    The  way  in  which  the  prisoner  was  dealt 
with  gives  an  instructive  illustration  of  the  practical  working 
of  the  French  criminal  procedure.     He  was  arrested,  and, 
after  a  time,  brought  to  confess.    On  his  trial  he  retracted 
his  confession,  declaring  that  it  had  been  obtained  from  him 
by  violence.     This  was  treated  as  an  impossibility,  but  the 
account  given  by  the  witnesses  is  as  follows: — ^''On  the 
"  fourth  day,"  said  M.  Nadal,*  Commissary  of  Police,  "  Les- 
"  pagne  was  interrogated.    The  Procureur-Imperial  informed 
"  him  of  the  numerous  charges  against  him.     He  vigorously 
"  denied  for  more  than  an  hour  that  he  was  guilty.     At  last, 
"  disconcerted  by  the  evidence    collected  against  \\\ix\^   he 
"  asked  me  to  go  and  find  his  relations,  as  he  would  teU  all 
*'  before  them.     I  went  to  his  house  for  the  purpose,  but  I 
"  had  hardly  gone  fifty  paces  before  the  brigadier  of  gen- 
"  darmerie  ran  after  me  and  said  it  was  no  use,  as  he  had 
"  confessed  everything."     After  some  further  evidence,  the 
Procureur-General  asked,   "Is  it  true'  that  the  Procureur- 
"  Imperial  threatened  Lespagne  with  the  scaffold? — A,  Alto- 
"  gether  imtrue.     On  the  contrary,  they  always  tried  to  coax 
"  him   {prendre  par  le  douceur).      The   Procureur-ImpAial 
"  confined  himself  to  begging  Lespagne  to  tell  the  truth,  and 
"  confess  all  if  he  was  guilty ;  he  made  him  understand  that 
"  if  he  kept  silence  he  eocposed  him^lf  to  having  his  conduct 
*' judged  more  severely/,''  f    Another  gendarme,  Bemadou,  was 
asked,  "The  accused  says,  that  he  made  these  confessions 
*'  because  he  was  frightened? — A.  No  one  threatened  him ; 
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'  on  the  corUraryy  tliey  spoke  of  his  family,  alld  told  him,  that 
"  tlie  only  way  to  obtain  soms  indulgence  woa  to  tell  the  whole 
"  truth."  *  The  degree  of  pressure,  which  is  considered  legiti- 
mate under  this  system,  is  curiously  exemplified  by  these 
answers,  and  by  the  fact,  that  when  Lespagne  retracted  his 
confessions,  his  advocate,  the  jnge  de  paix,  his  brother-in- 
law,  and  the  President,  all  in  open  court,  begged  Lespagne  to 
confess.  He  refused  to  do  so,  but  was  convicted,  and  sen- 
tenced to  twenty  years  of  the  galleys. 

The  result  of  this  conviction  was,  that  a  third  trial  took  Third  trial 

^    T 

place,  which  was  a  repetition  of  the  second.     During  the  nzgae 

interval,  fresh  efforts  were  made  to  obtain  a  confession  from  ^  L«« 

Lespagne.     They  are  thus  described  by  the  jiige  de  paix 

who  made  them : — f  "  As  juge  de  paix,  and  on  account  of 

"  the  influence  which  I  thought  I  ought  to  exert  over  the 

"  accused,  when  I  saw  that  he  constantly  retracted,  during 

"  the  hearings  of  the  12th,  13th,  and  14th,  the  confessions 

"  which  he  had  made  at  the  time  of  his  arrest,  I  thought  it 

"  my  duty  to  visit  him  in  prison,  to  get  him  to  tell  the  truth. 

"  M.  Princeteau,  his  advocate,  who  had  preceded  me,  had  in 

"  vain  tried  to  bring  him  to  do  so.      I  found  him  immov- 

"  able  myself.    Soon  after,  I  told  his  relations  to  try  new 

**  efforts   for    this   purpose,    and  I    went  with   them   and 

"  M.  Princeteau  again  to  the  prison.     Being  then  pressed 

"  very  closely,  he  at  last  said,  *  Well,  yes,  you  will  have  it ;  I 

**  shall  lose  my  head ;  I  am  forced  to  own  that  I  was  the 

'*  involimtary  cause  of  his  death.     I  pushed  him,   he  fell 

"  backwards,  and  his  head  must  have  struck  upon  somo 

"  farming  tool  or  other,  which  made  his  wound.' " 

The  degree  of  terror  and  prejudice  which  is  produced  by 
the  zeal  of  gendarmes  and  the  other  local  agents  of  the 
central  power — that  is,  by  the  practical  working  of  the  in- 
quisitorial theory  of  criminal  law — is  well  shown  by  the  fact, 
that  all  the  witnesses  who  proved  the  perjury  of  Daignaud, 
on  being  asked  why  they  had  not  come  forward  at  the  first 
trial,  answered,  that  they  were  afraid  because  the  guilt  of  Les- 
nier  was  the  established  theory.  One  man,:t  who  proved  an 
alibi  on  behalf  of  old  Lesnier,  as  to  the  robbery  on  Daignaud, 

•  I.  124.  t  II.  33.  t  I.  90, 
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was  asked,  "Wliy  did  not  you  speak  of  this  in  1848? — A, 
I  was  aft&id,  because  I  thought  I  should  be  alone.*'  Another* 
said,  "  I  was  afraid  because  I  was  alone,  and  every  one  said 
that  Lesnier  was  guilty."  The  practical  application  of  the 
system  is  described  with  great  point  and  vigour  by  the  Pro- 
cureur-General,  in  his  summing  up  to  the  jury.  His  language 
supplies  a  better  vindication  of  the  practical  sagacity  of  many 
of  the  rules  and  principles  of  English  criminal  procedure  than 
the  most  elaborate  arguments  on  the  subject  After  describ- 
ing the  way  in  which  Lespagne  was  connected  with  the 
mayor,  the  cure,  and  the  other  important  personages  of  the 
commune,  he  says,  "  You  understand  now,  gentlemen  of  the 
"jury,  what  passed  in  184!7.  Justice  pursued  its  usual 
"  routine  {aes  errements  ordinaires).  It  did  what  it  inevitably 
''  must  do  when  it  informs  itself  of  a  crime.  As  it  has  not 
"  the  gift  of  divination,  it  took  its  first  instructions  from  the 
*'  local  authorities,  influenced  by  their  impressions,  and  cir- 
"  cumvented  and  abused  by  them,  it  has  unhappily  allowed 
"  itself  to  be  drawn  into  their  ways  of  thinking.  To  its  eyes 
"  as  for  theirs  the  evidence  against  Lesnier  came  to  light, 
"  the  guilt  of  Lespagne  remained  in  the  shada 

"  In  this  state  of  afifairs,  and  in  this  state  of  feeling,  there 
**  suddenly  appeared  two  crushing  depositions  against  Lesnier. 
"  Received  with  a  sort  of  acclamation  by  the  factitious  opinion 
"  of  the  country,  and,  combined  with  detestable  skill,  they 
**  easily  surprised  the  confidence  of  the  judge." 

On  his  second  trial,  Lespagne  was  sentenced  to  the  galleys 
for  life.  He  made  other  confessions,  which  appear  more 
trustworthy  than  those  already  mentioned,  but,  on  the  whole, 
his  guilt  was  not  much  more  satisfactorily  proved  than  that 
of  Lesnier.  It  would  be  tedious  to  enter  minutely  into  the 
evidence  in  this  case.  Its  value  lies  in  the  illustration 
which  it  aflfords  of  the  spirit  of  the  inquisitorial  system  of 
procedure. 

If  it  is  the  true  theory  of  criminal  justice  that  the  highest 
legal  authorities  ought  to  be  at  the  head  of  a  retinue  of  petty 
tyitints  and  police  spies,  such  cases  as  Lesnier's  must  be 
expected      By  leaving  the  prosecutor  and  the  accused  to 
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fight  out  their  differences  before  impartial  judges,  assisted  by 
counsel  who  are  thoroughly  independent  of  all  local  autho- 
rities whatever,  and  by  attorneys  who  are  merely  the  agents 
of  those  who  employ  them,  we,  at  all  events,  effectually  avoid 
evils  like  this  ;  whilst  our  rules  of  evidence,  which  may  some- 
times shut  out  the  truth,  close  the  door  on  oceans  of  malig- 
nant gossip,  against  which  innocence  is  a  poor  protection, 
and  establish  a  standard  of  proof  so  high  as  to  be  in  itself  a 
strong  protection  against  perjury  and  conspiracy. 
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Accomplices,  the  eyidence  of,  800. 

Accusation  by  the  Qrand  Juiy,  158. 

French  system  of,  163. 

AeU  (TaccuscUion,  account  of,  163. 

Action,  definition  of,  76 ;  general  re- 
sult of  this,  81. 

Actions  complex  in  character,  103. 

Administration  of  criminal  law,  defect 
in,  229. 

Advocacy,  professional  rules  of,  167. 

Alibis,  false,  remedy  against,  177. 

Anglo-Saxon  criminal  procedure,  11 ; 
general  result  of,  13. 

Anglo-Saxon  courts  and  circuits,  13 ; 
duties  of  judges,  ib, 

Anglo-Saxon  kings,  their  jurisdiction, 
14. 

Appeal  in  criminal  oases,  219, 223, 229. 

under  Justices  in  eyre,  17. 

by  judicial  combat,  23. 

Apprehensions,  lawful  and  unlawful ; 
rules  as  to,  118  {tee  arrest). 

Aram  (Eugene),  case  of,  195. 

Arrest  as  a  feature  of  criminal  proce- 
dure, 157. 

Arrest,  law  of,  its  history,  25 ;  the 
present  system,  80;  its  difference 
in  felony  and  misdemeanor,  109  {see 
apprehensions). 

Arson,  Bracton's  definition  of,  84; 
modem  legislation  on,  48;  intri- 
cacy of  the  law,  and  proposed  defi- 
nition, 144. 

Atheists,  their  competency  as  wit- 
nesses, 288 ;  objections  to  this  rule, 
289 ;  its  partiality,  292. 

Attempts  to  murder ;  original  defect  in 
the  law  of,  123;  recent  legislation 
upon,  lb. ;  objections  to  this,  124. 

Attorney  for  the  prosecution  and  de- 
fence, duties  of,  155. 

Attorney-General  as  a  public  prose- 
cutor, 155 ;  his  right  of  reply,  161. 

Attorneys'  fees  too  low  in  specud  cri- 
minal cases,  172. 

Bailees,  larceny  by,  55. 

Belief,  the  nature  of,  239 ;  ita  bearing 

on  evidence,  245. 
Benefit  of  Clergy  Act,  71. 


Bentham  (Jeremy)  his  influence  on 

the  criminal  law,  66 ;  remarks  on 

his  view  of  juries,  219. 
Black  Act  (The),  47. 
Bracton's  definition  of  crimes,  83  ; 

his  account  of  criminal  procedure 

(13th  cent)  15 ;  its  result,  19. 
Breaking,  its  meaning  as  applied  to 

burglary,  139. 
Borden  of  proof,  rules  regarding  it, 

303. 
Burglary,  definition  of,  189 ;  suggested 

alteration  of,  140. 

Capitula  itineris,  account  of,  16. 

Cardigan's  (Lord)  case,  813. 

Case  law  defined,  32. 

Certainty,  difference  between  moral 
and  legal,  313. 

Certainty,  impossible  and  inconceiv- 
able, 261. 

Challenge,  law  of,  18,  205, 106. 

Chance  as  distinguished  from  proba- 
bility, 255. 

Character,  rules  as  to  evidence  re- 
garding it,  809. 

Choses  in  action  defined,  52. 

Circumstantial  evidence  considered, 
265 ;  objections  to  the  phrase,  270. 

Clergy,  benefit  of,  71. 

Codification  of  reports  should  rest 
with  the  Judges,  835. 

Codification  of  the  law  considered, 
150. 

Coinage  offences  as  a  branch  of  trea- 
son, 41. 

Coinage  offences,  law  regarding,  148. 

Coke  (Lord)  on  punishments,  72 ;  his 
third  institute,  66;  his  definition 
of  malice,  44. 

Coke,  case  of,  under  Coventry  Act,  47. 

Combinations  of  facts,  their  value  in 
evidence,  259. 

Common  law  defined,  82 ;  its  relation 
to  statute  law,  t6. 

Compensation  for  injury  by  felony 
considered,  108. 

Compromises  in  the  administration 
of  criminal  justice,  174. 

Concurrent  intents  in  murder,  120. 
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Confession,  rules  as  to,  819;  their 
contrast  with  the  Continental  sys- 
tems, ib. 

Consolidation  acts  specified,  66. 

of  1861,  their  bear- 
ing on  codification,  150  ;  how  sus- 
ceptible of  improvement,  151. 

Conspiracy,  Sir  W.  Russell  on,  \i5 ; 
definition  of,  148. 

Conspiracy,  law  of,  62 ;  its  conve- 
niences and  dangers,  149. 

Contradiction  of  witnesses,  rules  re- 
garding, 298. 

Conviction,  amount  of  evidence  re- 
quired for  it,  824. 

Coroners,  statute  of,  26 ;  their  func- 
tions, ih. ;  their  office  now  judicial, 
27. 

Counsel,  professional  rules  regarding, 
167 ;  latitude  left  to  them,  281. 

Coimsel  for  the  Crown,  his  position, 
powers,  and  duties,  159,  201 ;  pro- 
fessional rules  regarding,  167. 

Counsel,  standing,  appointment  of, 
undesirable,  173. 

Cours  imp^riiUes,  their  constitution, 
162. 

Court  for  Crown  Cases  Reserved,  its 
duties,  224. 

Court  of  appeal  in  criminal  cases,  289 ; 
remedy  suggested,  280. 

Courts  of  law^,  their  antiquity,  10  ; 
under  the  Saxons,  13,  and  Normans, 
14. 

Courts  of  law  established  as  the  great 
criminal  tribunals,  15. 

Courts  of  law,  their  course  regarding 
the  criminal  law,  32. 

Coventry  Act,  47. 

Credit  of  witnesses,  rules  regarding, 
295. 

Crime  and  law  correlative  and  co-ex- 
tensive, 2. 

Crimen  falsi,  Bracton's  definition  of, 
38. 

Crime,  definition  of,  1,  8. 

in  general,  definition  of,  75. 

Crimes  specific,  Bracton's  definitions 
of,  83 ;  general  classification  of,  98. 

Crimes,  definitions  of,  their  object, 
98 ;  their  most  convenient  arrange- 
ment, 104 ;  their  defects,  and  the 
causes  of  them,  111. 

Crimes,  legal  and  moral  relation  of, 
101 ;  their  relation  to  torts,  7,  58. 

Criminal  cases,  appeal  in,  219,  223, 
229. 

Criminal  cases,  new  trials  in,  consi- 
dered, 226. 

Criminal  intention  essential  to  crime, 
81. 

Criminal  law,  popular  use  of  the  term, 
2;  strict  sense  of,  8  ;  includes  acts 
not  immoral,  5 ;  natural  classifica- 


tion of,  7 ;  historical  sketch  of,  10 ; 
cause  of  its  intricacies,  49  ;  course 
of  parliament  and  courts  of  law  re- 
garding it,  32 ;  general  aspects  of, 
13th— 17th  cents.,  64 ;  in  18th  cent, 
66 ;  consolidation  of,  in  19th  cent, 
67  ;  general  result,  68  ;  best  theory 
of,  82  ;  its  twofold  benefit^  98  :  its 
relation  to  morals,  102 ;  its  codifi- 
cation considered,  150 ;  summary 
of  its  good  and  bad  points,  327 ; 
defect  in,  229 ;  suggested  remedy, 
230  ;  necessity  for  constant  reforms 
in,  336. 

Criminal  law  eommissionen,  their 
report  on  secondary  punishments, 
78. 

Criminal  legislation  considered,  826 ; 
practical  suggestion  upon,  833. 

Criminal  pleading,  the  system  of,  179. 

Criminal  procedure  in  general,  153; 
definition  of,  158  ;  litigions,  not  in- 
quisitorial, 154,  158 ;  account  of 
the  French  system,  162 ;  its  com- 
parison with  the  English,  165 ; 
special  characteristics  of,  169;  de- 
fects in  our  system,  170  ;  remedies 
proposed,  172 ;  observations  on 
these,  ib.  {see  law  of  procedure). 

Criminal  trial  defined,  22 ;  the  growth 
of  our  present  system,  23  ;  techni- 
cal description  of,  28. 

Ci*oss-examining,  how  far  it  secures 
truth,  177 ;  rule  as  to  leading  ques- 
tions, 282. 

Cross-examination  as  to  credit  of  wit- 
nesses, 296 ;  discretion  of  the  bar 
regarding  it,  298. 

Crown  prosecutions  for  misdemeanor, 
effect  of,  59. 

Damages,  their  difference  from  penal- 
ties, 5. 

Deceased  persons,  rule  as  to  their 
statements,  818. 

Defence  in  formA  pauperis,  179. 

of  prisoners,  how  conducted, 

156, 161 ;  provision  should  be  made 
for  it,  174;  difiSeulties  of  this,  ib. ; 
practical  suggestions,  175 ;  obser- 
vations on  the  present  practice,  and 
its  bearing  on  true  and  sham  de- 
fences, ib. 

Definitions  of  crimes,  observations  on 
their  character,  150. 

Delusions  {see  monomania). 

Depositions  as  evidence,  rule  concern- 
ing, 316,  819. 

Detection,  law  of,  its  history,  25. 

of  crime,  the  duty  of  the 

police,  172. 

Direct  and  circumstantial  evidence 
considered,  2G5;  difficulty  of  the 
distinction,  266,  278. 
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Documents  legal  and  official  as  evi- 
dence, 315. 

Donellnn  (John),  his  trial  for  poison- 
ing, 838 ;  referred  to  196,  268,  325. 

Doubt,  what  makes  it  reasonable,  261. 

Dove  (William),  summary  of  his  trial 
for  poisoning,  391 ;  referred  to,  79, 
93,  212.  882. 

Duels,  influence  of  the  law  upon,  120. 

Dying  declarations,  rule  regarding 
them,  318. 

Embezzlement,  statutes  of,  53. 

Equitable  interests  in  relation  to  lar- 
ceny, 184. 

Erskine  (Lord),  on  libel,  146. 

Evidence  law  of,  its  history,  68 ;  rules 
of,  69 ;  the  province  of,  234. 

Evidence,  no  legal  provision  for  col- 
lecting it,  31 ;  gradual  growth  of 
the  present  system,  70 ;  conflict  of 
it  in  cases  of  madness,  92  ;  French 
system  of  collecting  it,  162 ;  its  na- 
ture, 235  ;  ambiguity  of  the  word, 
245 ;  its  process  in  pn)ducing  be- 
lief, 246 ;  classified  as  material  and 
verbal,  248 ;  malhematical  esti- 
mates regarding  it,  256 ;  its  classifi- 
cation as  direct  and  circumstantial, 
265 ;  rules  as  to  eliciting  it,  280 ; 
rules  as  to  its  competency,  302 ; 
must  be  confined  to  the  points  in 
issue,  305;  results  of  this  rule, 
806;  its  application  to  character, 
309 ;  the  best  must  be  given,  314. 

Evidence,  its  principles  in  relation  to 
criminal  law,  234  ;  English  rules 
of,  276 ;  their  value,  324. 

Evidence  scientific,  province  of  jurors 
regarding  it,  212. 

Examination,  French  system  of,  164. 

Examination  of  prisoners,  old  and 
recent  acts  regarding,  157. 

Experts,  nature  of  proposal  regarding 
tnem,  and  objections,  209. 

Facts,  their  relation  to  evidence,  235. 

False  pretence,  difficulty  in  defining 
it,  130. 

Fees  with  briefs  from  the  dock,  179. 

Felony,  its  distinction  from  misde- 
meanor, h^  ;  this  distinction  incon- 
venient, 105  ;  reasons  given  for 
maintaining  it,  110 ;  suggested  al- 
teration, 110. 

Felony  and  treason,  distinction  be- 
tween, 107. 

Forfeiture,  law  of,  its  injustice  in 
some  cases,  106 ;  its  abolition  de- 
sirable, 107. 

Forgery,  statute  of,  its  needless  intri- 
cacy, 141 ;  proposed  change  and  ita 
effect,  142. 

Fortescue  (Sir  Wm.),  20. 


Foster  (Sir  M.),  his  discourse  on  ho- 
micide, 44 ;  his  view  of  treason,  88. 

Frank-pledge,  account  of,  25. 

Fraud,  the  proper  notion  of,  129. 

Fraudulent  breaches  of  trust,  law  re- 
garding, 131. 

French  criminal  procedure,  account 
of,  162 ;  inquisitorial  nature  of,  164 ; 
comparisons  with  the  English  sys- 
tem, 165,  188,  190,  199,  203,  215. 
275,  319. 

Game,  difficulties  attending  it  in  cases 

of  larceny,  133. 
Giles  (John),  case  of,  for  attempted 

murder,  46. 
Gordon  (Lord  Geo.),  case  of,  89. 
Government,  its  supremacy  necesaaiy, 

102. 
Grand  Jury,  accusation  by,  158. 

Hadfield,  case  of,  for  shooting  at  Geo. 
III..  94. 

Hale  (Lord)  his  pleas  of  the  Crown, 
65 ;  his  view  of  treason,  38 ;  on  the 
admission  of  evidence,  69 ;  his 
complaints  of  the  prolixity  of  in- 
dictments, 182. 

Hales  (Wm.),  case  of,  for  forgery,  72. 

Hardy,  case  of,  for  treason,  89. 

Harrison,  case  of,  for  murder  (1692), 
192. 

Hawkins,  case  of,  69,  198. 

Hearsay  evidence,  rules  concerning, 
816. 

High  treason  (m€  treason). 

Hollinshed  on  the  punishment  for 
murder,  42. 

Homicide,  Braoton's  definition  of,  88, 
41 ;  tabulated  arrangement  of, 
41;  Staundforde's  and  Lambard's 
doctrine  of,  42;  Tarioua  statutes 
upon,  45  («ee  murder). 

Imprisonment  before  trial,  object  of, 
157;  object  of,  under  the  French 
system,  162. 

Improbability,  its  relation  to  evi- 
dence, 251. 

Incompetency  of  witnesses,  rules  re- 
garding, 284. 

Indictments,  under  justices  in  eyre 
17 ;  their  reduction  to  writing,  24; 
old  form  of,  for  murder,  80  ;  rules 
regarding.  180;  recent  legislation 
upon,  184  ;  existing  defects  and 
suggestions,  185. 

Inducement  to  confess, rules  regarding^ 
320 ;  qualifications  as  to  this,  822. 

InfEintioide,  suggested  amendment  of 
the  law,  122. 

Infants,  their  responsibility  for  crime, 
85;  their  competency  as  witnesMs, 
287. 
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Inquests,  nature  of,  20 ;  Sir  F.  Pal- 
grave's  account  of,  21. 

Insanity  (see  Madness). 

''Instructing  the  prooess,*'  French 
system  so  called,  168. 

Intention  as  an  element  of  action,  76; 
its  absence,  78 ;  without  will,  79  ; 
with  will  essential  to  crime,  80 ; 
must  be  specifically  criminal,  81 ; 
its  relation  to  the  burden  of  proof, 
304 ;  meaning  of  the  term,  i&. 

Intents  involving  murder,  116 ;  man- 
slaughter, 117. 

Interrogation  of  prisoners,  its  omis- 
sion in  the  English  system,  189; 
gradual  origin  of  this,  191 ;  effects 
and  defects  of  it,  195  ;  its  introduc- 
tion desirable,  199 ;  plan  proposed, 
200. 

Judges,  gradual  establishment  of  their 
present  duties,  21 ;  their  legislative 
powers,  70;  their  position  in  cri- 
minal trials,  161 ;  their  part  in 
making  the  law,  826 ;  necessity  of 
this,  829,  832 ;  their  power  as  to 
leading  questions,  288 ;  their  excel- 
lence as  legislators,  828 ;  power  to 
question  them  should  rest  with  a 
ministry  of  justice,  885. 

Judicial  decisions,  systematic  report- 
ing of,  67. 

Judicial  legislation,  its  influence  and 
effect,  826. 

Judicial  notice,  meaning  of,  805. 

proof,  nature  of,  263. 

Juries,  original  functions  of,  17,  18, 
20 ;  how  the  present  system  arose, 
22;  their  division  into  grand  and 
petty,  24  ;  their  unanimity  consi- 
dered, 219;  verdict  of  a  bare  ma- 
jority, 220 ;  of  a  specified  majority, 
221  {see  trial  by  jury). 

Juries  special,  desirable  in  criminal 
cases,  218. 

Jurisprudence  considered  as  a  science, 
330. 

Jurist,  his  relation  to  the  legislator, 
330. 

Jurors,  their  judicial  duties,  204 ; 
their  qualifications,  ib. ;  mode  of  se- 
lecting them,  205;  value  of  their 
verdict,  206 ;  their  duty  as  to  in- 
complete evidence,  262. 

Justices  in  eyre,  first  records  o^  11 ; 
Bracton's  account  of,  15 ;  their  sys- 
tem explained,  20. 

Justices  of  assize,  first  appointment 
of,  11. 

Justices  of  the  peace,  their  first  ap- 
pointment, 30  {tee  msgistrates). 

King's  Bench,  its  authority  as  cuatos 
morum,  61. 


King's  (The)  ordinary  council,  its  ju- 
risdiction, 60. 

Lambard,  his  doctrine  of  murder,  42 

Larceny,  see  theft 

Law,  definition  of,  1,  826;  predsioQ 
in  it  necessary,  104 ;  all  criminal  in 
one  sense,  1. 

Ijaw  and  crime  correlatiYe  and  co-ex- 
tensive, 2. 

Law  and  morals,  divergence  between, 
101 ;  their  possible  conflict,  103. 

Law  of  Appeals,  23. 

of  Challenge,  account  of,  18. 

-of  Crimes  and  Punishments,  di- 
visions oi^  7;  for  the  most  part 
modem,  10 ;  history  of,  81. 

Law  of  Detection  and  Axrest,  history 
of,  25 ;  results  of  the  original  system, 
29  ;  changes  to  the  present  time,  ib. 

Law  of  Evidence,  68. 

of  Inheritance,  its  relation  to  the 

Criminal  law,  1. 

Law  of  Libel,  68. 

of  Nature  considered,  881. 

of  Nuisances,  a  branch  of  the 

Criminal  law,  6. 

Law  of  Perjury,  277. 

of    Procedure,  divisiona  of,  7 ; 

account  of  its  construction,  11 ; 
Anglo-Saxon  modes  of,  ib. ;  Anglo- 
Saxon  system  litigious,  23;  Nor- 
man system  inquisitorial,  ib. ;  sys- 
tem under  Justices  in  eyre,  16  ;  the 
accounts  of  this  obscure  and  im- 
satisfactory,  19 ;  transition  to  the 
])re8ent  system,  ib. ;  its  difference 
in  felony  and  misdemeanor,  109; 
its  general  character,  &c.  231  (tee 
criminal  procedure). 

Leading  questions,  rule  as  to  them, 
280. 

Legal  maxims,  connected  with  cri- 
minal law,  2. 

Legislature  {see  parliament). 

Ldotade,  the  monk — his  trial  (at  Tou- 
louse) for  murder,  480 ;  referred  to, 
190,  220. 

Lesnier  (Francois),  his  trials  (at  Bor- 
deaux) for  murder,  474;  referred  to, 
220.. 

Liability  to  punishment  {tee  respon- 
sibility). 

Libel,  law  of,  63 ;  vagueness  of  the 
old  definition,  146;  Sir  William 
Russell  on,  145 ;  Lords  Erskine  and 
Mansfield,  146;  Lord  Campbell's 
Act,  148. 

Logic  as  applicable  to  judicial  in- 
ferences, 258. 

Loyalty,  moral  sentiment  o^  112. 

Madmen,  their  competency  as  wit- 
nesses, 288. 
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Ma<lue&8,  it8  relation  to  the  criminal 
law,  St) ;  differently  viewed  by  phy- 
nicianr)  and  lawyers,  87;  evidence 
usually  given  to  prove  it,  91 ;  im- 
puliiive  insanity,  94 ;  moral  insanity, 
95 ;  wisdom  of  the  existing  law,  96 ; 
authorities  referred  to,  97 ;  its  bear- 
ing on  Dove's  trial,  899. 

M  agist i-ates,  their  restricted  powers, 
31  («M  justices  of  the  peace). 

Malice,  its  meaning  explained,  81 ; 
reason  for  retaining  the  word,  83 ; 
its  relation  to  manslaughter,  119. 

Malice  prepense,  origin  and  extension 
of  the  doctrine,  43;  Coke's  defini- 
tion of,  44  ;  the  term  unfortunate ; 
118. 

Malicious  injuries  to  propert;^,  143. 

"  Maliciously,"  its  vague  meaning  in  a 
recent  act,  84. 

Management  of  prosecutions,  1 55 ;  of 
the  defence,  156  ;  of  the  trial,  158. 

Mansfield  (Lord)  on  libel,  146. 

Manslaughter,  intents  involving  it, 
117;  its  connexion  with  malice, 
119  (iee  homicide). 

Married  women,  their  responsibility 
for  crime,  85. 

Material  evidence,  its  nature  and 
value,  248. 

Mathematics  as  applicable  to  evi- 
dence, 256. 

Mayhem,  Bracton's  definition  of,  34 ; 
its  results,  46;  recent  legislation 
on,  47  {9ee  offences  against  the  per- 
son). 

Maxims  legal ;  connected  with  the 
criminal  law,  2. 

Ministry  of  Justice,  suggested  estab- 
lishment of,  833. 

Mirror  {The\  a  work  of  the  fourteenth 
century,  references  to,  35,  50. 

Misdemeanors,  Bracton's  definition  of, 
34,  47 ;  their  distinction  from 
felony,  56,  105,  107,  119;  conjec- 
tures on  origin  of  this,  57 ;  theory 
of,  58 ;  history  of  the  law  of,  59 ; 
effect  of  crown  prosecutions  upon, 
ib. ;  summary  of  the  law,  64 ;  their 
common  and  moral  characteristicB, 
145 ;  vagueness  of  the  definitions, 
146. 

Mistakes  in  indictments,  effect  of,  183. 

Money,  relative  value  of,  in  Uiirteenth 
century,  50. 

Monomania,  remarks  upon,  92  ;  illus- 
trations of,  93. 

Morality,  the  base  of  criminal  justice, 
82 ;  how  far  it  is  recognised  by  the 
law,  90 ;  its  relation  to  definitions 
of  ci-ime,  99 ;  divergence  between 
it  and  law,  101. 

Motions  caused  b}'  exertions  of  the 
wUl,  77. 


Motive,  its  bearing  on  sanity  and 
madness,  88. 

Murder,  diiitinction  between  its  |x>pu- 
lar  and  legal  sense,  3 ;  general  defi- 
nition of,  115;  moral  sentiment 
regarding  it,  ih, ;  judicial  distinc* 
tions  on  the  subject,  116;  defects 
in  the  law,  118;  improvements 
suggested,  120  {see  homicide). 

Natural  law,  considerations  on,  331 . 
New  trials  in  criminal  cases,  reasons 

against,  226. 
Night,  legal  definition  of,  139. 
Norman  Courts  of  Law,  14 ;    their 

procedure  inquisitorial,  23. 
Nuisance,   Sir   W.  Russell  on,  145; 

definition  of,  149. 
Number  of  witnesses,  rules  regarding, 

294. 

Oaths,  law  regarding  them,  277  ;  the 
rule  as  to  atheists,  quakers,  &c  288; 
their  importance  in  Saxon  and  Nor- 
man tri^s,  290. 

Offences  against  the  person,  moral 
character  of,  122 ;  their  natural 
division,  123  {9ee  mayhem). 

Opinions,  reasons  for  forming  them, 
243 ;  steps  in  their  formation,  246. 

Palgrave  (Sir  F.)  on  Inquests,  20. 

Palmer  (William),  his  trial  for  poison- 
ing, 357;  referred  to,  190,  212, 
213,  215,  242,  266,  268,  271,  303, 
310,  325. 

Pardon,  prerogative  of,  224. 

Parliament,  its  course  with  the  cri- 
minal law,  68 ;  its  interference  in  the 
law  of  evidence,  70  ;  can  make  any 
action  criminal,  98 ;  ita  province  in 
criminal  law,  147 ;  the  effect  of 
judicial  decisions  upon  its  legisla- 
tion, 327 ;  its  necessity  in  criminal 
legislation,  829 ;  how  far  it  is  om- 
nipotent, t^. 

Parties  to  a  prosecution,  153. 

Patriotism  gradually  substituted  for 
loyalty,  112. 

Peers,  trial  by  them  for  treason,  19. 

"  Penal  "  law,  a  better  phrase  than 
criminal,  6. 

Penalties,  their  difference  from  pun- 
ishments and  damages,  5. 

Perjury,  present  state  of  the  law  of, 
277 ;  its  punishment  inadequate,  279. 

Personal  property,  state  of,  in  thir- 
teenth century,  49. 

Plea  of  the  prisoner,  its  theory,  154. 

Police,  their  duty  as  to  collection  of 
evidence,  81 ;  detection  of  crime, 
172. 

Prerogative  of  pardon  and  its  defects, 
224  ;  remedy  suggested,  280. 
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Presumptioiis  of  Uw,  805. 

PrDvious  conviotioiu,  106. 

Prisonen,  facilities  for  their  defence, 
156 ;  tbeorj  of  their  plea,  159 ; 
provinon  ahould  be  made  for  their 
defence,  174 ;  Kngliwh  lyBtem  of 
non-interrogation,  189;  objections 
to  making  them  witnesses,  201 ; 
when  the  burden  of  proof  rests  with 
them,  808 ;  evidence  of  their  bad 
character  not  admissible,  809. 

Privileged  witnesses,  rules  regarding 
them,  298. 

Probability,  its  bearing  on  evidence^ 
249,  251 ;  its  distinction  from 
chance,  255. 

Procwreu/r-QhUroly  his  functions,  162. 

Property,  the  nature  of,  127. 

Prosecutions^  how  conducted,  155. 

Provocation,  as  an  excuse  for  mur- 
der, 120. 

Public  prosecutor,  absence  of,  in  Eng- 
lish system,  1 54 ;  French  system  un- 
suited  to  England,  169 ;  its  evils,  170. 

Punishments  as  distingiiished  from 
sanctions,  4 ;  from  penalties,  5 ; 
judicial  decisions  on  these  points, 
5;  a  test  between  criminal  and 
civil  proceedings,  i&. ;  early  system 
of,  70 ;  their  severity  in  seventeenth 
century,  72;  their  confusion  in 
eighteenth  century,  i&. ;  recent 
legislation  upon,  and  its  results,  74 ; 
their  true  character  in  cases  of 
treason,  102. 

Uape,  Bracton*s  definition  of,  84. 

law  of,  suggestions  for  its  ex- 
tension, 125. 

Real  property  not  the  subject  of  theft, 
126;  why  and  how  it  should  be 
made  so,  182. 

Rebellion,  recent  legislation  upon, 
114. 

Religious  belief,  its  influence  on  truth- 
fulness, 290. 

Reply,  right  of,  in  criminal  trials,  161. 

Reports  of  cases  and  judicial  de- 
cisions, 67;  evils  of  the  present 
system,  888 ;  suggestions  upon,  834. 

Responsibility  considered,  85. 

Revenge,  criminal  law  in  relation  to, 
98. 

Rouse,  the  cook,  case  of,  86. 

Russell  (Sir  W.)  on  Misdemeanors,  58, 
145. 

Sanction  of  evidence,  rules  regarding 
it,  276. 

Sanctions,  classification  of,  4. 

Sanity,  definition  of,  86. 

Scientific  evidence,  the  province  of 
jurors  regarding  it,  212;  its  contra- 
dictions, 216,  217. 


Sedition,  Sootdi  law  o(  149;  iti  capsr 
bility  of  perversion,  150. 

Sedley  (Sir  Chas.),  case  of,  61. 

Sentmioe  in  criminal  trials,  161. 

Sherifb,  original  position  of,  26. 

Sidney  (Algernon),  case  o^  69. 

Smethurst  (Thomas),  bis  trial  for 
poisoning,  488;  referred  to^  812, 
225,  227,  229,  268,  825. 

Somnambulism : — ^Will  withoiit  in- 
tention, 79. 

Special  juries  in  criminal  oases,  218. 

Stabbing,  statute  of,  45. 

Standing  counsel,  appointment  o(  178. 

Star  Chamber,  Court  oi^  61. 

Statute  law  defined,  82. 

Statutes  of  coroners,  26 ;  of  embeole- 
ment^  58 ;  of  stabbing^  45 ;  of  Win- 
chester, 26. 

Staundforde,  lus  doctrine  of  murder, 
42. 

St  Cyr,  the  affidr  of,  458;  referred 
to,  200. 

Suidde,  121. 

Sununing  up  in  criminal  trials,  161. 

Supremacy  the  eosoaee  of  govern- 
menty  102. 

Terror,  its  influence  in  the  preven- 
tion of  crime^  99. 

Theft,  Bracton*s  definition  of,  34,  49 ; 
real  property  exempt  from  ity  126 ; 
natural  division  of  the  subject, 
128;  proposed  new  definition  of  it, 
and  its  effect,  129;  examination  of 
its  details,  180;  illustrations  of, 
185. 

Theft,  law  of,  its  history,  49 ;  gradual 
extension  of  it,  50 ;  cause  of  its 
complication,  52 ;  recent  legishitioD 
on,  58 ;  summary  of  its  present 
state,  55 ;  existing  law,  125 ;  moral 
sentiment  upon  which  it  should  be 
founded,  128. 

Throckmorton  (Sir  Nicholas),  case  o^ 
20. 

Tooke  (Home),  case  of,  89. 

Torts,  their  relation  to  crimes,  7,  58 ; 
theory  of,  58;  their  relation  to  mis- 
demeanors, 59. 

Torture,  its  introduction  attempted 
by  the  Tudors  and  Stuarts,  29  ;  the 
principle  upon  which  it  was  em- 
ployed, 241. 

Treason,  the  trial  of,  by  the  peers,  19 ; 
Bracton*s  definition  of  it,  88,  35 ; 
definition  of,  in  The  Mirror,  35; 
^dual  enactments  regarding  it^ 
ib. ;  modem  conceptions  of  it^  i6. ; 
Lord  Hale's,  88 ;  Sir  M.  Foster,  ib. ; 
acts  of  1795  and  1848,  40 ;  general 
result  of  these,  ib, ;  ito  monl  cha- 
racter, 101,  111  ;  true  view  of  the 
punishment  for  it,  102;    its  dis- 
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tinction  from  felony,  107 ;  natural 
division  of  it,  113;  modem  legis- 
lation on  it,  114. 

Trial  by  jury,  gradual  construction 
of,  25;  its  incidental  advantages, 
208 ;  tlie  principle  of  the  system, 
210 ;  its  occasional  failure,  229  (see 
jury). 

Trial  under  justices  in  eyre,  18 ;  by 
the  peers  for  treason,  19 ;  present 
management  of  one,  1  i^ ;  the  French 
system,  168. 

Truth,  motiyes  for  telling  it,  290. 

Turner  (Colonel),  case  of,  for  robbery, 
69. 

Unanimity  of  juries,  219 ;  its  object^ 

220 ;  means  to  insure  it,  222. 
Uncontrollable  propensity,  401. 

Venue,  the  law  of,  and  soggestionB 

upon,  188. 
Yerca!  evidence,  its  nature  and  value, 

248. 
Yerdict  in  criminal  trials  considered, 

161,  203 ;  nature  of  the  impression 

required  for  it,  205 ;  its  value,  206 ; 

how  far  it  should   be  true,  210; 

whether  it  should  be  unanimous, 

219,  or  by  a  bare  migority,  220,  or 


a  specified  minority,  221 ;  analysis 
of  its  effect,  235. 
Yoluntas  pro  facto,  maxim  of,  46. 

Walsh  (Benjamin),  case  of,  54. 

Wantonness  in  murder,  rule  regard- 
iDg  it,  118. 

Ward-reeve,  ofi&ce  and  privileges  of, 
26. 

Were,  or  penalty  under  Anglo-Saxon 
laws,  12. 

Wicked,  meaning  of  the  word,  89. 

Wife  («ee  married  woman). 

Will  as  an  element  of  action,  76 ;  its 
absence,  78. 

Will  without  intention,  78 ;  with  in- 
tention, essential  to  crime,  80. 

Wilson  (Catherine),  her  trial  for  poi- 
soning, 810. 

Winchester,  statute  of,  26. 

Witnesses,  rules  regarding  them,  69 ; 
defects  in  our  system,  171 ;  hostile, 
282;  rules  as  to  their  competency, 
284 ;  as  to  their  number,  294,  and 
credit,  295. 

Women  admitted  to  the  benefit  of 
dergy,  71. 

Writ  of  error,  proceedings  in,  224. 

Written  documents  in  evidence,  rule 
concerning  them,  314. 
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NewPre&oe. 

THE    HEROES. 

GBEEK  FAIBT  TALSS  FOB  THE  TOUNa. 

Second  Edition,  with  Illustrationt.    Royal  16mo.  cloth,  Ss.  6d. 

ALEXANDRIA   AND    HER    SCHOOLS. 

Crown  8vo.  cloth,  6s. 

THE    LIMITS    OF    EXACT    SCIENCE 

AS   iLPPLIED  TO  HISTORY. 
Inaugubjll  Lectusb  at  Cambbidoe.   Crown  8vo.  Ss. 

PHAETHON: 

LOOSE    THOUGHTS    FOR    LOOSE    THINKERS. 
TniED  Edition.    Crown  8vo.  2«. 


NE^  AND  CSMAPMR  XDZTION    (SIXTH  TE0TT8AKD). 

Handsomely  printed  on  toned  paper  and  hound  in  extra  cloth.    With  Vignette 
and  Frontispiece  tr6m  DesijaiH  by  the  author.    Engraved  on  8tcel  by 

C.  M.  Jecns.    48. 6d. 

THE    LADY    OF    LA    GARAYE. 

By  the  Hon.  Mrs.  NORTON.    Dedicated  to  the  Marquis  of  Lansdowne. 
'The  poem  ia  a  pare.tender.touehliictale  of  p«Iii,iorroir,  lore, duty,  piety,  and  death.' 

JblOIKHCHOB  HbTIBW. 

*A  true  poem,  noble  inmhicct  and  aim,  natural  in  flow,  vorthj  in  expreidon.  with  tlie 
common  soul  of  humanity  throbbing  in  every  paiee  through  wholctome  wonu.*— £xajiimbb. 


GOBLIN    MARKET    AND    OTHER    POEMS. 

By  CUBISTINA  G.  BOS8ETTI.     With  Two  Illuatntioiis  trom  Designs  hj 

D.  Q.  BosacttL    Fcp.  8ro.  clotli,  Ss. 


BEHIND    THE    VEIL   AND    OTHER    POEMS. 

By  tlie  Hou.  BODEN  NOEL.    Fop.  8vo.  dotli. 


LEAVES  FROM  OUR  CYPRESS  AND  OUR  OAK. 

Handsomely  printed  on  t^ned  paper,  gilt  cloth. 


8BC0in>    XSITION. 

EDWIN    OF    DEIRA. 

By    ALEXANDER  SMITH.     Fcp.  8vo.  cloth.  58. 

BT  THE  BAME  AUTHOB. 

A    LIFE    DRAMA    AND    OTHER    POEMS. 

4th  Edition.  28. 6d. 


CITY    POEMS. 

Price  58. 


BLANCHE    LISLE    AND    OTHER    POEMS, 

By  CECIL  HOME.    Fcp.  8vo.  cloth.  48.  6d. 

'  The  writer  hai  mu»k  and  meaning  in  hif  linct  and  itanzas,  which,  in  the  lelccUon  of  diction 
and  graccfulncM  of  cadence,  have  feldom  lieen  ezceUed.'—LaAosM. 

'Full  of  a  true  poct'f  imagination.'—  John  DrLt. 


THE  POEMS  OF  ABTHUB  HIJOH  CLOUGH, 

■OMBTiMB  ruLXOw  OF  OKtBi.  oou.aaB,oxvomi». 

With  a  Memoir  by  F.  T.  PALGRAVE.    Fcp.  8vo.  cloth,  6«. 

*  Few,  if  any,  llterarr  men  of  lanrcr,  deeper,  and  more  maatire  mind  liaTv  lircd  in  thia 
ireneratl<m  than  the  author  of  thete  few  poems,  and  uf  this  the  rolume  before  ua  be&r*  ample 

evMence There  ii  notliing  in  it  that  i«  not  in  aome  lenae  rich  cither  in  thooshfc  or  beauty, 

or  boClk.*-^rBCTAToa. 


TJniform  with  *  Wsstwasd  Ho  I "  Gboftbt  Hamltv/  Ac 

THE  MOOK  COTTAGE: 

-A.     T-A-XiB       OF       HOaSdTE       Xi  I F  E - 

By  HAT  BEVERLEY,  author  of  '  Little  Estella,  and  other  Faiiy  Tales  for  the 

Young.'    Crown  8va  cloth,  price  (te. 

*  Tliia  charminc  tale  b  told  with  ntdi  excellent  art,  that  It  xcada  like  an  epiaode  fhma  real 
liie.'-ATL*4. 

'The  whole  plot  of  the  atorr it  onncelTed  and  executed  in  an  admirable  manner t  a  work 
which,  when  oooe  taken  up,  it  u  dilBcult  to  put  down.*—  Joaw  Buu.. 


Uniform  with  'WBaxwAW)  Ho!*  'Gboffet  Hamlth/  Ac, 

ABTIST  AND  CBAFTSHAN. 

Crown  8va  cloth,  price  6s. 

*  Its  power  is  unquestionable,  its  felicity  of  expression  lEieat,  its  idot  fredi,  and  its  diaractcr 
very  naturaL  . .  WhcreTer  read,  it  will  be  enthusiastically  admired  and  cherished.* 

MoaKiNo  HBaAi.Sk. 

Uniform  with  'Westwahd  Ho  I*  *Geopfry  Hamlth/  *c. 

A  LADY  IN  HER  OWN  RIGHT. 

By  WESTLAND  MARSTON.    Crown  8vo.  cloth,  price  6s. 

*  Since  **  The  Mill  on  the  Floss  **  was  noticed,  we  have  read  no  work  of  fiction  which  we  can 
so  heartily  recommend  to  our  readen  as  "  A  Lady  in  her  Own  Right:"  the  plot,  incidents,  and 
characters  are  all  Kood  :  the  style  is  simple  and  irracefiil:  it  abounds  in  thuuishts  Judiciously 
introduced  and  well  expressed,  and  throughout  a  kind,  liberal,  and  sentle  spirit.^ 

Caoaca  vw  Emouuio  Moxtbi.t  Rxriscw. 

THE  BROKEN  TROTH: 

A    TALE    OF    TUSCAN    LIFE    FROM    THE    ITALIAN. 

By  PHILIP  IRETON.    2  vols,  fcp.  8vo.  cloth,  12s. 

*  The  style  is  so  easy  and  natural.   .    .    The  story  is  well  told  fi-om  beicinnini;  to  end.*— Pa  km. 

*  A  genuine  Italian  tale— a  true  picture  of  the  Tuscan  peasant  population,  with  all  thc-ir 
virtues,  faulu.  weaknesses,  follies,  aud  even  vice*.    .    .    The  best  Italian  tale  that  has  l«en 

Enblished  since  tlie  appearance  of  the '  Pramrssi  Sposi '  of  Manxoni.    .    .    The '  Bnriien  Troth  * 
I  one  of  those  that  cannot  be  read  but  with  pleasure.'— Lumwm  Ksrisw. 
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THE  GBEAT  STONE  BOOK. 

By  D.  T.  ANSTED,  MJk..  F.B.S..  late  FeUow  of  Jeaus  College,  Ctmbridgc. 
With  Illustrations.    Fcp.  8vo.  cloth,  58 


FOOTNOTES  FBOM  THE  PAGE  OF  NATUBE : 

OR,   FIRST   FORMS  OF  VEGETATION. 
A  popular  work  on  Alg»,  Pungi,  Mosses,  and  Lichens. 

By  the  Rev.  HUGH  M  ACM  ILL  AN.  F.B.S.E.  With  numerous  Illustrations  and 

a  Coloured  Frontispiece.   Fcp.  8vo.  6s. 


>5«io«- 


SEDUCED   IV   PRICE   TO  PIVB   BHILLIE08. 

GLAUCUS ; 


By  CHARLES  KINOSLET,  M.A.  Rector  of  Eversley,  and  Chaplain  in  Ordi- 
nary to  the  Queen.  Containing  beautifully  Coloured  Illustrations  of  the 
Objects  mentioned  in  the  work.  Royal  16mo.  elegautly  bound  in  cloth«  gilt 
leaves,  68. 


>5^o<» 

STBAT  NOTES  ON  FISHING  AND  NATURAL 

HISTORY. 

By  CORNWALL  SIMEON.    With  Illustrations,  78. 6d. 


-•o5»:oo- 


THE 

HIJHAN  HAND  AND  THE  HUMAN  FOOT. 

By  G.  M.  HUMPHRY,  M.D.  F.R.S.,  Lecturer  on  Suigery  and  Anatomy  iu  the 

University  of  Cambridge. 

With  numerous  Illustrations.    Fcp.  8vo.  cloth,  4s.  6d. 

it 


TYPICAL    FORMS   AND    SPECIAL 
ENDS  IN  CREATION. 

By  JAMES  McCOSH.  LL.D.,  and  QEOBGE  DICKIE.  M.D.,  Professor  in 

the  Queen's  University,  Ireland. 

Sbcoitd  Edition.   Crown  8to.  with  Illustrations,  Ss. 

THE    STORY   OF  A  BOULDER; 

OR,  GLEANINGS  BY  A  FIELD  GEOLOGIST. 

By  ARCHIBALD  GEIKIE.    Illustrated.    Fcp.  8vo.  cloth,  6s. 

*  We  do  not  know  a  more  readable  book  on  a  identifle  nifcdect,  and  it  will  be  inTmlnable  to 
lung  people*  •»  well  at  intcrea 
Areata  of.'—  CuuitcAx.  Jod»maXm 


Toung  people,  •»  well  at  intcreaiting  to  ttaoee  who  are  already  acquainted  with  the  aohket  it 
In    "     "    '' 


LIFE  AND  CORRESPONDENCE  OF 
M.  DE   TOCQUEVILLE. 

Translated  from  the  French.    By  the  Translator  of  '  Napoleon  Correspondence 
with  King  Joseph.'    With  numerous  additions.    2  vols,  crown  Svo.  218. 


Ingiithman 


*  The  appearance  of  thli  work  will  be  welcomed  br  everj  politician  and  every  E' 
capable  of  appredatinff  exhaoitiYe  and  loU  1  thought.^ — SracrAToa. 

*  Few  men  of  the  nineteenth  oentmy  hare  attained  a  more  remarkable  inflomee.  .  .  . 
Charminsr  at  tpedment  of  ttyle.  they  are  of  infinitely  greater  Talae  at  ihowing  the  Inner  lift  of 
a  man  who  wat  at  limple  at  a  child,  and  yet  at  gifted  at  any  ot  the  many  learned  wzlten  ^^nd 
•cholan  wliom  France  hat  produced.'— Baix't  Mbubnobb. 


— ooj^oo 

PICTURES  OF  OLD  ENGLAND. 

By  Dr.  REINHOLD    PAULI.     Translated,  with  the  author's  revision,  by 
E.  C.  OxTfc.    With  a  Map  of  London  in  the  Thirteenth  Century. 

Crown  Svo.  extra  cloth,  8s.  6d. 

CONTENTS : 

I.  CANTERBURY  AND  THE  WORSHIP  OF  ST.  THOMAS  A  BECKET 
II.  MONKS  AND  MENDICANT  FRIARS. 
IIL  PARLIAMENT  IN  THE  FOURTEENTN  CENTURY. 
IV.  ENGLAND'S  EARLIEST  RELATIONS  TO  AUSTRIA  AND  PRUSSIA 
V.  THE  EMPEROR  LOUIS  IV.  AND  KING  EDWARD  IIL 
VL  THE  HANSEATIC  STEEL  YARD  IN  LONDON. 
VII.  TWO  POETS,  GOWER  AND  CHAUCER. 
VIII.  JOHN  WICLIF. 

*  There  are  tome  bookt  to  admirable,  that  merely  general  criticitm  tubeides  into  •*  Bead,  it 
via  mtHfy  you."    Dr.  Pauli'i  work  it  of  thlt  klndf'-NoKcoNFoaM.w.  ^^*^  " 


GARIBALDI  AT   CAPRERA. 

By  COLONEL  VECCH  J.  With  Preface  by  Mrs.  GaskeU,  aud  a  View  of  Gaprcra . 

Fcp.  8vo.  cloth,  38.  Od. 

*  After  all  hu  been  told,  there  wm  ■omethlng  wanting  to  the  ftill  and  true  imprcnlon  of 
the  Patriot*!  character  and  mode  of  lift  I  aiever/  one  who  read*  thie  artleis  and  enthudaftio 
narration  will  certainly  admit    Mre.  Oaskbix  aari  ahe  knowi  that  **  erery  particQlar  "  of  this 
full  and  minute  aooonnt  may  be  relied  upon «  ana  it  haa  an  air  of  truth  that  oonuneodi  U  eren 
when  it  ia  moft  extraracant in  it*  admiration."— KowconroBMurt. 


ROME   IN   1860. 

By  EDWABD  DICET,  author  of '  Life  of  CaTour.'    Crown  8vo.  doth,  6s.  6d. 

*  Bo  itriking  and  appaientlr  ao  falthfUl  a  portrait.  It  la  the  Bome  of  raoZ  lift  he  haa 
depicted.*— SracTAToa . 

oo^^Xop 

THE   ITALIAN   WAR   OF   1848-9, 

And  the  last  Italian  Poet.    By  the  Ute  HENBT  LUSHINGTON,  Chief  Etocrc- 

tary  to  the  Government  of  Malta.     With  a  Biographical   PrefSace  by 

O.  Btovin  VE5ABLEB.    Crown  8vo.  cloth,  6h.  6d. 

'Perhapa  the  moat  diffleult  of  all  literary  taaka— the  taak  of  flvinc  Uatorical  unity,  dignity, 
and  interest  to  eventa  ao  recent  as  to  be  atlll  encumbered  with  all  the  detaila  with  which  news- 
papers invest  them — haa  nercr  been  more  succeasfuUy  dischanred.  .  .  Mr.  Luahington,  in  a 
very  short  compass,  shows  the  true  nature  and  sequence  of  the  event,  and  gives  to  the  whole 
story  of  the  strunle  and  defeat  of  Italy  a  degree  of  unity  and  dramatto  interest  which  not  one 
newspaper  reader  in  ten  thousand  ever  sui>posed  it  to  possess.*— &ltvboat  Ksvisw. 


-•o5«{o<»- 


EARLY   EGYPTIAN   HISTORY. 

FOB   THE    YOUNG. 
WITH   DESCRIPTIONS  OF  THE  TOMBS  AND   MONUMENTS. 

By  the  Author  of  *  Sidney  Qrey*  &c  and  hor  Sister. 

Second  Editioit.    With  Frontispiece.    Fcp.  8vo.  cloth,  58. 

*  Full  of  information  without  being  dull,  and  fbll  of  humour  without  being  Mvolousi  stating 
In  the  most  popular  form  the  main  results  of  modem  research.  .  .  .  We  have  said  enough 
to  uke  our  readers  to  thebookitsel^wheretheywillleammcne  of  Ancient  Egypt  than  in  any 
oUier  popular  work  on  tlie  auhiect.*— Lomook  Rbvuw. 

oot»;oo 


8BCOND    BDITIOK. 

GEORGE   BRIMLEY'S   ESSAYS. 

Edited  by  WILLIAM  GEORGE  CLABK,  MJL.  Public  Orator  In  the  University 
of  Cambridge.    With  Portrait.    Crown  8vo.  cloth,  Ss. 


*  One  of  the  moat  delightful  and  precious  volumes  of  criticism  that  haa  appeared  in  theae 
days.  .  .  To  every  cultivated  reader  they  will  disclose  the  wonderful  clearness  of  perception, 
the  delicacy  of  feeling,  the  pure  taste,  and  the  remarkably  Urm  and  decisive  Judgment  which 
are  the  characteristics  of  all  Mr.  Brimley*s  writinga  on  aubjecta  that  really  penetrated  and  tuhj 
puMessed  Lis  nature.*— NoMcofi  roan  »t. 
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BOOKS  POR  THE  TOTJir&. 

A  SERIES  OF  WORKS  (uniformlv  printed  and  bound)  by  Profesaor  KnrGS- 
LBT,  the  Author  of '  John  Halifax.  Gentleman/  Mrs.  Oliphakt,  and  other 
Popular  Writers.  Handsomely  printed  in  royal  lemo.  extra  gilt  cloth,  gilt 
leaTos,  at  3s.  6d.  each. 

DAYS    OF    OLD: 

Btoriea  from  Old  English  History.    By  the  Author  of  '  Ruth  and  Her  Priends.' 

With  Frontispiece. 

— <K>>»:o« — 
THE    HEROES: 

Greek  Fairy  Tales  for  the  Young,    fiy  CHARLES  KINGSLE Y,  UJu,  Yiimr  of 
Eversl^.  and  Chaplain  in  Ordinary  to  the  Queen. 

Sboovd  Editiob^.    With  Illustrations. 


DAVID,    KING    OF    ISRAEL: 

A  History  for  the  Youni?.    By  JOSIAH  WRIGHT,  Head  Master  of  Sutton 
Coldlleld  Orammar  School.    With  Illustrations. 

*  An  «xoelleat  book  .    •       well  conceived,  and  well  worked  out.*— LnrxBAav  CaoacsMAK. 

— <>oj»:oo— - 
RUTH    AND    HER    FRIENDS: 

A  Stoiy  for  Girls.    TniBD  Edition.    With  Frontispiece. 

*  A  book  whichglrU  wiU  icftd  with  aTiditx.udaumoifidltoproflk  Inr.* 

LmuLAjiT  CairnowMAjr. 

— — •oj^io*' 

OUR   YEAR: 

A  Child's  Book  in  Prose  and  Rhyme.    Bv  the  Author  of  '  John  Haliflo.'    With 
numerous  Illustrations  by  Clabbhcb  Dobell. 

^>^oo 

LITTLE    ESTELLA 


By  MAY  BEVERLEY.    With  Frontispiece. 
— ooJOio* 

MY    FIRST    JOURNAL: 

A  Book  for  Children.    By  GEORGIANA  M.  CRAIK,  author  of  '  Lost  and  Won 

With  Frontispiece. 


AGNES    HOPETOUN'S    SCHOOLS    AND 

HOLIDAYS. 

By  Mrs.  OLIPHANT,  Author  of  '  Margaret  MaitlanU.*     With  Fr:)ntisplcco. 
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THE   GOUEU   TaEASFRT   SERIES. 

Uniformly  printed  in  18mo.  with  Vignette  Titles  by  T.  Woolner,  W.  Holmau 
Hunt,  Jtc.    Uaudaomely  bound  in  extra  cloth,  48. 6d.;  morocco  plain,  78.  (kl. ; 

morocco  extra*  lOs.  Od.  each  volume. 


>j*;oo. 


THE    GOLDEN    TREASURY 

or  the  best  Sonm  and  lyrical  Poems  in  the  EngrliMh  language.    Selected  and 
arranged,  with  Notes,  by  F.  T.  Palgravc.    Fifteenth  Thousand,  with  a  Vignette 

by  T.  Woolner. 

*  There  li  no  book  in  the  English  lanffuafo  which  will  malce  a  more  dellghtnil  companion 
than  this  .  .  .  which  miut  not  only  be  read,  but  poeiested,  in  order  to  be  adequately 
valued.'— SracTAToa. 


>>»So«- 


THE    CHILDREN'S    GARLAND. 

From  the  Best  Poets.    Selected  and  arranged  by  Coventry  Patraore.    Fourth 

Thousand,  with  Viguctte  by  T.  Woolner. 

'  Mr.  Patmore  deaenrca  our  gratitude  for  harinK  levrched  through  the  wide  Held  of  Enirlivh 
poetry  for  the«e  flowers,  wliich  youth  and  e^e  cjui  equally  enjoy,  and  woven  them  into  ^  The 
Children  I  Qarland." '— Lomdon  Kcvibw. 


,;^o« 

THE    PILGRIM'S    PROGRESS. 

By  JOHN   BUNYAN.    With  Vignette  by  W.  Holman  Hunt.    Large-paper 
copies,  crown  8vo.  cloth,  7s.  6d. ;  half  morocco,  10s.  6d. 

'  A  prettier  and  better  edit  ion.  and  one  more  exactly  luitcd  for  oie  aa  an  elegant  and  inexpen- 
live  gift  book,  ia  not  to  be  foun-i.*— Exajiimbr. 

^J^iOc 

THE    BOOK    OF    PRAISE. 

From  the  best  English  Hymn- writers.     Selected  and  arranged  by  Boundcll 
Palmer.    Eighth  Thousand,  with  Vignette  by  T.  Woolner. 

'  Comprehending  nearly  all  that  ii  excellent  in  the  hymnolofry  of  the  language.    ...    In 
'  taila  of  editorial  labours  the  most  exqafeite  flniah  ia  manifctt.*— Taa  li  aautAx. 


thede 

— ^;»: 

BACON'S   ESSAYS  AND   COLOURS    OF  GOOD 

AND    EVIL. 

With  Notes  and  Glossarial  Index,  by  W.  Aldis  Wright,  M.A.  Trinity  College, 

Cambridge.    And  a  Vignette  of  Woolner's  Statue  of  Lord  Baoon.    La^rge-papiY 

copies,  crown  8vo.  cloth,  7s.  Gd. ;  half  morocco,  lOs.  6d. 

Edited  in  a  manner  worthy  of  their  merit  and  fame,  aa  aa  Engllah  elaaale  oo^t  to  be 
edited.'— Daily  Nmwu 


i 


WORKS  BY  DAVID  MASSON.  M.A. 

FBOraaMB  0>  BBOUSH  UmUTUSI  19  CVITZB8ITX  COLLBSB,  I.O>I>OV. 


LIFE    OF   JOHN    MILTON. 

Narrated  in  connexion  with  the  Political,  Ecclesiastical,  and  Literaiy  History 

of  his  time.    YoL  1. 8va  with  Portraits,  IBs. 

*  Mr.  Maaon*!  Lift  of  Milton  hM  many  itorlins  merits  .  .  .  hb  indvatry  la  immeiMe ;  hii 
■Ml  unflanf n(  i  hht  mcial  knowledge  of  Mllton^s  Ufk  and  times  eztraordlnAry.  .  .  .  With 
•  zeal  and  indiutiT  which  we  cannot  sofflcientljr  oomraend,  he  has  not  only  avatled  himself  of 
the  biographical  stores  collected  bj  his  predecessors,  but  imparted  to  them  aa  aspect  of  noTclty 
by  his  skilftil  re-arrangement.*-.EMHsoBon  Bsnaw. 


BRITISH    NOVELISTS    AND    THEIR    STYLES; 

Being  a  critical  sketch  of  the  History  of  British  Prose  Fiction.    Crown  8to. 

doth,  7S.  6d. 

*  A  work  eminentlj  calcniated  to  win  popolarity,  both  by  the  soondnessof  its  doctrine  and 
thesklUofiuarU'-TMFaais.  •-•'        •'t 


ESSAYS,    BIOGRAPHICAL    AND    CRITICAL. 

Chiefly  on  English  Poets.  By  DAYID  MASSON.  8vo.  cloth,  12s.  6d. 

COHTEWTS : 

I.  SHAKESPEARE  AND  GOETHE. 
II.  MILTON'S  YOUTH. 

III.  THE  THREE  DEVILS:  LUTHER'S,  MILTON'S,  AND  GOETHE'S. 

IV.  DRYDEN,  AND  THE  LITERATURE  OF  THE  RESTORATION. 
V.  DEAN  SWIFT. 

VI.  CHATTERTON:  A  STORY  OF  THE  YEAR  1770. 
VIL  WORDSWORTH. 

VIII.  SCOTTISH  INFLUENCE  ON  BRITISH  LITERATURE. 
IX.  THEORIES  OF  POETRY. 
X.  PROSE  AND  VERSE :  DE  QUINCEY. 

*  sir.  Masson  has  succeeded  in  producing  a  series  of  eriticlsins  in  relation  to  creative  litera- 
ture which  are  satisfactory  as  well  as  ■ubtiie— which  are  not  only  inccnious,  but  which 
the  rarer  recommendation  of  being  usually  Just.'— Taa  Timbi. 
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RELIGIO    CHEMICI. 

By  GE0B6E  WILSON,  M.D.  late  Rogius  Professor  of  Technology  in   the 
University  of  Edinburgh.    Crown  8vo.  cloth. 

With  a  Vignette  Title  Page  by  Nobl  Patok,  engniTed  by  C.  Jbbitb. 

Price  8s.  6d. 


COUNSELS    OF    AN    INVALID: 

Letters  on  Religious  Subjects.     By  OEOBGB  WILSON.  M.D. 
With  Vignette  Portrait.    Fcp.  8vo.  cloth.  4b.  6d. 


THE    FIVE    GATEWAYS   OF    KNOWLEDGE. 

A  popular  work  on  the  Five  Senses.  By  GE0B6E  WILSQN,  M.D.  Eighth 
Thousand.  In  fcp.  8vo.  cloth,  with  gilt  leaves,  2s.  6d.  People's  Edition  in 
ornamental  stifT  cover,  Is. 


THE    PROGRESS    OF    THE    TELEGRAPH. 

By  GEORGE  WILSON,  H  J>.   Fcp.  Sro.  li. 

MEMOIR  OF  GEORGE  WILSON,   M.D.  F.R.S.E. 

Regius  Professor  of  Technology  in  the  University  of  Edinburgh.    Bj  his  Sister, 
JESSIE  AITKEN  WILSON.    With  Portrait.    8vo.  cloth,  price  10s.  6d. 

*  Hla  lift  wu  to  incffnant  In  meaning,  m  rich  In  noble  deedi,  to  fkill  of  that  iplritnal  rltalitj 
which  lerve*  to  quicken  life  in  othen  i  It  bom  witneit  to  to  man/  prindpiea  which  wo  can 
only  tdilj  understand  when  we  see  them  in  action  t  it  preaented  so  many  realpicturet  of  daunt- 
less courace  and  of  Cliristian  ijcroism,  tliat  we  welcome  gratcAiUy  the  attempt  to  reproduce  it 
which  has  resulted  in  the  volume  befbre  ua<  MIm  Wileon  haa  entered  lovincly  upon  her  tasli, 
and  has  aocompliahed  it  well.*— Pai 


MEMOIR    OF    EDWARD   FORBES,   F.R.S. 

Late  Regius  Professor  of  Natural  History  in  the  University  of  Edinburgh. 

By  GEORGE  WILSOX,  M.D.  F.R.SJB.  and  ARCHIBALD  GEIKIE.  P.R.S.E 
F.G.S.  of  the  Geological  Survey  of  Great  Britain.  8vo.  cloth,  with 
Portrait,  14s. 

'  We  welcome  this  volume  as  a  ipvoeftil  tribute  to  the  memory  of  aa  iriiled,  tender,  seneroo*  a 
Boul  as  Science  has  ever  reared,  and  prematurely  lost.*—  LirKaAav  Oaibitx. 
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VEHOm  OF  THB 

LIFE    OF    THE    REV.    ROBERT    STORY, 

LATE  MINI8TBB  OV  B0BVB1.TH,  DVMBABTOlTSHntX. 

By  ROBERT  HERBERT  STORT.  Minister  of  Romeath.    Crown  8iro.  dotb, 

with  Portrait,  7s.  ed. 

*,*  This  volume  includes  several  important  passages  of  Scottish  Religious  and 
Ecclesiastical  History  during  the  Second  Quarter  of  the  present  Century. 
Among  others,  the  Row  Contsoyxbst,  the  Sibb  of  the  Ibtivoitb  Moyb- 
if E2rT,  the  Early  Histobt  of  the  Fbbb  Chubch,  tc  ice 

-   •♦•       - 

THE    PRISON    CHAPLAIN: 
A    MEMOIB    OF    THE    BEV.    JOHN    CIiAY, 

LATE  CHAPLAIir  OV  PBEST05  OAOL. 

With  selections  trom  his  Correspondence  and  a  Sketch  of  Prison  Discipline  in 
England.     By  his  SON.    With  Portrait,  8va  cloth,  15s. 

*It  mwenti  a  Tlsoroiu  aooonnt  of  the  Penal  lyitem  in  Ensland  in  part  times,  and  in  oar 
own.  .  .  It  exhibits  in  detail  the  career  of  one  of  our  latest  priMm  reformers!  altered,  we 
believe  with  truth,  to  have  been  one  of  the  most  soooessfbl.  and  certainly  in  Ids  Jodinnents  and 
opinions  one  of  the  most  cautions  and  reasonable,  as  well  as  one  of  the  most  ardent/ 

SAToajDAT  Bsruw. 


MEMOIR    OF    GEORGE    WAGNER, 

LA.TB  INCUMBENT  OF  ST.  BTBPHEN'S,  BBIOHTOIT. 

By  JOHN  NASSAU  SIMPKINSON,  M.A.  Rector  of  Brington,  Northampton. 

Third  and  cheaper  Edition.    Fcp.  8vo.  Ss. 

*A  more  edifying  bioffraphy  we  hare  rarely  met  with  ...  If  any  parish  priest,  dJseonraged 
by  what  he  mar  consider  an  unpromisinf  aspect  of  the  time,  should  be  losinfr  heart  .  .  . 
we  recommend  iiim  to  procure  this  edifying  memoir,  to  studv  it  well,  to  set  the  example  of 
the  holy  man  who  ii  the  suhject  of  it  before  him  in  all  iti  length  snd  breadth,  and  then  he  will 
apuredate  what  can  be  done  even  by  one  earnest  msn  i  and  gathering  fresh  inspiratiun,  he 
will  chide  himtelf  for  all  previous  discontent,  and  address  liimself  with  stronger  purpose  than 
ever  to  the  lowly  works  and  lofty  aims  of  the  minhrtxy  entrusted  to  liis  charge.* 

LiTBajimT  CnoncBMAM. 


FAMILY    PRAYERS. 

By  tho  Rov.  GEORGE  BUTLER,  M.A.  Vice-Principal  of  Cheltenham  College, 

an<l  late  Fellow  of  Exeter  College,  Oxford.    Crown  Svo.  olotli,  5s. 
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MACMILLAN    &    CO.'S 

CAMBRIDGE  SCHOOL  &  COLLEGE  CLASS-BOOKS. 


DJacmillax  &  Co.  have  iroued  at  intx^rvals  daring  the  lai»t  ten  years,  this 
Series  of  CAMBRIDGE  CLASS-BOOKS  FOB  THE  USB  OF  SCHOOLS 
AND  COLLEGES,  which  is  intended  to  embrace  all  branches  of  Educa- 
tion, from  the  most  elementary  to  the  mobt  advanced,  and  to  keep  pare 
with  the  latest  discoveries  in  Science.  A  descriptive  Catalogue,  stating  the 
object  aimed  at  in  each  work,  with  their  size  and  prices,  will  bo  forwarded 
on  application.  Of  those  hitnerto  published,  the  sale  of  many  thousands  is 
a  sunlcient  indication  of  the  manner  in  which  they  Iiave  been  appreciated 
by  the  public. 

Ihe  following  SERIES  of  a  more  ELEMENTARY  CHARACTER  is  now  in 
course  uf  publication.  All  the  Volumes  in  thin  Elementary  Series  will  be 
hand8oni<;ly  printed  in  18mo.,  and  published  at  a  low  price  to  ensure  au 
extensive  8;\le  in  the  Schools  of  the  United  Kingdom  aud  the  Colonies : — 

Euclid.     For  Colleges  and  Schools.     By  I.  Todhunter, 

M.A.,  F.R.S..  Fellow  and  Principal  Mathematical  Lecturer  of  St.  John's 
College,  Cambridge.    Ss.  6d.  [Now  ready. 

An  Elementary  Latin  Grammar.     By  H.  J.  Roby,  M.A., 

Under  Master  of  Dulwich  College  Upper  School,  late  Fellow  and  Classical 
Lectiurer  of  St.  John's  College,  Cambridge.    28.  Gd.  [Now  ready. 

An    Elementary   History   of    the    Book    of   Common 

Prayer.  By  Francis  Proctor,  M.A.,  Vicar  of  Witton,  Norfolk,  late 
Fellow  of  St.  Catharine's.  College,  Cambridge.    2s.  6d.  [Now  ready. 

Algebra  for  Beginners.     By  I.  Todhunter,  M. A.,  F.R.S. 

[In  the  Press. 

The  School  Class-Book  of  Arithmetic.     By  Barnard 

Smith,  M.A.,  late  Fellow  of  St.  Peter's  College,  Cambridge. 

[In  the  Press. 

The   Bible  Word-ljook.     A  Glossary  of  Old  English 

Bible  Words,  with  llUi>tratioim.  By  J.  Eastwood.  M.A.,  St.  John's 
Collrtre,  Cambridge,  and  Incumbent  of  lIr>iK>-in-Hanley,  StnfTortl,  and 
W.  Aldis  Wrioiit.  M.A.,  Trinity  College,  Cambridge.  [Prepaiiug. 

•»♦  Other  Volumes  will  be  announced  in  due  course. 


WOBKS  BT  I.  TODHUNTEB,  H.A.  F.B.S.. 

Fellow  and  Principal  Mathematical  Lecturer  of  St.  John's  College,  Cambridge. 

A  Treatise  on  Algebra.     For  the  Use  of  Colleges   and 

Schools.  With  numerous  Examples.    Third  Edition,  revised.    Crown  8vo. 
cloth,  7s.  6d. 

An  Elementary  Treatise  on  the  Theory  of  Equations, 

with  a  Collection  of  Examples.    Crown  8vo.  cloth,  7s.  6d. 

A  Treatise   on  Plane  Trigonometry.     For  the  use  of 

Colleges  and  Schools.    With  numerous  Examples.    Second  edition,  revised. 
Crown  8vo.  cloth,  6s. 

A  Treatise  on  Spherical  Trigonometry.      For  the  use  of 

Colleges  and  Schools.    With  numerous  Examples.    Crown  8vo.  cloth,  is*. (Id. 
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A  Treatise  on  Plane  Co-ordinate  Geometry,  as  applied 

to  the  Strmiirht  Line  and  the  Conic  Sections.    With  numeroas  Ezamplet. 
Third  and  cheaper  Edition.    Crown  9to.  cloth,  7s.  6d. 

A  Treatise  on  the  DiflFerential  Calculus.  With  nume- 
rous Examples.   Third  Edition,  revised.    Crown  8to.  doth,  lOs.  6d. 

A  Treatise  on  the  Integral  Calculus  and  its  Applications. 

With  numerous  Examples.    Second  Edition,  revised  and  enlarged.    Crown 
8vo.  doth,  10s.  ad. 

A  Treatise    on    Analytical    Statics.      With    numerous 

Examples.  Second  Edition,  revised  and  enlarged.  Crown  8va  doth«  10s.  fid. 

Examples  of  Analytical  Geometry  of  Three  Dimensions. 

Crown  8vo.  cloth,  4s. 

A  History  of  the  Progress  of  the  Calculus  of  Variations 

during  the  Nineteenth  Century.    8to.  cloth,  12s. 

Euclid  for  Colleges  and  Schools.     18mo.  3s.  6d. 
WOBKS  BT  BABHABB  SMITH,  KJL, 

Fellow  of  St.  Peter's  College,  Cambridge. 

Arithmetic  and  Algebra,  in  their  Principles  and  Ap- 
plication. With  numerous  Examples,  ayHtematically  arranged.  Eighth 
Edition,  696  pp.  (1861).    Crown  8va  strongly  bound  iu  doth.  10s.  6d. 

Arithmetic.      For  the  use  of  Schools.      New  Edition 

(1862).  MS  pp.    Crown  8vo.  strongly  bound  in  cloth,  48. 6d.    Answers  to  all 
the  Questions. 

Key   to   the   above,   containing   Solutions  to   all   the 

Questions  in  the  latest  Edition.   Crown  8vo.S92  pp.   Second  Edition  (1860). 
8».  6d. 

Exercises  in  Arithmetic.    104  pp.    Crown  8vo.  (1860), 

28.    Or  with  Answers,  28.  €d.    Also  sold  separately  in  2  Parts,  price  Is.  each. 
Answers,  6d. 

Plane  and  Spherical  Trigonometry.  With  the  Con- 
struction and  Use  of  Tables  of  ly^garithms.  By  J.  C.  SsoWBAlx,  Mjk. 
Ninth  Edition,  2 U)  pp.  (1^66).    Crown  8vo.  78.  6d. 

Plane  Trigonometry.     With  a  numerous  Collection  of 

Examples.    By  R.  D.  Beasley,  M.A.    106  pp.  (1858).    Crown  8vo.  3s.  6d. 

Elementary  Treatise  on  Mechanics.     With  a  Collection 

of  Examples.    By  S.  Pabkixso^,  B.D.    Second  Edition,  S4fi  pp.   (18C0). 
Crown  8vo.  98.  6d- 

A  Treatise  on  Optics.     By  S.  Parkinson,  B.D.     304 

pp.  (1859).    Crown  8vo.  lOs.  6d. 

Elementary  Hydrostatics.     With   numerous  Examples 

and  Solutions.    By  J.  B.  Phear,  "MA.    Second  Edition.    156  pp.   (1857). 
Crown  8vo.  6s.  6d. 

Dynamics  of  a   Particle.     With   numerous  Examples. 

By  p.  G.  Tait,  M.A.  and  W.  J.  Steele,  M.A.    301  pp.  (1856).    Crown  6vo. 
UK.  Oil. 
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Dynamics  of  a  System  of  Rigid  Bodies.     With  nume- 

riius  Examples.    By  £.  J.  Bouth,  MA.    336  pp.  (1860).    Crown  8vo.  lOtt.ed. 

A  Greometrical   Treatise    on    Conic    Sections.      With 

Copious  Examples  fW)m  the  Cambridge  Senate-House  Papers.  By  W.  U. 
Drbw,  ma.    Second  Edition.  Crown  8vo.  cloih,  4b.  6d. 

Solutions  of  the  Problems  contained  in  Drew's  Conic 

Sections.    Crown  8vo.  4s.  6d. 

An  Elementary  Treatise  on  Conic  Sections  and  Alge- 
braic Gi>ometry.  With  a  numerous  Collection  of  Easy  Exampli's  progres- 
sively arrangeo,  especially  designed  for  the  use  of  Schools  and  Beginners. 
By  G.  Hale  Puckle,  M.A.  Second  Edition,  enlarged  and  improved. 
Crown  8vo.  cloth,  7s.  6d. 

Elementary  Treatise   on   Trilinear   Co-ordinates.     By 

N.  H.  Fbbrebs,  M.A.    154  pp.  (1861).    Crown  8vo.  68.  6d. 

A  Treatise  on  Solid  Geometry.     By  P.  Frost,  M.A. 

and  J.  WoLSTBirnOLME,  M.A.    Svo.  18s. 

A  Treatise  on  the  Calculus  of  Finite  Diflferences.     By 

Gkoboe  Boole,  D.CL.    Crown  Svo.    10s.  6d. 

A   Treatise    on    Differential   Equations.     By   Geoboe 

Boole,  D.C.L.    Crown  8vo.  cloth,  14s. 

On  the  Algebraical  and  Numerical  Theory  of  Errors  of 

Otmervations  nnd  the  Combination  of  Observations.  By  the  Astronomer 
Uoyal,  G.  B.  Aibt,  M.A.    103  pp.  (1861).    6s.  6d. 

Elementary  Treatise   on   the    Planetary  Theory.     By 

C.  H.  CnEYNE,  B  A.  Scholar  of  St.  John's  College.    Crown  8ro.  cloth,  6m.  6d. 

A  Treatise  on  Attractions,  Laplace's  Functions,  and  the 

Fiiruro  of  the  Earth.  By  J.  H.  Pbatt,  M.A.  Second  Edition.  Crown  8vo. 
126  pp.  (1861).  6s.  Od. 

Collection  of  Mathematical  Problems  and  Examples. 

With  Answers.    By  H.  A.  Moboan,  M.A.  Pp.  100  (1858).  Crown  Svo.  Ha.  6d. 

Senate-House  Mathematical  Problems.    With  Solutions. 

1818-51.    By  Febbebs  and  Jackson.    Svo.  15s.  6d. 
1848-61.    (Riders.)    By  Jahesox.    8vo.  78.  6d. 
1854.   By  Walton  and  Mackenzie.   Svo.  lOs.  6d. 
1857.    By  Campion  and  Walton.    Svo.  8s.  6d. 
1860.    By  BouTH  and  Watson.    Crown  Svo.  78. 6d. 

Mythology  for  Latin  Versification:  a  Brief  Sketch  of 

the  Fables  of  the  Ancients,  prepared  to  be  rendered  into  Latin  VerHc,  for 
Schools.  By  F.  C.  Hodobon,  B.D.,  late  Provost  of  Eton  College.  New 
Edition,  revised  by  F.  C.  Uodgbon,  M  Jl.,  Fellow  of  King's  College,  Cam- 
bridge.   ISmo.  cloth,  3s. 

Hellenica:  a  First  Greek    Reading-Book.      Being    a 

History  of  Greece,  taken  firom  Diodorus  and  Thncydides.  By  JosiAH 
Wbiout.  M.A.    Second  Edition.    Pp.  160  (1857).    Fcp.  Svo.  3s.  6d. 

Demosthenes   on   the    Crown.     With    English    Notes. 

By  B.  Dbake,  M.A.  Second  Edition,  to  which  Is  prefixed  /Eschincs  against 
Ctesiphon.     With  English  Notes.    (1860.)    Fcp.  Svo.  58. 
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Juvenal.     For  Schools.     With  English  Notes  and  an 

Index.    Bj  Jonn  E.  Mayor,  H.A.  Pp.  464  (1853).   Crown  8vo.  lOs.  6<L 

Cicero's  Second  Philippic.     With  English  Notes.     By 

JoHir  E.  B.  Mayor.   Pp.  16S  (1861).   Ss. 

Help   to  Latin  Grammar;   or,  the  Form  and  Use  of 

Words  in  Latin.  With  Progrressive  Exercises.  By  Josiah  Wright,  M  Ji 
Pp.  175  (1855).    Crown  8vo.  is.  6d. 

The  Seven  Kings  of  Some.     A  First  Latin  Reading- 
Book.  By  JosiAH  Wrioiit,  M JL.   Second  Edit.  Pp.  1S8  (1857).  Fcp.  8vo.  3s. 

Vocabulary  and  Exercises  on  '  The  Seven  Kings.'     By 

JoBiAH  Wright,  MA.    Pp.  94  (1857).    Fcp.  8vo.  2s.  6d. 

First  Latin  Construing  Book.     By  E.   Thbing,  M.A. 

pp.  104  (1855).    Fcp.  8to.  2s.  6d. 

Sallust. — Catilina  et  Jugurtha.     With  English  Notes. 

For  Schools.  By  Charles  Mbriyale.  B.I).  Second  Edition.  172  pp. 
(185S).  Fcp.  8vo.  4s.  6d.  Catilina  and  Jugurtha  may  be  had  separately, 
price  2s.  6d.  each. 

yEschyli  Eumenides.     The  Greek  Text  with  English 

Notes  and  an  Introduction,  containing  an  Analysis  of  Mailer's  Dissertations. 
By  Bernard  Drake,  M.A.    8vo.  7s.  6d. 

St.  Paul's  Epistle  to  the  Romans.     With   Notes.     By 

Charles  John  Vafghan,  DJ).    Second  Edition  (1861).    Crown  8vo.  5s. 

The  Elements  of  Grammar  taught  in  English.     By 

E.  Taring,  M.A.    Third  Edition.    18ma  bound  in  cloth,  Sb. 

The   Child's  English   Grammar:  being  the  Substance 

of  the  above.  With  Examples  for  Practice.  Adapted  for  Junior  Classes. 
By  £.  Turing,  M.A.    A  New  Edition.    I81110.  limp  doth.  Is. 


WOEKS  IK  PEEFABATION. 

An  Elementary  Treatise  on  Natural  Philosophy.     By 

William  Thomson.  LL.I)..  F.R.R..  late  Fellow  of  St.  Peter's  Colle^ic,  Cnin- 
bridic**,  Profi'ssujr  of  Natural  PhilaMOi>hy  in  the  University  of  Glasjrow  :  and 
Peter  (Uturik  Tait,  M.A.,  latt^  Follow  «>f  St.  Peter's  Or>llppt>,  Canibri<lgo, 
Professor  of  Natural  Philosophy  in  the  Vniversity  of  Edinbiirirh.  With 
nuiricrous  IlluKtrations.  [In  the  pnrss. 

An  Elementary  Treatise  on  Quaternions :  'with  nume- 
rous Examples.  By  P.  Q.  Tait,  M.A.,  Professor  of  Natural  Philosophy  in 
the  University  of  Edinburgh.  [l*r«'iJaring. 

The   New   T(^stament  in   the   Original    Greek.      Text 

revised  by  B.  F.  Westcott,  M.A.  and  F.  J.  Uort,  M.A.,  fonnerly  Fellows 
of  Trinity  College.  [l^paring. 

THE  NARRATIVE  OF  ODYSSEUS. 

Ilomer'a  Odyssey.     Books  IX— XII.    The  Greek  Text, 

with  EnvliNh  Notes,  for  Schools  and  Collrges.  By  JoiiJr  E.  B.  Mayor, 
Frllow  and  Principal  Glassie.-d  Lecturer  of  St.  John's  Collrjre,  Caiu- 
bridgc.  [In  the  press. 
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